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PREFACE. 

The  Court  of  Appeals  of  the  District  of  Columbia  was 
created  by  the  act  of  Congress  of  February  9,  1893  (^7  Stats., 
434),  which  took  effect  on  the  third  day  of  April,  1893,  that 
day  being  the  first  day  of  the  April  term  of  the  Supreme 
Court  of  the  District  of  Columbia  in  General  Term.  The 
new  Court  of  Appeals  succeeded  to  the  appellate  jurisdiction 
of  the  Supreme  Court  of  the  District,  which  was  by  that  act 
"  abrogated  and  abolished."  In  addition  to  the  powers  of  the 
General  Term,  the  act  gave  the  new  court  power  to  hear  and 
determine  appeals  from  decisions  of  the  Commissioner  of 
Patents  in  interference  cases,  and  appeals  from  "all  inter- 
locutory orders  of  the  Supreme  Court  of  the  District  of 
Columbia,  or  by  any  justice  thereof,  whereby  the  possession  of 
property  is  changed  or  affected,  such  as  orders  for  the  ap- 
pointment of  receivers,  granting,  injunctions,  dissolving  writs 
of  attachment,  and  the  like;  and  also  from  any  other  interlo- 
cutory order  in  the  discretion  of  said  Court  of  Appeals,  when- 
ever it  is  made  to  appear  to  said  court  upon  petition  that  it 
will  be  in  the  interest  of  justice  to  allow  such  appeal." 

With  the  extended  appellate  jurisdiction  thus  g^ven  the 
Court  of  Appeals,  it  is  believed  that  its  opinions  will  be  of 
great  value  to  the  profession  both  in  the  District  of  Columbia 
and  elsewhere,  and  the  reports  of  the  cases  contained  in  this 
volume  have  been  prepared  with  that  view.  The  utmost 
care  has  been  taken  to  report  the  cases  accurately,  and 
while  errors  have  doubtless  occurred,  it  is  believed  that  they 
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are  few  in  number  and  of  little  importance.  The  opinions 
as  herein  printed  have  been  carefully  compared  with  the 
manuscript  opinions  handed  down  from  the  bench ;  the  cases 
cited  by  the  court  have  been  verified  whenever  access  could 
be  had  to  the  reports  referred  to,  and  the  justice  delivering 
the  opinion  has  in  every  instance  examined  and  corrected  the 
proof  sheets.  Value  has  been  added  these  reports  by  copi- 
ous extracts  from  briefs  of  counsel  whenever  the  importance 
of  the  case  seemed  to  warrant  it  The  Rules  of  Court,  with 
such  amendments  and  additions  as  have  been  made  to  date, 
have  been  inserted  in  this  volume. 

Wherever  an  act  of  Congress  has  been  cited  in  the  opinions 
and  the  volume  of  the  Statutes  in  which  the  act  appears  has 
not  been  given,  reference  should  be  had  to  the  Index  under 
the  title  of  "  Statutes,"  where  after  the  date  of  the  act  the 
number  or  name  of  the  volume  in  which  it  is  contained  will 
be  found. 

To  Mr.  Franklin  H.  Mackey,  of  the  bar  of  this  District, 
who  for  so  many  years  was  engaged  in  reporting  the  cases 
decided  in  the  General  Term  of  the  Supreme  Court,  I  am 
indebted  for  valuable  advice  and  suggestions  in  the  prepara- 
tion of  this  volume;  and  my  thanks  are  also  due  to  Mr. 
Robert  Willett,  the  Clerk  of  the  Court  of  Appeals,  who  has 
extended  to  me  the  facilities  of  his  office  in  my  efforts  to 
obtain  the  briefs  and  records  of  the  cases  reported. 

CHAS.  COWLES  TUCKER. 
Washington,  D.  C. 

May  15M,  1894. 
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RULES 

FOR  THS 

ORGANIZATION   AND   PRACTICE 

OF 

Tme  Court  ok  Appeals 

OF  THE 

DISTRICT  OF  COLUMBIA, 

Under  Act  of  Congress  approved  Feb.  9, 1893, 27  Stat., 
434,  WITH  Amendments  to  May  15,  1894. 


No.  I. 
The  Opening  of  the  Court  and  the  Fixing  of  the  Terms  thereof 

1.  The  Court  shall  be  opened  on  Monday,  the  first  day  of 
May,  A.  D.  1893,  ^ts  the  commencement  of  the  first  term  of 
said  Court;  and  the  first  Monday  of  each  month  thereafter 
shall  be  the  commencement  of  successive  terms  of  said 
Court,  except  the  months  of  July  and  August  in  each  year; 
and  all  process  of  said  Court  shall  be  returnable  to  the  first 
day  of  the  term  next  succeeding  the  date  of  the  issue  of  such 
process,  unless  otherwise  ordered  by  special  direction  of  the 
Court 

2.  All  appeals  shall  be  taken  with  reference  to  said  terms, 
as  prescribed  in  the  preceding  clause  of  this  rule,  and  all 
cases  thus  brought  into  this  Cotut  shall  be  placed  upon  the 
docket  thereof  in  the  order  of  time  in  which  the  transcript 
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(or  the  papers  and  record  entries  remaining  in  the  general 
term  of  the  Supreme  Court  of  the  District  of  Columbia  and 
directed  by  section  7  of  the  said  act  of  Congress  to  be  trans- 
ferred to  this  Court)  shall  be  received  by  the  clerk  of  this 
Court  to  be  placed  upon  the  docket  of  the  Court  for  hearing 
in  regular  order;  the  said  cases  transferred  from  the  general 
term  to  be  placed  first  in  order  of  hearing  by  this  Court  and 
to  be  arranged  on  said  docket  according  to  the  order  of 
time  in  which  the  appeals  were  taken  to  the  general  term. 

No.  II. 
Clerk  of  the  Court — His  Duties, 

1.  The  clerk  of  this  Court  shall  reside  in  the  District  of 
Columbia,  and  shall  attend  in  person  the  daily  sessions  of 
the  Court  and  not  depart  therefrom  without  permission  of 
the  Court,  except  in  cases  of  sickness  or  other  causes  of 
actual  disability  to  attend.  He  shall  keep  his  office  open 
from  9  o'clock  A.  M.  until  4  o'clock  P.  M.,  and  said  clerk 
shall  not  practice  either  as  an  attorney  or  counsellor  in  this 
or  any  other  court  during  the  time  that  he  remains  derk  of 
this  Court. 

2.  Said  clerk,  upon  appointment,  shall  give  bond,  with 
sureties,  in  the  penalty  of  ten  thousand  dollars,  to  be  re- 
newed at  the  end  of  each  successive  period  of  four  years 
thereafter,  to  be  approved  by  the  Court,  with  condition  well 
and  faithfully  to  perform  all  the  duties  of  his  office  that  are 
now  or  that  may  be  hereafter  prescribed,  and  he  shall  also 
take  an  oath  well  and  faithfully  to  perform  the  duties  of  his 
office. 

3.  It  shall  be  the  duty  of  said  clerk  to  receive  all  records, 
transcripts,  and  papers  proper  to  be  filed  in  his  office,  and 
to  place  the  same  on  the  files  thereof,  and  to  safely  keep  the 
same,  and  also  to  keep  accurate  minutes  of  the  proceedings 
of  the  Court  He  shall  furnish  certified  copies  thereof 
whenever  required,  upon  payment  therefor,  according  to  the 
schedule  of  fees  that  may  be  prescribed  by  this  Court     He 
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shall  keep  a  true  and  faithful  record  of  the  proceedings  of 
the  Court,  under  the  inspection  and  control  of  the  Court, 
and  he  shall  have  power  to  authenticate  the  same,  according 
to  law.  He  shall  not  permit  any  original  record  or  paper  to 
be  taken  from  the  files  of  his  office  without  an  order  of 
Court,  or  according  to  the  rules  thereof. 

4.  He  shall  procure  for  his  office  a  seal  of  court,  the  en- 
graved device  of  which  shall  be  the  ordinary  figure  of  Jus- 
tice, with  the  balance  scales  in  the  center,  surrounded  with 
the  words  "  Court  of  Appeals,  District  of  Columbia,  Seal, 
1893."  He  shall  be  the  keeper  of  said  seal,  and  shall  apply 
or  impress  the  same  upon  all  process  issued  from  this  Court; 
and  in  the  authentication  of  all  records  of  the  proceedings 
of  the  Court,  and  of  the  transcripts  thereof  and  the  certifi- 
cates proper  to  be  issued  by  him,  the  said  seal  shall  be  ap- 
plied by  Ihe  said  clerk  as  the  means  of  proper  authentication. 

5.  He  shall  also  procure  and  keep  in  his  office  a  Test 
Book,  in  which  shall  be  written  or  printed  the  form  of  the 
oath  required  to  be  taken  by  the  Justices  of  this  Court,  as 
prescribed  by  section  712  and  section  1757  of  the  Revised 
Statutes  of  the  United  States,  to  be  taken  and  subscribed  by 
them;  also  the  form  of  the  oath  required  to  be  taken  by  the 
officers  of  the  Court,  to  be  subscribed  by  them,  and  also  the 
form  of  the  oath  required  to  be  taken  and  subscribed  by  the 
attorneys  who  may  be  admitted  to  practice  in  this  Court 

6.  Said  clerk  shall  also,  out  of  the  fund  designated  by  the 
act  of  Congress  for  necessary  expenditures  in  conducting  his 
office,  provide  and  supply  the  necessary  stationery  and  writ- 
ing material  for  his  office  and  the  Justices  of  the  said  Court, 
and  also  the  necessary  record  books  and  dockets  for  the  use 
of  said  office  and  the  Court 

No.  HI. 

Process  of  the  Court, 

All  process  of  this  Court  shall  be  in  the  name  of  the 
President  of  the  United  States,  and  all  writs  and  other  pro- 
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cesses  issuing  from  this  Court  shall  be  under  the  seal  thereof, 
and  bear  test  of  the  Chief  Justice  of  said  Court,  and  be 
signed  by  the  clerk. 

No.  IV. 
Crier  and  Messenger  of  Court 

1.  The  crier  of  the  Court  shall  take  an  oath  to  perform  the 
duties  of  his  office;  and  he  shall  perform  the  ordinary  duties 
of  crier  of  said  Court,  and  act  as  bailiff  thereof,  and  it  shall 
be  his  special  duty  to  preserve  order  in  Court. 

2.  The  messenger  of  this  Court  shall  take  an  oath  well 
and  faithfully  to  perform  the  duties  of  his  office,  according 
to  the  direction  of  the  Court  and  of  the  Justices  thereof 
specially  given. 

No.V. 

Bringing  up  of  Appeals  to  and  the  Hearing  Thereof 
by  this  Court. 

I.  No  case,  except  those  provided  for  in  the  proviso  to 
section  7  of  the  act  of  Congress  under  which  this  Court  is 
organized,  shall  be  heard  on  appeal  until  a  complete  record 
or  transcript,  containing  in  itself,  without  reference  aliunde, 
all  the  papers,  exhibits,  depositions,  and  other  proceedings 
necessary  to  the  fair  hearing  and  determination  by  this 
Court  of  the  questions  involved  in  said  appeal,  shall  be  duly 
filed  with  the  clerk  of  this  Court;  and  in  all  cases  to  be 
heard  by  this  Court  the  appellant  shall  cause  to  be  printed 
such  parts  of  the  record  or  papers  constituting  the  same, 
including  an  abstract  of  the  pleadings,  as  may  be  material 
to  the  full  presentation  of  the  points  or  questions  for  review  ; 
and  of  such  printed  parts  of  the  record  ten  copies  shall  be 
filed  with  the  clerk,  for  the  use  of  the  Court  and  counsel, 
before  the  first  day  of  the  term  at  which  the  case  may  be 
called  for  argument:  Provided^  however ^  That  at  least  twenty 
days  shall  intervene  between  the  filing  of  the  transcript  and 
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the  commencement  of  the  next  succeeding  term  of  this 
Court  within  which  said  printed  copies  may  be  supplied; 
and  the  costs  of  such  printing  shall  be  taxed  as  costs  in  the 
case  against  the  losing  party,  or  as  may  be  specially  directed 
by  the  Court,  in  its  judgment 

2.  It  shall  be  the  duty  of  the  clerk  to  retain  in  his  office, 
as  part  of  the  proceedings  of  the  cause,  at  least  two  copies 
of  such  printed  pajts  of  the  record,  and  to  distribute  the  re- 
maining copies  to  the  Court  and  to  the  counsel  appearing  of 
record  to  argue  the  case. 

3.  The  printing  of  the  record  or  transcript,  or  the  essen- 
tial parts  thereof,  as  required  by  the  preceding  section  of  this 
Rule,  shall  be  under  the  supervision  of  the  clerk  of  this 
Court,  and  he  shall  properly  index  the  matter  contained  in 
such  printed  copy,  and  shall  distribute  the  copies  as  directed 
by  the  Rule  of  this  Court. 

4.  The  clerk,  in  executing  the  duties  required  of  him  by 
the  preceding  section  of  this  Rule,  may  allow  to  be  used  by 
the  printer  the  original  transcript  on  file  in  his  office,  he 
being  responsible  for  the  preservation  and  safe  return 
thereof;  but  of  all  original  papers  filed  in  his  office,  and 
required  to  be  printed  as  preparatory  to  the  hearing  of  the 
case,  he  shall  cause  copies  to  be  made  for  the  printer. 

5.  In  order  to  avoid  the  printing  of  unnecessary  matter 
in  preparing  the  case  for  argument,  the  appellant  may, 
within  ten  days  after  filing  the  record  or  transcript  in  this 
Court,  file  with  the  clerk  of  this  Court  a  brief  statement  of 
the  supposed  errors  for  which  he  prosecutes  the  appeal,  and 
of  the  parts  of  the  record  which  he  thinks  necessary  for  the 
consideration  of  the  questions  involved,  and  forthwith  serve  ^ 
such  statement  on  the  adverse  party  or  his  attorney;  and 
the  adverse  party,  within  ten  days  after  such  notice  served, 
may  designate  in  writing,  filed  with  the  clerk,  additional 
parts  of  the  record  which  he  thinks  material;  and,  if  he  shall 
fail  to  do  so,  he  shall  be  held  to  have  consented  to  a  hearing 
on  the  parts  of  the  record  designated  by  the  appellant;  and 
if  parts  of  the  record  or  transcript  shall  be  so  designated  by 
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one  or  both  of  the  parties,  the  clerk  shall  have  printed  those 
parts  only,  and  the  Court  will  consider  those  parts  of  the 
record  only  and  the  errors  assigned  thereon.  But  if  at  the 
hearing  it  shall  appear  that  any  material  part  of  the  record 
has  not  been  designated  and  printed,  the  appeal  may  be  dis- 
missed, or  such  other  order  passed  in  the  premises  as  the 
circumstances  may  require.  If,  however,  either  the  appellant 
or  appellee  shall  have  caused  parts  of  the  record  to  be  printed 
plainly  unnecessary  to  the  full  and  fair  hearing  of  the  case, 
the  Court  will  deal  with  the  same  in  respect  to  cost  as  it  may 
deem  proper  and  just.  But  nothing  in  this  section  of  the 
Rule  shall  be  taken  to  operate  a  right  of  continuance  or  post^ 
ponement  of  the  case,  or  delay  in  hearing  the  argument  in 
the  regular  call  of  the  docket. 

No.  VI. 

Attorneys — Their  Admission  and  Oath, 

I.  The  Chief  Justice  of  this  Court  shall  designate  some 
one  of  the  members  of  the  Bar  of  the  Supreme  Court  of  the 
District  of  Columbia,  holding  a  representative  position  to 
said  Bar,  to  be  sworn  as  a  member  of  the  Bar  of  this  Court; 
and,  upon  his  being  so  sworn  and  admitted  as  a  member  of 
the  Bar,  he  may  move  the  admission  of  other  members  of 
the  Bar  of  the  Supreme  Court  of  the  District  of  Columbia; 
and  such  members  of  the  Bar  of  the  Supreme  Court  of  the 
District  of  Columbia  whose  admission  is  so  moved  shall, 
upon  taking  and  subscribing  the  oath  herein  prescribed,  be 
admitted  to  practice  in  this  Court  as  attorneys  and  coun- 
sellors thereof.  All  other  persons  desiring  to  be  admitted 
to  said  Bar  must,  upon  motion  made  in  open  Court,  be 
shown  either  to  have  been  admitted  to  practice  law  in  the 
Supreme  Court  of  the  United  States,  the  Supreme  Court  of 
the  District  of  Columbia,  or  in  the  highest  coiut  of  some 
State  or  Territory  of  the  United  States,  and  that  they  are 
members  of  the  Bar  of  some  one  of  such  courts,  of  good 
repute  and  standing,  and  upon  taking  and  subscribing  the 
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oath  herein  prescribed.  The  oath  to  be  taken  and  sub- 
scribed by  all  attorneys  of  this  Court  shall  be  as  follows: 

"I, ,  do  solemnly  swear  (or  affirm) 

that  I  will  demean  myself  as  an  attorney  and  counsellor  of 
this  Court  uprightly  and  according  to  law,  and  that  I  will 
support  the  Constitution  of  the  United  States,  so  help  me 
God.^ 

No.  VII. 
Argument  of  Causes  and  the  Preparation  Therefor, 

1.  Not  more  than  two  counsel  shall  be  heard  for  each 
party,  appellant  and  appellee,  in  the  argument  of  the  cause, 
except  by  special  leave  of  the  Court,  upon  sufficient  reason 
shown. 

2.  Only  two  hours  on  each  side  shall  be  allowed  in  the 
argument,  unless  by  special  leave  the  time  is  extended  by 
the  Court  before  the  argument  is  commenced;  but  such 
time  may  be  apportioned  between  counsel  on  the  same  side, 
at  their  discretion.  In  all  cases,  however,  a  full  and  fair 
opening  must  be  made. 

3.  The  counsel  for  the  appellant  shall  file  with  the  clerk 
of  the  Court,  at  least  five  days  before  the  case  is  liable  to  be 
called  for  argument,  under  the  rules  of  this  Court,  fifteen 
copies  of  a  printed  brief,  one  of  which  shall,  on  application, 
be  furnished  to  each  of  the  counsel  engaged  on  the  opposite 
side.  Such  brief  shall  contain,  in  the  order  here  stated : 
I.  A  concise  statement  of  the  case,  presenting  succinctly 
the  questions  involved  and  the  manner  in  which  they  are 
raised.  2.  The  assignment  of  errors  relied  upon  by  the 
appellant,  to  be  separately  and  specifically  stated;  and  if  the 
supposed  error  is  assigned  to  the  ruling  upon  the  report 
of  an  auditor  or  master,  the  specification  shall  state  the  ex- 
ception to  the  report  and  the  action  of  the  Court  thereon. 
3.  A  clear  statement  of  the  points  of  law  or  fact  to  be  dis- 
cussed, with  reference  to  the  pages  of  the  record,  and  the 
authorities  relied  on  in  support  of  each  point. 
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4.  For  the  appellee  there  shall  be  filed  with  the  clerk 
fifteen  copies  of  the  brief  or  argument  for  his  side  of  the 
case,  at  least  one  day  before  the  case  is  liable  to  be  called  for 
argument  Such  brief  shall  be  of  a  like  character  to  that 
required  of  the  appellant,  except  that  no  assignment  of  errors 
is  required  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  appellant  be  controverted,  or  denied  to  be 
sufficiently  full  and  complete  to  present  the  questions  for 
review. 

5.  Without  such  brief  and  assignment  of  errors  by  the 
appellant,  counsel  will  not  be  heard  for  the  appellant,  ex- 
cept at  the  request  of  the  Court;  and  errors  not  assigned, 
according  to  the  rule  of  Court,  will  be  disregarded,  though 
the  Court,  at  its  option,  may  notice  and  pass  upon  a  plain 
error  not  assigned. 

6.  When,  according  to  the  provisions  of  this  rule,  the  ap- 
pellant is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  the  appellee  is  in  default,  he  will  not  be  heard, 
except  by  consent  of  the  adverse  party,  and  upon  request  of 
the  Court 

7.  If  no  counsel  appears  for  one  of  the  parties,  either  ap- 
pellant or  appellee,  and  no  printed  brief  or  argument  is  filed, 
according  to  rule,  and  the  preceding  clause  of  this  nde  is 
not  enforced  with  regard  to  the  default  of  the  appellant,  only 
one  counsel  will  be  heard  for  the  adverse  party  for  whom  a 
brief  has  been  filed;  but  if  a  printed  brief  or  argument  has 
been  filed,  the  adverse  party  will  be  entitled  to  be  heard  by 
two  counsel. 

8.  The  appellant  in  this  Court  shall  be  entitled  to  open 
and  conclude  the  case;  but  where  there  are  cross-appeals 
they  shall  be  argued  together  as  one  case,  and  the  plaintiff 
in  the  court  below  shall  be  entitled  to  open  and  conclude  the 
argument  in  this  Court. 

9.  Where  there  is  no  appearance  for  the  appellant  when 
the  case  is  called  for  argument,  the  appellee  may  have  the 
appellant  called  and  the  appeal  dismissed,  or  may  open  the 
record  and  pray  for  an  affirmance. 
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10.  Where  the  appellee  fails  to  appear  when  the  cause 
shall  be  called  for  argument,  the  Court  may  proceed  to  hear 
an  argument  on  the  part  of  the  appellant,  and  to  give  judg- 
ment according  to  the  right  of  the  cause  as  presented  on  the 
record;  and  when  a  case  is  reached  in  the  regular  call  of 
the  docket  or  calendar,  and  no  appearance  is  entered  for 
either  party,  the  case  shall  be  dismissed,  at  the  cost  of  the 
appellant 

11.  When  a  case  is  called  for  argument  at  two  successive 
terras,  and  upon  the  call  at  the  second  term  neither  party 
is  prepared  to  proceed  with  the  argument,  the  appeal  shall 
be  dismissed  at  the  cost  of  the  appellant,  unless  sufficient 
cause  be  shown  for  further  postponement. 

No.  VIII. 

The  Making  of  New  Parties  upon  Death  of  Original  Party. 

I.  Whenever,  pending  an  appeal,  dating  from  the  time 
of  the  appeal  taken  in  the  court  below,  either  party  shall 
die,  the  proper  representatives,  in  the  personalty  or  realty 
of  the  deceased  party,  according  to  the  nature  of  the  case, 
may  volimtarily  come  in  and  be  admitted  parties  to  the  suit 
at  the  next  succeeding  term  after  death,  and  thereupon  the 
cause  shall  be  heard  and  determined  as  in  other  cases;  and 
if  such  representatives  shall  not  so  voluntarily  become  par- 
ties, then  the  other  party  may  suggest  the  death  on  the 
record,  and  thereupon,  on  motion  in  writing,  obtain  an  order 
that  unless  such  representatives  shall  become  parties  on  or 
before  the  first  day  of  the  third  ensuing  term  the  party  mov- 
ing for  such  order,  if  appellee,  shall  be  entitled  to  have  the 
appeal  dismissed;  and  if  the  party  so  moving  shall  be  ap- 
pellant, he  shall  be  entitled  to  open  the  record,  and,  on  hear- 
ing, have  the  judgment,  decree,  or  order  appealed  from 
reversed,  if  it  be  erroneous:  Provided,  however ^  That  a  copy 
of  every  such  order  shall  be  printed  and  published  in  some 
newspaper  of  general  circulation  published  in  the  District 
of  Columbia  for  two  successive  weeks,  at  least  ten  days  be- 
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fore  the  beginning  of  the  said  first  day  of  such  third  ensuing 
term. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  before  the  second 
day  of  the  third  ensuing  term  succeeding  the  suggestion, 
and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  an  appearance,  the  appeal  shall  abate. 

No.  IX. 
Time  and  Manner  of  Allowing  Appeals  to  this  Court 

1.  No  order,  judgment,  or  decree  of  the  Supreme  Court  of 
the  District  of  Columbia,  or  of  any  justice  thereof,  shall  be 
reviewed  by  the  Court  of  Appeals  unless  the  appeal  shall 
be  taken  within  twenty  days,  Sundays  excluded,  after  the 
order,  judgment,  or  decree  complained  of  shall  have  been 
made  or  pronounced. 

2.  No  such  appeal,  except  in  cases  where  the  United 
States  or  the  District  of  Columbia  is  appellant,  shall  operate 
as  a  stay  of  execution  or  supersedeas  unless  within  such 
term  of  twenty  days  the  appellant  shall  file  in  the  clerk's 
office  of  the  Supreme  Court  of  the  District  of  Columbia  a 
bond,  with  surety  or  sureties,  to  be  approved  by  one  of  the 
justices  of  said  court,  conditioned  for  the  successful  prosecu- 
tion of  such  appeal* 

3.  In  all  causes  appealed  to  this  Court  the  appellant  shall 
give  bond,  to  be  approved  as  aforesaid,  sufficient  to  cover 
the  costs  of  the  case,  or  he  may  deposit  in  said  clerk's  office, 
with  the  approval  of  one  of  the  justices  of  said  Supreme 
Court,  a  sum  of  money  reasonably  sufficient  to  cover  such 
costs. 

The  notice  of  said  appeal  to  the  appellee  shall  be  by  cita- 
tion, issued  out  of  the  clerk's  office  of  the  Supreme  Court  of 
the  District  of  Columbia  within  five  days  after  the  time  of 
appeal  entered,  to  be  served  by  the  marshal  of  the  District, 
and  returned  to  this  Court  on  the  next  succeeding  term 
thereof  after  the  date  of  said  citation. 
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No.  X. 

The  appellant  shall,  at  any  time  before  argument,  have 
the  right  to  dismiss  his  appeal,  upon  payment  of  the  cost  of 
appeal,  including  the  taxable  cost  incurred  by  the  appellee; 
and  the  parties,  by  agreement  in  writing,  may  at  any  time 
have  the  cases  entered  agreed  or  satisfied;  but  in  all  such 
cases  the  agreement  shall  be  filed  in  the  cause. 

No.  XL 

The  Calling  of  the  Cases  far  Argument. 

On  the  first  day  of  each  term  the  Court  will  receive  mo- 
tions and  cause  all  proper  entries  to  be  made  on  the  docket 
of  the  Court,  and  on  the  second  day  of  each  term  of  the 
Court  will  proceed  to  call  the  cases  for  argument  or  for  sub- 
mission in  the  order  in  which  they  stand  on  the  docket,  and 
so  continue  from  day  to  day  during  the  term,  except  Satur- 
days; but  not  more  than  ten  cases  shall  be  liable  to  be  called 
for  argument  in  any  one  day,  including  the  case  under  ar- 
gument and  not  concluded  on  the  preceding  day.  No  cause 
shall  be  taken  up  out  of  the  order  on  the  docket  or  be  set 
down  for  hearing  on  any  particular  day,  except  under  spe- 
cial and  peculiar  circumstances  to  be  shown  to  the  Court. 

No.  XII. 

Diminution  of  Record. 

After  the  lapse  of  the  first  term  to  which  any  appeal  may 
be  taken,  the  argument  of  the  case  will  not  be  delayed  or 
postponed  because  of  any  alleged  diminution  of  the  record 
or  transcript,  except  upon  payment  of  the  cost  then  accrued 
in  this  Court  by  the  party  alleging  the  diminution  and 
asking  the  postponement  in  order  to  supply  the  defect  or 
omission  in  the  transcript;  and  in  all  such  cases  the  sug- 
gestion of  diminution  shall  be  made  in  writing,  setting  forth 
the  particulars  in  which  the  diminution  exists,  and  be  sup- 
ported by  the  oath  of  the  party  or  his  attorney  that  the 
omitted  matter  is  material  and  necessary  to  the  fair  trial  of 
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the  case  on  its  merits,  and  that  the  suggestion  is  not  made 
for  delay. 

No.  XIII. 

I.  All  cases,  the  records  or  transcripts  of  which  shall  be 
received  by  the  clerk  of  this  Court  on  or  before  the  tenth 
day  of  the  term,  shall  be  considered  for  trial  in  the  course 
of  that  term;  but  such  cases  shall  be  placed  on  the  docket 
in  the  order  of  time  in  which  the  records  or  transcripts  shall 
be  received,  and  if  received  after  the  sixth  day  of  the  term 
either  party  shall  be  entitled  to  a  continuance;  but  when 
an  appeal  is  entered  in  the  court  below  which  shall  operate 
as  a  supersedeas  of  the  judgment,  order,  or  decree  appealed 
from,  or  when  there  has  been  a  special  order  or  appeal  bond 
for  the  stay  or  supersedeas  of  the  judgment,  decree,  or  order 
appealed  from,  in  all  such  cases  it  shall  be  the  duty  of  the 
appellant,  within  forty  days  from  the  time  of  the  appeal 
entered  and  perfected  in  the  court  below  (unless  such  time 
for  special  and  sufficient  cause  be  extended  by  the  court 
below,  or  the  judge  thereof  by  whom  the  judgment,  decree, 
or  order  may  have  been  rendered,  such  time  to  be  definite 
and  fixed),  to  produce  and  file  with  the  clerk  of  this  Court 
a  transcript  of  the  record  of  said  cause;  and  if  he  shall  fail 
to  file  the  transcript  within  the  time  limited  therefor  the 
appellee  shall  be  allowed  to  file  a  copy  or  transcript  of  the 
record  with  the  clerk  of  this  Court,  and  the  cause  shall  stand 
for  trial  in  the  like  manner  as  if  the  transcript  had  been 
filed  by  the  appellant  in  due  time;  or  the  said  appellee  may, 
on  producing  a  certificate  from  the  clerk  of  the  court  below, 
stating  the  cause,  and  that  an  appeal  has  been  entered,  and 
the  date  thereof,  and  that  the  judgment,  decree,  or  order 
appealed  from  is  stayed  or  superseded  by  bond  or  otherwise, 
have  the  said  appeal  docketed  and  dismissed;  or,  in  any  case, 
the  appellee  may,  after  the  time  limited  for  filing  the  tran- 
script in  this  Court  by  the  appellant  and  the  lapse  of  the 
second  term  of  this  Court  succeeding  the  entry  of  the  appeal 
in  the  court  below,  upon  producing  a  certificate  showing  the 
entry   of   appeal  and   the    date  thereof,   have    said  appeal 
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docketed  and  dismissed;  and  in  no  case  shall  the  appellant 
be  entitled  to  docket  the  case  and  file  the  record  after  said 
appeal  shall  have  been  docketed  and  dismissed  under  this 
Rule,  unless  by  special  order  of  the  Court,  upon  satisfactory 
reason  shown. 

No.  XIV. 

Motions  to  Dismiss — How  Heard  and  Disposed  of. 

1.  No  motion  to  dismiss  an  appeal  shall  be  heard,  except 
upon  suggestion  of  the  Court,  unless  previous  notice  thereof 
has  been  g^ven  to  the  adverse  party,  or  his  attorney  of 
record,  at  least  two  days  before  the  case  is  liable  to  be  called 
for  argument;  and  all  such  motions  shall  be  made  in  writing, 
stating  briefly  the  grounds  thereof. 

2.  In  order  to  prevent  an  abuse  of  the  right  of  appeal,  and 
to  avoid  vexatious  delays,  there  may  be  united  with  a  motion 
to  dismiss  the  appeal  a  motion  to  affirm  on  the  grotmd  that, 
although  the  record  may  show  that  this  Court  has  juris- 
diction of  the  case,  it  is  manifest  that  the  appeal  was  taken 
for  delay  otUy,  or  that  the  question  on  which  the  jurisdic- 
tion and  right  of  review  depends  is  so  manifestly  frivolous  as 
not  to  require  further  argument;  and  in  all  cases  of  such 
motions  there  shall  be  filed  a  brief  statement  of  the  points  or 
questions  decided  by  the  court  below,  and  the  ground  upon 
which  the  motion  is  made. 

3.  In  all  cases  of  the  dismissal  of  any  appeal  in  this  Court 
it  shall  be  the  duty  of  the  clerk  of  this  Court  to  issue  a  cer- 
tificate to  the  court  below,  informing  that  court  of  the  pro- 
ceeding of  this  Court  in  respect  to  such  appeal,  so  that 
further  proceedings  may  be  had  in  such  lower  court  as  law 
and  justice  may  require. 

No.  XV. 

Fees  to  be  Collected  and  accounted  for  by  the  Clerk  of  this 
Court  under  said  Act  of  Congress, 

I.  The  clerk  shall  demand  and  receive  of  the  party  or 
parties  at  whose  instance  orrequest  the  service  is  performed, 


Digitized  by 


Google 


xviii  Court  of  Appeals  Dist.  of  Col. 

or  who  by  law  may  be  bound  to  pay,  fees  of  his  office,  ac- 
cording to  the  following  schedule: 

For  receiving,  indorsing,  and  placing  on  file  the  tran- 
script of  the  record  (or  the  original  papers  trans- 
ferred to  this  Court  from  the  general  term  of  the  Su- 
preme Court  of  the  District  of  Columbia,  under  the 
proviso  of  the  seventh  section  of  the  act  of  Congress 
above  mentioned),  in  each  case,  and  docketing  the 

same $3  oo 

For  entering  appearance  to  case 20 

For  every  continuance  entered 20 

For  filing  any  motion,  order,  or  other  paper  ...  20 

For  entering  any  rule,  or  for  making  or  copying  any 
record  or  other  paper,  per  folio  of  each  one  hundred 

words,  and  pro  rata 15 

For  transferring  the  case,  with  the  docket  entries 
therein,  to  a  subsequent  docket  or  calendar  and  in- 
dexing the  case 75 

For  entering  every  judgment,  decree,  or  order  .      .  50 

For  every  certificate  under  seal i  00 

For  every  search  made  of  the  records  of  the  Court  after 
the  lapse  of  more  than  one  year  from  the  time  of  the 

matter  searched  for 25 

For  receiving,  keeping,  and  paying  money  in  pursu- 
ance of  any  statute  or  order  of  Court,  two  per  cent 
on  the  amount  so  received,  kept,  and  paid  over. 
For  certificate  of  admission  to  the  bar,  under  the  seal 

of  the  Court 5  00 

For  preparing  the  record  or  transcript  for  the  printer, 
or  such  parts  thereof  as  may  be  required  under  the 
Rule  of  Court,  indexing  the  same,  supervising  the 
printing  thereof,  and  distribution  of  copies  under 
Rule,  to  be  paid  for  by  the  appellant,  per  folio  of  one 

hundred  words,  and  pro  rata 15 

For  the  issuing  of  a  mandate  or  other  process  of  the 
Court,  under  the  seal  thereof 2  00 
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For  every  copy  of  any  opinion  of  the  Court  or  any 
Justice  thereof,  certified  under  the  seal  of  the  Court, 
fifteen  cents  per  hundred  words,  the  whole  not  to 
exceed,  at  that  rate,  five  dollars  for  any  one  copy. 

For  copying  and  certifying  any  paper,  document,  or 
hiatter  of  record  remaining  in  his  office  other  than 
those  previously  mentioned  and  referred  to  in  the 
foregoing  schedule,  fifteen  cents  for  every  hundred 
words,  and  so  pro  rata^ 

For  filing  and  distributing  briefs  of  counsel  to  Justices 
of  the  Court,  for  each  party  appearing  to  the  case  .  2  00 

No.  XVI. 
How  Costs  Shall  be  Awarded, 

1.  In  all  cases  where  appeals  shall  be  dismissed  by  this 
Court,  except  where  the  dismissal  shall  be  for  want  of  juris- 
diction, costs  shall  be  allowed  to  the  appellee,  unless  other- 
wise agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment,  decree,  or 
order  appealed  from,  costs  shall  be  allowed  to  the  appellee, 
unless  otherwise  ordered  and  directed  by  the  Court. 

3.  In  cases  of  reversal  of  any  judgment,  order,  or  decree 
by  this  Court,  costs  shall  be  allowed  to  the  appellant,  unless 
otherwise  ordered  by  this  Court;  and  the  cost  of  the  trans- 
script  of  the  record  from  the  court  below  shall  be  a  part  of 
such  costs  and  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections,  however,  shall  so 
apply  to  cases  where  the  United  States  are  a  party  as  to 
require  the  award  of  costs  against  the  •United  States,  as  in 
this  Coiut  no  costs  shall  be  allowed  for  or  against  the  United 
States. 

5.  In  all  cases  where  costs  are  allowed  in  this  Court  it 
shall  be  the  duty  of  the  clerk  to  insert  the  amount  thereof 
in  the  body  of  the  mandate  or  other  proper  process  sent  to 
the  court  below  and  annex  thereto  a  bill  of  the  costs  taxed 
in  full.  '    ' 
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No.  XVII. 

1.  In  all  cases  the  appellant,  upon  filing  the  transcript 
and  having  the  case  docketed,  and  paying  therefor,  accord- 
ing to  the  table  of  fees  prescribed  by  this  Court,  shall  enter 
into  a  satisfactory  undertaking,  or  give  good  security  to  the 
satisfaction  of  the  clerk,  for  the  payment  of  all  subsequent 
fees  that  may  accrue  in  the  case  for  which  the  appellant  may 
be  liable. 

2.  The  clerk  shall,  immediately  upon  filing  the  transcript 
or  record,  cause  an  estimate  to  be  made  of  the  cost  of  copy- 
ing said  record,  or  the  parts  thereof  necessary  to  be  printed 
under  the  rule  of  this  Court,  and  his  fee  for  preparing  it  for 
the  printer  and  supervising  the  printing;  and  shall  notify 
the  party  so  docketing  the  case  of  the  amount  of  the  esti- 
mate; and  if  he  shall  not  pay  the  amount  so  ascertained  with- 
in a  reasonable  time,  the  clerk  shall  notify  the  adverse  party 
and  he  may  pay  it;  and  if  neither  party  shall  pay  the  amount, 
and  for  want  of  such  payment  the  record  shall  not  have  been 
printed  when  the  case  is  reached  in  the  regular  call  of  the 
docket — in  such  case,  at  any  time  after  the  lapse  of  thirty 
days  from  the  time  of  filing  the  record  or  transcript  and 
docketing  the  case,  said  appeal  shall  be  dismissed.  If  the 
actual  cost  of  copying  the  record,  together  with  the  fee  of  the 
clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the 
amount  of  the  diflference  shall  be  refunded  by  the  clerk  to 
the  party  paying  the  same.  If  the  actual  cost  and  clerk's 
fee  shall  exceed  the  estimate,  the  amount  of  the  excess  shall 
be  paid  to  the  clerk  before  the  case  shall  be  taken  up  for 
argument  or  the  distribution  of  the  printed  record  made  to 
either  party  or  his  attorney,  and  in  default  of  such  payment 
the  appeal  of  the  appellant  may  be  dismissed. 

3.  In  all  cases,  upon  the  clerk's  producing  satisfactory 
evidence  by  affidavit,  or  the  acknowledgment  of  the  party 
or  parties,  of  his  having  made  demand  and  served  a  copy 
of  the  bill  of  fees  upon  the  party  or  parties  by  whom  such 
fees  are  due,  and  the  failure  to  pay  within  ten  days  there- 
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after,  an  attachment  shall  issue  against  such  party  or  parties 
to  compel  the  payment  of  the  fees  due. 

No.  XVIII. 

Continuances  and  Transfer  of  Cases, 

At  the  end  of  each  term  of  this  Court  all  cases  on  the  regu- 
lar term  docket  not  argued,  submitted,  dismissed,  or  other- 
wise disposed  of,  shall  be  continued  to  the  next  succeeding 
term  of  this  Court 

No.  XIX. 

Appeals  from  the  Commissioner  of  Patents. 

1.  All  certified  copies  of  papers  and  evidence  on  appeal 
from  the  decision  of  the  Commissioner  of  Patents,  authorized 
by  section  9  of  the  act  of  Congress  approved  February  9, 
1893,  shall  be  received  by  the  clerk  of  this  Court,  and  the 
cases,  by  titling  and  number  as  they  appear  on  the  record 
in  the  Patent  Office,  shall  be  placed  on  a  separate  docket 
from  the  docket  of  the  cases  brought  into  this  Court  by  ap- 
peal from  the  Supreme  Court  of  the  District  of  Columbia, 
to  be  designated  as  the  "  Patent  Appeal  Docket";  and  upon 
filing  such  copies,  the  party  appellant  shall  deposit  with  the 
clerk,  or  secure  to  be  paid  as  demanded,  an  amount  of 
money  sufficient  to  cover  all  legal  costs  and  expenses  of  said 
appeal;  and  upon  failure  to  do  so  his  appeal  shall  be  dis- 
missed. The  clerk  shall,  under  this  titling  of  the  case  on  the 
docket,  make  brief  entries  of  all  papers  filed  and  of  all  pro- 
ceedings had  in  the  case. 

2.  The  appellant,  upon  complying  with  the  preceding 
section  of  this  Rule,  shall  file  in  the  case  a  petition,  ad- 
dressed to  the  Cotut,  in  which  he  shall  briefly  set  forth  and 
show  that  he  has  complied  with  the  requirements  of  sections 
4912  and  4913  of  the  Revised  Statutes  of  the  United  States, 
to  entitle  him  to  an  appeal,  and  praying  that  his  appeal  may 
be  heard  upon  and  for  the  reasons  assigned  therefor  to  the 
Commissioner. 
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3.  The  clerk  shall  provide  a  minute  book  of  his  office,  in 
which  he  shall  record  every  order,  rule,  judgment,  or  de- 
cree of  the  Court  in  each  case,  in  the  order  of  time  in  which 
said  proceedings  shall  occur;  and  of  this  book  the  index 
shall  be  so  kept  as  to  show  the  name  of  the  party  applying 
for  the  patent,  the  invention  by  subject-matter  or  name,  and, 
in  cases  of  interference,  the  name  of  the  party  with  whose 
pending  application  or  unexpired  patent  the  subsequent  ap- 
plication is  supposed  to  interfere. 

4.  The  cases  on  this  docket  shall  be  called  for  argument 
on  the  second  Monday  of  January,  March,  May,  and  No- 
vember in  each  year,  and  the  cases  shall  be  called  in  regu- 
lar order  as  they  may  stand  on  the  docket.  A  copy  of  these 
Rules  shall  be  furnished  to  the  Commissioner  of  Patents; 
and  it  shall  be  the  duty  of  the  clerk  of  this  Court  to  give 
special  notice  to  the  said  Commissioner  at  least  fifteen  days 
immediately  preceding  the  times  thus  respectively  fixed  for 
the  hearing  of  said  cases ;  the  said  notice  to  name  the  place 
of  the  sitting  of  the  Court,  the  titling  of  the  cases  on  the 
docket  of  this  Court,  the  respective  numbers  thereof,  and  the 
number  of  each  case  as  it  appears  of  record  in  the  Patent 
Office;  and  thereupon  the  Commissioner  shall  give  notice  to 
the  parties  interested  or  concerned  by  notice  addressed  to 
them  severally  by  mail. 

5.  The  clerk  shall  furnish  to  any  applicant  a  copy  of  any 
paper  in  any  of  said  appeals  on  payment  of  the  legal  fees 
therefor. 

6.  The  appeals  from  the  Commissioner  of  Patents  shall  be 
subject  to  all  the  rules  of  this  Court  provided  for  other  cases 
therein,  except  where  such  Rules,  from  the  nature  of  the 
case,  or  by  reason  of  special  provisions  inconsistent  there- 
with, are  not  applicable. 

No.  XX. 

Wherever  the  judgment,  decree,  or  order  appealed  from  is 
based  upon  or  has  reference  to  a  written  opinion  filed  in  the 
case  by  the  court  below,  such  opinion  shall  constitute  a  part 
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of  the  transcript  to  be  sent  to  this  Court;  and  such  opinion, 
and  also  the  written  reasons  or  "grounds  assigned  by  the 
Commissioner  of  Patents  in  appeals  from  the  Patent  Office, 
shall  be  printed  as  part  of  the  record  required  to  be  printed 
under  Rule  5. 

Per  Curiam  : 

The  foregoing  Rules  shall  take  effect  and  be  of  force  in 
the  Court  of  Appeals  of  the  District  of  Columbia  from  and 
after  the  5th  day  of  June,  A.  D.  1893,  and  be  binding  upon 
all  those  subject  to  the  jurisdiction  of  said  Court  until  fur- 
ther ordered  by  the  Court 

Test :  Robert  Willett,  Clerk. 

SEPTEMBER  TERM,  1893. 


Supplement  to  section  third  of  Rule  nine  to  follow  at  the 
end  of  said  section,  after  the  word  "  costs  "  in  the  sixth  line 
thereof: 

And  the  penalty  of  the  respective  bonds  required  by  this 
and  the  preceding  section  to  be  such  as  the  Supreme  Court 
of  the  District,  or  one  of  the  Justices  thereof,  shall  prescribe; 
and  if  neither  the  bond  required  by  the  preceding  section 
for  stay  or  supersedeas,  nor  the  bond  or  deposit  of  money 
for  security  of  costs  required  by  this  third  section,  be  given 
or  made  within  the  twenty  days  aforesaid,  the  appeal,  if  the 
transcript  of  the  record  has  not  been  transmitted  to  this 
Court,  may  be  dismissed  by  the  Court  below,  or  one  of  the 
Justices  thereof,  upon  application  by  the  appellee;  or,  if  the 
transcript  has  been  filed  in  this  Court,  said  appeal  will  be 
dismissed  here,  upon  motion  of  the  appellee;  provided,  the 
motion  for  dismissal  in  this  Court  be  made  within  the  first 
ten  days  of  the  term  next  after  the  receipt  of  the  transcript 
in  this  Court.  This  supplement  not  to  apply  to  any  appeal 
heretofore  entered. 

(Promulgated  September  19,  1893.) 
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FEBRUARY  TERM,  1894. 


Amendment  of  Rule  15,  as  to  Fees, 

Ordered^  That  the  schedule  of  fees  prescribed  by  Rule  15 
of  this  Coiut  be,  and  the  same  is  hereby,  changed  and 
amended  in  the  following  particulars — ^that  is  to  say,  for 
entering  any  rule  or  order,  or  for  making  transcript  or  copy- 
ing any  record,  and  for  copying  and  certifying  any  paper, 
document,  or  matter  of  record  remaining  in  his  office,  there 
shall  be  charged  and  collected  for  each  hundred  words,  and 
so  pro  ratOf  ten  cents  instead  of  fifteen  cents,  as  now  author- 
ized to  be  charged  and  collected. 

For  preparing  the  record  or  transcript  for  the  printer,  or 
such  parts  thereof  as  may  be  required  under  the  rule  of 
Court,  indexing  the  same,  supervising  the  printing  thereof, 
and  distribution  of  copies  under  rule,  to  be  paid  for  by  the 
appellant  per  folio  of  one  hundred  words,  and/r<7  rata,  five 
cents  instead  of  fifteen  cents,  as  now  authorized  to  be 
charged  and  collected. 

And  for  filing  and  distributing  briefs  of  coimsel  to  Justices 
of  the  Court  for  each  party  appearing  to  the  case,  one  dollar 
instead  of  two  dollars,  now  authorized  to  be  charged  and 
collected. 

And  this  amendment  of  said  schedule  of  fees  heretofore 
prescribed  shall  take  effect  and  be  enforced  from  and  after 
the  15th  day  of  February,  1894. 

Per  Curiam. 

(Promulgated  February  6,  1894.) 
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REPORTS  OF  CASES 

DECIDED  IN 

The  Court  of  Appeals 

OF   THE 

DISTRICT  OF  COLUMBIA. 


BUSH 
v. 
THE  DISTRICT  OF  COLUMBIA. 


Statutory  Construction  ;  Liquor  Licenses,  Revocation  of. 

1.  In  construing  a  statute,  its  subject  matter,  reason  and  effect  must 

all  be  looked  into,  and  if  its  words,  taken  literally,  bear  an  un- 
reasonable signification,  there  may  be  some  deviation  from  the 
ordinary  sense,  unless  it  be  plain  that  such  signification  only  was 
intended. 

2.  While  it  is  not  within  the  judicial  power,  by  construction,  to  cure 

defects  which  may  render  laws  unjust  or  even  oppressive,  if  they 
clearly  exist ;  yet  no  statute  should  be  so  construed  as  to  render 
it  unreasonable  or  unjust  in  its  operation,  if  there  be  room  for 
construction  at  all. 

3.  Where  an  act  of  Congress,  regulating  the  sale  of  liquor,  repeals  the 

old  law  under  which  the  liquor  trafHc  was  conducted,  but  makes 
no  radical  change  in  public  policy  concerning  such  traffic,  and 
there  is  no  expressed  intent  to  revoke  and  annul  licenses  grant- 
ed under  the  old  law,  the  right  of  the  holder  of  such  a  license  to 
sell  thereunder,  continues  until  the  expiration  of  the  license ; 
construing  ^ct  of  Congress  of  March  3,  1893,  27  Stats.  563. 

No.  211.     Submitted  May  24,  1893. — Decided  June  6,  1893. 

Hearing  on  writ  of  error  to  the  Police  Court.  Jiidg- 
ment  reversed. 

Statement  of  the  case  by  Mr.  Justice  Shepard  : 

On  March  3,  1893,  Congress  passed  an  act  which  took 
effect  from  passage,  regulating  the  sale  of  liquors  in  the  Dis- 
trict of  Columbia,  and  the  manner  of  obtaining  license  there- 
for.   27  Stats.  563. 
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Before  this  time  the  sale  of  liquors  had  been  regiilarly 
licensed  under  the  provisions  of  an  act  of  the  old  Legislative 
Assembly  of  the  District,  enacted  August  23,  1871. 

While  the  sale  of  liquors  at  wholesale  and  retail  is  freely 
permitted  under  each  act,  the  later  one  is  more  stringent  in 
its  provisions  with  respect  to  the  terms  and  conditions  upon 
which  licenses  may  be  obtained  as  well  as  the  manner  in 
which  the  business  shall  be  conducted. 

Among  other  things,  the  license  fee  for  keeping  a  bar- 
room has  been  raised  from  $100  to  $400  per  year. 

By  provision  of  the  old  law,  the  license  year  was  made  to 
terminate  on  November  i  of  each  year,  and  each  license,  no 
matter  when  issued,  was  made  to  expire  on  that  day  and  had 
then  to  be  renewed. 

The  new  law  provides  that  no  license  shall  issue  for  a 
longer  period  than  one  year,  but  creates  no  special  license 
year  of  its  own,  unless  inferentially  in  the  17th  section  here- 
after noticed. 

The  plaintiff  in  error,  Bush,  had  taken  out  a  license  under 
the  old  law,  which,  by  its^  terms,  authorized  him  to  keep  a 
bar-room  until  November  i,  1893,  and  continued  the  sale  of 
liquors  thereunder  without  taking  out,  or  applying  for,  a 
license  under  the  new  law. 

He  was  prosecuted  in  the  Police  Court  of  the  District,  for 
sales  of  liquor  proved  to  have  been  made  on  March  17,  1893; 
was  convicted  and  has  sued  out  a  writ  of  error  to  the  Su- 
preme Court  of  the  District  in  General  Term,  from  whence 
it  has  been  transferred  to  this  court  by  operation  of  law. 

Bush  did  not  upon  the  trial  deny  the  sale  of  the  liquor 
upon  the  date  charged,  but  sought  to  justify  under  the  un- 
expired license  aforesaid,  which  he  offered  in  evidence. 

The  court,  holding  that  the  new  law  entirely  repealed  the 
old  and  abrogated  all  licenses  issued  thereunder,  excluded 
the  license,  and  this  action  having  been  duly  excepted  to,  is 
assigned  as  error. 

Mr.  A,  5.  Warthingtan,  Mr,  Henry  E,  Davis  and  Mr. 
William  Bimey  for  the  plaintiflT  in  error  : 
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I.  The  legislation  which  resulted  in  the  act  of  March  3, 
1893,  was  pending  in  Congress  for  several  months  prior  to 
that  date  and  the  matter  was  thoroughly  discussed  in  Con- 
gress and  in  the  press.  It  appears  not  to  have  occurred  to 
anybody,  in  Congress  or  out  of  it,  prior  to  the  adoption  of 
the  act  that  it  was  intended  to  affect  existing  licenses  or 
would  have  that  effect. 

But  after  the  passage  of  the  act  the  counsel  for  certain 
persons  who  were  prosecuted  in  the  Police  Court  for  a  vio- 
lation of  the  prior  laws  on  this  subject,  contended  that  sec- 
tion 21  of  the  later  act  repealed  such  prior  laws,  and  that 
nobody  could  be  convicted  of  violating  a  law  which  had  been 
repealed.  This  contention  prevailed  in  the  Police  Court,  and 
then  for  the  first  time  it  was  suggested  that  if  past  offenses 
were  obliterated  by  the  repeal  of  the  former  law,  prior 
licenses  were  obliterated,  too. 

In  the  court  below  an  express  statutory  provision  was 
overlooked  which  would  have  been  a  sufficient  answer  to 
the  point  that  past  offenses  were  wiped  out  by  the  supposed 
repeal  of  the  old  law.  Section  13  of  the  Revised  Statutes  of 
the  United  States  provides  that: 

"The  repeal  of  any  statute  shall  not  have  the  effect  to 
release  or  extinguish  any  penalty,  forfeiture,  or  liability  in- 
curred under  such  statute  unless  the  repealing  act  shall 
so  expressly  provide,  and  such  statute  shall  be  treated  as 
still  remaining  in  force  for  the  purpose  of  sustaining  any 
proper  action  or  prosecution  for  the  enforcement  of  such 
penalty,  forfeiture,  or  liability."  See  U,  5.  v.  Reisinger,  128 
U.  S.,  398;  U,  S.  v.  Ulrici,  3  Dillon,  534;  and  U,  S,  v. 
Bridge  Company,  47  Fed.  R.,  178-18 1. 

2.  Retroactive  legislation  is  not  favored  by  the  courts. 
Chew  Heang  v.  U,  5.,  112  U.  S.,  559;  U.  S,  v.  Heth,  3 
Cranch,  398-413;  Murray  v.  Gibson,  15  How.,  421,  423; 
McEwen  v.  Den,  24  How.,  242,  244;  Harvey  v.  Tyler,  2 
Wall,  328,  347;  Sohn  v.  Waterson,  17  Wall.,  596,  599; 
Twenty  Per  Cent  Cases,  20  Wall.,  179,  187. 

3.  The  so-called  repealing  section  21  of  the  act  of  March 
3,  1893,  ^^s  nothing  whatever  to  the  law,  and  the  act  will 
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be  construed  just  as  though  it  were  not  in  the  statute. 
Where  a  statute  is  inconsistent  witli  a  prior  law,  there  is  a 
repeal  of  the  old  law  to  that  extent  by  necessary  implication. 
Therefore,  to  add  a  clause  saying  that  all  inconsistent  laws 
are  repealed,  is  to  do  a  vain  thing.  ^^ Hickory  Tree  Road" 
43  Pa.  St.,  139;  Patterson  v.  Tatum,  3  Sawyer,  169. 

4.  The  new  act  is  to  be  considered  as  a  continuation  of  the 
old,  which  is  not  repealed;  and  the  old  law  stands  as  to 
offenses  committed  while  it  was  in  effect  and  as  to  licenses 
granted  before  the  latter  act  was  passed.      Wright  v.  Oakley, 

5  Metcalf,  406 ;  Steamship  Co,  v.  Joliff,  2  Wall.,  454 ;  United 
Hebrew  Association  v.  Benshimoly  130  Mass.,  327;  Him  v. 
Ohio,  I  Ohio  St.,  15 ;  State  v.  Wish,  15  Neb.,  448;  State  v. 
Hutnber,  37  Wis.,  298;  Endlich  on  Interpretation  of  Statutes, 
Sees.  482, 489,  490  and  cases  cited  in  notes ;  Smith  v.  People, 
47  N.  Y.,  330. 

A  repeal  of  a  law  by  the  enactment  of  a  subsequent  incon- 
sistent law  extends  only  as  far  as  the  inconsistency  extends. 
Elrod  V.  Gilliland,  27  Ga.,  467.  And  this  is  so,  even 
though  there  is  an  express  repeal  of  "  all  inconsistent "  acts. 
People  V.  Durick,  20  Cal.,  94. 

A  statute  will  not  repeal  a  prior  statute  merely  because  it 
repeals  some  of  its  provisions  and  admits  others,  or  adds 
new  provisions;  the  later  act  operates  as  a  repeal  only  when 
(and  as  far  as)  it  plainly  appears  that  it  was  intended  as  a 
substitute  for  the  first  act.  Chicago,  etc.,  Co.  v.  U.  S,,  127 
U.  S.,  406. 

In  the  case  at  bar,  even  supposing  the  later  act  wholly 
silent  on  the  subject,  it  could  not  be  held  to  repeal  or  to  be 
a  substitute  for  the  provision  of  the  earlier  law  for  a  liquor- 
license  year;  for,  on  the  hypothesis,  the  subject  is  wholly 
untouched  and  unprovided  for. 

But,  in  fact,  the  later  act,  by  the  clearest  implication,  if, 
indeed,  not  by  express  provision,  preserves  the  liquor- 
license  year  of  the  earlier  law.    See  Sec.  17. 

Mr,  S.  T,  Thomas  and  Mr.  James  Z.  Pugh  for  the  Dis- 
trict of  Columbia: 
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1.  The  first  section  of  the  act  of  March  3,  1893,  declares 
that  "  no  person  shall  sell,  offer  for  sale,  or  keep  for  sale,  or 
traffic  in,  barter  or  exchange  for  goods,  in  the  District  of 
Columbia,  any  intoxicating  liquor  except  as  hereinafter  pro- 
vided." This  language  taken  in  connection  with  that  em- 
ployed in  the  twenty-first  section  shows  that  the  act  of  March 
3,  1893,  was  intended  to  repeal  not  only  all  prior  liquor 
laws,  but  all  licenses  granted  under  those  laws. 

2.  Liquor  licenses  being  mere  temporary  permits,  have 
neither  the  qualities  of  a  contract  or  property.  They  form 
a  part  of  the  police  system  of  the  District,  and  are  subject  to 
be  revoked,  repealed  or  continued  in  force  at  the  will  of 
Congress.  Met.  Board  of  Excise  v.  Barrie,  34  N.  Y.,  657  ; 
Fell  V.  State,  42  Md.,  71 ;  Moore  v.  Indianapolis^  120  Ind., 
485 ;  Pleuler  v.  Nebraska,  1 1  Neb.,  547 ;  Beer  Co.  v.  Mass., 
97  U.  S.,  25 ;  Stone  v.  Mississippi,  loi  U.  S.,  114. 

A  person  holding  a  liquor  license  takes  it  subject  to  the 
right  of  the  legislature  to  repeal  or  revoke  it  at  any  time 
without  compensation,  because  it  is  not  property.  Moore  v. 
Indianapolis,  120  Ind.,  483;  Brown  v.  State,  82  Ga.,  224; 
Fell  v.  State,  42  Md.,  71 ;  Com.  v.  Brennan,  103  Mass.,  70. 

3.  But  the  seventeenth  section  of  the  act  of  March  3,  1893, 
provides  for  compensation,  if  such  a  provision  could  be  the 
basis  of  an  argument  against  our  position;  and  this  seems  to 
be  the  gravamen  of  the  only  adjudicated  case  cited  by  the 
plaintiff  in  error,  being  the  case  of  Him  v.  State,  i  Ohio 
State,  15,  and  which  we  believe  is  the  only  case  where  it  has 
been  held  that  because  a  statute  establishing  a  new  system  of 
licenses  did  not  specifically  provide  for  the  return  or  refund- 
ing of  the  license  fee  for  the  unexpired  period,  it  was  evi- 
dence that  the  legislature  did  not  intend  the  act  to  be  retro- 
spective in  its  operation.  And  that  case  proceeded  on  the 
idea  that  the  license  was  property.  At  page  20,  the  court 
uses  this  language:  "The  license  was  a  privilege,  an  ac- 
quired right,  which  during  its  term  was  not  dependent  on 
the  continuance  of  the  law  under  which  it  had  been  granted.'' 

4.  The  act  of  March  3,  1893,  changed  the  whole  general 
policy  of  the  District  on  the  subject  of  the  liquor  traffic. 
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The  new  law  was  in  no  sense  a  mere  substitute  extending 
the  provisions  of  the  old  law  and  perfecting  its  details.  The 
authorities  cited  on  the  subject  of  repeals  by  implication,  are 
of  a  class  where  it  was  manifest  that  the  previous  existing 
law  was  merely  supplemented  by  adding  something  to  it 
The  liquor  traffic  in  the  District  prior  to  March  3,  1893,  was 
controlled  by  municipal  regulation.  We  contend  that  Con- 
gress by  the  act  of  March  3,  1893,  intended  to  substitute,  and 
did  substitute,  a  system  differing  in  its  essential  character 
from  the  old  one,  and  entirely  dissimilar  in  its  principal  de- 
tails. It  raised  the  license  fee;  it  prohibited  the  business  in 
certain  localities,  and  placed  it  under  more  stringent  restric- 
tions than  the  old  law.  Here  for  the  first  time  Congress,  as 
the  legislature  of  the  District,  has  dealt  with  the  whole  sub- 
ject, and  established  a  system.  There  is  not  to  be  found  in 
the  act  of  March  3,  1893,  an3rthing  in  regard  to  the  old  law, 
excepting  the  concluding  section,  which  abolishes  it.  And 
the  suggestion  that  the  mere  fixing  of  the  license  year  is 
identical  with  the  act  of  the  local  legislature  does  not  furnish 
any  ground  on  which  to  base  an  argument  that  Congress 
intended  thereby  to  make  this  law  which  was  to  regulate  the 
sale  of  liquor  merely  a  supplement  Congress  acted  in  the 
matter  after  the  Supreme  Court  of  this  District  had  held 
{District  v.  Nau,  20  D.  C,  547)  that  the  license  act  of  the 
Legislative  Assembly  of  1877  was  a  revenue  act,  and  that 
there  could  be  no  prosecution,  except  for  ^failure  to  pay 
the  license  fee.  Congress  evidently  intended  to  effectually 
regulate  and  provide  a  system,  which  was  done  by  the  act 
of  March  3,  1893. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

It  is  not  denied  by  the  plaintiff  in  error  that  Congress  had 
the  power  to  annul  all  existing  licenses  without  compensa- 
tion or  rebate  to  the  licensees;  but  it  is  denied  that  the  new 
law  has  this  effect;  on  the  contrary  it  is  claimed  that  its  pro- 
visions expressly  recognize  the  existing  licenses  as  valid  for 
their  unexpired  terms. 
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The  repealing  clause  of  the  act  of  March  3,  1893,  reads  as 
follows: 

"  Sec.  21.  That  this  act  shall  be  in  lieu  of  and  as  a  substi- 
tute for  all  existing  laws  and  regulations  in  the  District  of 
Columbia  in  relation  to  the  sale  of  distilled  and  fermented 
liquors  in  the  said  District,  and  that  all  laws  or  parts  of  laws 
inconsistent  with  this  act,  except  such  laws  as  are  applicable 
to  the  sale  of  liquor  within  one  mile  of  the  Soldiers'  Home, 
be,  and  they  are  hereby,  repealed." 

The  language  of  this  clause  is  peculiar,  and  renders  it 
apparent  that  Congress  intended  this  act  as  a  complete  sub- 
stitute for  all  other  laws  and  regulations  upon  the  subject, 
and  that  thereafter  all  licenses  should  be  taken  out  and  all 
prosecutions  maintained  under  its  provisions  alone. 

At  the  same  time,  it  may  be  said  that  the  general  policy  of 
the  new  law  is  not  different  to  that  of  the  old;  it  has  not  in 
view  the  suppression  of  the  sale  of  liquor,  any  more  than  the 
old;  but  simply  provides  more  stringent  regulations  in  the 
interest  of  law  and  decency,  as  well  as  a  considerable  in- 
crease in  the  revenue  to  be  derived  therefrom. 

The  new  statute  makes  no  provision  whatever  by  its  terms 
with  respect  to  the  unexpired  licenses  issued  under  the  old 
law,  and  contains  no  reference  to  them  unless  it  may  be 
found  in  the  17th  section,  which  reads  as  follows: 

"Sec.  17.  That  all  applicants  who  have  had  a  license  dur- 
ing the  preceding  year  shall  apply  for  a  renewal  of  such 
license  on  or'before  November  first  of  each  license  year,  and 
shall  be  permitted  to  continue  business  until  license  shall  be 
granted  or  refused  by  the  excise  board;  but  in  all  cases  of 
refusal  to  grant  license  such  proportion  of  the  license  fee  as 
may  have  become  due  shall  be  deducted  and  retained  from 
the  sum  deposited  therefor  as  the  time  from  the  first  day  of 
November  to  the  date  of  such  refusal  bears  to  the  entire 
license  year,  and  no  other  person  shall  be  permitted  to  con- 
duct said  business  until  a  license  is  issued  therefor/' 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  this 
section  refers  to  the  license  year  as  created  by  the  old  law 
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(which  is  in  force  still  as  to  some  other  occupations),  and 
expressly  recognizes  the  liquor  licenses  thereunder  as  con- 
tinuing in  force  until  November  i,  1893. 

In  the  view  that  we  have  taken  of  the  case,  it  is  not  neces- 
sary to  decide  this  question,  and  this  section  is  only  con- 
sidered in  arriving  at  the  intention  of  Congress  as  contained 
in  the  whole  act. 

In  construing  a  statute,  its  subject  matter,  reason  and  effect 
must  all  be  looked  to,  and  if  its  words,  taken  literally,  bear 
an  unreasonable  signification,  there  may  be  some  deviation 
from  the  ordinary  sense,  unless  it  be  plain  that  such  signifi- 
cation only  was  intended. 

While  it  is  not  within  the  judicial  power,  by  construction, 
to  cure  defects  which  may  render  laws  unjust  or  even  oppres- 
sive, if  they  clearly  exist;  yet  no  statute  should  be  so  con- 
strued as  to  render  it  unreasonable,  or  unjust  in  its  operation, 
if  there  be  room  for  construction  at  all. 

Then,  in  the  absence  of  any  expressed  intention  to  abro- 
gate all  licenses  issued  under  the  old  law,  and  in  the  light  of 
the  subject  matter,  reason  and  spirit  of  the  new  law,  taken  in 
connection  also  with  the  ambiguous  language  of  the  17th 
section  and  certain  expressions  in  other  parts  of  the  act,  we 
cannot  find  that  Congress  deliberately  intended  by  the  mere 
repeal  of  the  old  law,  to  destroy  all  privileges  under  it,  and 
take  from  the  owners  thereof,  not  only  the  right  to  do  busi- 
ness under  licenses  for  which  they  had  paid  in  good  faith, 
but  also  to  confiscate  their  value  for  the  unexpired  term. 

If  the  contrary  view  should  be  taken,  then  we  must  be- 
lieve that  Congress  intended  all  sales  of  liquor  in  the  District 
should  cease  on  March  3,  1893,  and  not  be  resumed,  under 
severe  penalties,  until  such  time  thereafter  as  the  sellers 
should  receive  new  licenses  under  this  law. 

Such  intention  would  possibly  not  appear  so  unreasonable 
if  the  taking  out  of  new  licenses  was  but  a  matter  of  form 
that  could  be  transacted  without  delay;  but  under  the  new 
law  this  process  is  necessarily  attended  with  delay  as  well  as 
uncertainty. 


Digitized  by 


Google 


Bush  t/.  The  District  of  Columbia.  9 

Moreover,  that  it  is  not  the  intention  to  suspend  sales  in 
the  futtire  even,  until  permanent  licenses  can  be  applied  for, 
considered  and  granted  by  the  excise  board  is  apparent  from 
the  17th  section,  whereby  the  holder  of  a  license  under  the 
new  law  may,  on  or  before  the  day  of  its  expiration,  deposit 
the  fee  for  another  year  and  continue  the  business  lawfully 
until  such  time  as  the  board  shall  have  passed  upon  his  appli- 
cation and  refused  it 

In  Ohio  it  has  been  held  in  a  case  that  has  not  since  been 
questioned  so  far  as  we  are  advised,  that  the  repeal  of  a 
liquor  license  law  and  its  substitution  by  a  prohibitory  enact- 
ment, without  an  express  abrogation  of  the  unexpired  li- 
censes under  the  repealed  law,  did  not  take  away  the  right  to 
sell  thereunder  until  their  expiration.  Him  v.  State ^  i 
Ohio  St,  15. 

This  decision  did  not  proceed  upon  the  idea  that  there  was 
any  vested  right  in  the  license  which  the  State  could  not  take 
away,  for  the  court  expressly  held  to  the  contrary. 

To  the  same  effect  substantially  see  Davis  v.  State^  2  Tex. 
Ct  App.,  425. 

The  repealing  clause  of  the  Ohio  act  read  thus:  "All  laws 
or  parts  of  laws  licensing  the  sale  of  spirituous  liquors,  which 
are  inconsistent  with  the  provisions  of  this  act,  be  and  the 
same  are  hereby  repealed." 

Construing  this,  the  court  said:  "This  repealing  clause 
affects  nothing  but  the  power  to  grant  licenses  in  future  after 
the  law  took  effect  It  repealed  the  authority  in  the  law  of 
1831  to  grant  any  more  licenses  to  retail  spirituous  liquors 
but  nothing  further.  There  is  no  language  employed  ex- 
pressive of  any  intention  to  revoke  or  annul  the  unexpired 
licenses  previously  granted  under  it.  The  license  was  a 
privilege,  an  acquired  right,  which  during  its  term  was  not 
dependent  on  the  continuance  of  the  law  under  which  it  had 
been  granted.  If  a  license  had  been  granted  and  taken  out 
under  the  act  of  1831,  on  one  day  and  the  next  day  the  entire 
law  had  been  repealed,  it  could  not  be  claimed  that  the 
license  to  keep  a  tavern  was  revoked.    The  repeal  of  the 
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law  would  jsimply  take  away  the  authority  to  grant  future 
licenses.  It  is  clear  that  the  unexpired  licenses  were  not 
expressly  repealed  or  revoked  by  the  act  of  1851/' 

We  do  not  wish  to  be  understood  by  quoting  it  as  adopt- 
ing in  full  the  language  of  the  Ohio  case,  for  it  is  a  different 
one  to  this  in  a  material  particular.  In  that  case  a  radical 
change  of  public  policy  was  made,  while  in  this  there  has  been 
none. 

The  view  we  have  taken  of  this  case  is  supported  by 
United  Hebrew  Association  v.  BensJiitnol,  130  Mass.,  325,  in 
which  it  was  held  that  an  act  repealing  the  former  incorpora- 
tion act  and  substituting  another  for  it  with  many  changes 
in  details,  did  not  repeal  the  charter  of  a  corporation  formed 
under  the  repealed  law.  The  court  concluded  that  it  could 
not  be  held  the  legislature  intended  to  destroy  corporations 
created  under  the  repealed  law,  when  the  repealing  statute 
only  extended  the  provisions  of  the  old,  and  perfected  its  de- 
tails without  changing  its  general  policy. 

In  the  application  of  the  case  it  must  be  borne  in  mind 
that  the  charters  taken  out  under  the  repealed  law  were  not 
contracts  beyond  the  power  of  the  State  to  annul,  because 
the  law  contained  an  express  reservation  of  power  in  the 
State,  to  alter,  annul,  or  abolish  at  its  pleasure,  all  charters 
granted  thereunder. 

Under  such  a  statute  a  charter  is  but  a  license  to  do  busi- 
ness in  a  certain  way.  It  can  no  more  be  called  a  contract, 
in  the  legal  sense  of  that  term,  than  a  license  to  sell  liquor,  or 
to  pursue  any  other  taxable  calling,  can  be  so  called. 

Call  it  a  conditional  contract  if  you  will,  still  there  is  noth- 
ing that  can  distinguish  it,  in  point  of  law,  from  a  license  to 
pursue  a  calling. 

If  any  difference,  the  license  has  the  stronger  claim,  be- 
cause the  pursuit  of  the  calling  is  a  thing  of  common  right 
in  the  absence  of  a  regulatory  statute;  while  the  corporation 
never  could  exist  without  a  grant  of  tlie  franchise. 

In  view  of  the  importance  of  the  interests  involved  in  this 
case,  and  of  the  able  and  earnest  argument  on  behalf  of  the 
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District,  we  deem  it  proper  to  review  the  leading  cases  that 
have  been  relied  on  to  support  the  judgment  of  the  court 
below: 

Moore  v.  Indianapolis,  120  Ind.,  483.  This  case  is  not  in 
pointy  because  the  repealing  ordinance  therein  contained 
made  express  provision  for  taking  up  the  old  licenses  and 
crediting  the  sums  due  for  the  unexpired  terms  upon  the 
new.  The  case,  therefore,  is  authority  only  for  the  proposi- 
tion, now  scarcely  denied  an)rwhere,  that  a  license  to  carry 
on  a  business  is  not  a  contract  which  it  is  beyond  the  power 
of  the  State  to  annul. 

The  same  may  be  said  of  Met.  Board  of  Excise  v.  Barrie, 
34  N.  Y.,  657,  for  in  it  also  there  was  no  question  but  that 
the  new  law  was  intended  to  abolish  all  licenses  under  the  one 
that  was  repealed. 

In  the  case  of  Pleuler  v.  State,  1 1  Neb.,  547,  the  court  did 
not  decide  that  the  license  issued  under  the  repealed  law 
could  not  remain  in  force  without  an  express  declaration  to 
the  contrary  in  the  repealing  act.  The  language  of  the 
statute  is  not  set  out  in  the  report  of  the  case,  but  in  holding 
that  the  new  law  did  repeal  the  former  licenses  the  court 
said:  **We  do  find  in  the  body  of  the  new  law  satisfactory 
evidence  of  such  intention." 

We  are  of  the  opinion  that  the  court  below  erred  in  ex- 
cluding the  license  when  offered  in  evidence,  and  that  the 
judgment  should  be  reversed,  and  the  cause  remanded  for 
new  trial. 

Reversed. 

The  Chief  Justice  dissenting : 

I  regret  exceedingly  my  inability  to  concur  with  my 
brothers  in  the  view  that  they  have  taken  of  this  case,  and 
differing  from  them  so  radically  as  I  do,  I  deem  it  proper  to 
state  the  grounds  upon  which  my  judgment  is  founded. 

This  case  has  been  transferred  to  this  Court  from  the 
General  Term  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia where  it  was  pending  on  writ  of  error  to  the  Police 
Court  of  the  District.    The  plaintiff,  in  error  was  tried  and 
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convicted  in  the  Police  Court  of  the  alleged  offense  of  vio- 
lating the  present  license  law  of  the  District,  in  keeping  a 
bar-room  and  selling  therein  intoxicating  liquors,  without 
license  obtained  therefor,  contrary  to  the  provisions  of  the 
recent  act  of  Congress,  approved  March  3,  1893,  entitled 
"An  act  regulating  the  sale  of  intoxicating  liquors  in  the 
District  of  Columbia." 

It  is  conceded  that  the  act  took  effect  and  went  into  opera- 
tion from  the  date  of  its  passage,  that  is,  the  3d  day  of  March, 
1893.  It  does  not  profess  to  be  amendatory  of  or  supple- 
mentary to  any  previous  or  then  existing  legislation  upon 
the  subject  of  its  provisions,  but  it  professes  to  be,  as  it 
doubtless  is,  an  act  to  regulate  fully  and  completely  the  sub- 
ject of  the  sale  of  intoxicating  liquors  in  this  District,  and 
that  without  any  reference  to  pre-existing  law.  It  declares 
a  severe  penal  system  of  police  upon  the  subject,  coupled  with 
an  object  of  revenue;  whereas  the  pre-existing  law  upon  the 
subject,  as  enacted  by  the  late  Legislative  Assembly  of  the 
District,  August  23, 1871,  was,  as  construed  by  the  Supreme 
Court  of  the  District,  a  mere  revenue  law. 

This  act  of  Congress  makes  no  express  saving  or  reserva- 
tion with  regard  to  pre-existing  licenses,  nor  for  crediting 
any  part  of  the  amount  paid  therefor  on  the  amount  re- 
quired to  be  paid  for  licenses  under  the  new  law.  It  is  con- 
ceded, indeed  it  could  not  be  denied,  that  the  licenses  in 
existence  at  the  time  the  act  of  Congress  went  into  effect, 
were  not  contracts  as  between  the  holders  thereof  and  the 
municipal  government  of  the  District.  They  were,  in  legal 
contemplation,  mere  permits,  subject  at  all  times  to  revoca- 
tion by  legislative  authority  competent  to  prescribe  rules  of 
police,  and  as  the  Congress  of  the  United  States  reserves  full 
and  unlimited  legislative  power,  both  of  a  political  and  of  a 
municipal  nature,  over  this  District,  there  can  be  no  ques- 
tion of  its  power  to  regulate  or  entirely  prohibit  the  sale  of 
intoxicating  liquors  within  the  District,  and  to  revoke  all 
licenses  previously  granted.  For,  as  declared  by  the  Su- 
preme Court  of  the  United  States  in  Craivley  v.  Christenscn, 
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137  U.  S.,  86,  "  The  police  power  of  the  State  is  fully  com- 
petent to  regelate  the  business,  to  mitigate  i1^  sale  or  to  sup- 
press it  entirely.  There  is  no  inherent  right  in  a  citizen  to 
sell  intoxicating  liquors  by  retail;  it  is  not  a  privilege  of  a 
citizen  of  the  State  or  of  a  citizen  of  the  United  States.  As 
it  is  a  business  attended  with  danger  to  the  community,  it 
may,  as  already  said,  be  entirely  prohibited,  or  be  permitted 
under  such  conditions  as  will  limit  to  the  utmost  its  evils. 
The  manner  and  extent  of  regulation  rest  in  the  discretion 
of  the  governing  authority.  That  authority  may  vest  in  such 
oflScers  as  it  may  deem  proper  the  power  of  passing  upon 
applications  for  permission  to  carry  it  on,  and  to  give  licenses 
for  that  purpose.  It  is  a  matter  of  legislative  will  only"; 
therefore,  all  persons  obtaining  licenses  under  such  legislative 
power  must  take  them  subject  to  be  revoked,  whenever  the 
legislature  may  deem  it  proper  to  do  so. 

The  single  question  raised  upon  the  bills  of  exception 
taken  by  the  plaintiff  in  error  at  the  trial  below  is,  whether 
the  act  of  Congress  has,  by  fair  and  rational  construction, 
entirely  repealed  and  superseded  all  prior  legislation  upon 
the  subject  of  the  grant  of  licenses  for  the  sale  of  liquor  in 
the  District,  and  thereby  nullified  all  pre-existing  licenses, 
and  made  it  necessary  for  parties  holding  such  licenses  to 
apply  for  and  obtain  new  licenses  under  the  new  law;  or 
whether  such  licenses  can,  by  fair  construction,  be  allowed  to 
nm  and  afford  protection  to  the  parties  holding  them,  until 
the  end  of  the  current  year  for  which  they  were  granted. 

On  behalf  of  the  plaintiff  in  error  it  has  been  ingeniously 
argued  that  the  laws  relating  to  the  liquor  traffic  in  the  Dis- 
trict, and  regulations  thereunder,  in  force  prior  to,  and  at  the 
date  of  the  passage  of  the  act  of  Congress,  under  considera- 
tion, are  not  repealed  by  the  act  of  Congress;  but  that  the  old 
laws  and  regulations  in  force  at  the  date  when  the  act  of 
Congress  came  into  effect,  and  the  act  of  Congress  are  to  be 
considered  in  pari  matericu,  and  the  intent  of  Congress  is  to  be 
gathered  from  the  whole  taken  together. 

To  refute  this  contention  and  to  make  it  plain  that  the  two 
license  systems  cannot  co-exist  or  stand  together,  even  for  a 
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limited  time,  it  is  only  necessary  to  examine  and  compare 
the  provisions  of  the  act  of  Congress  with  those  of  the  prior 
law.  And  it  is  proper,  first,  to  refer  to  the  provisions  of  the 
prior  law. 

The  act  of  the  Legislative  Assembly  of  this  District,  ap- 
proved August  23,  1871,  provided  that  no  person  should  be 
engaged  in  any  trade,  business  or  profession  therein  men- 
tioned, until  he  obtained  a  license,  and  that  every  person  liable 
for  license  tax,  who,  failing  to  pay  the  same  within  thirty 
days  after  the  same  became  due,  for  such  neglect  should,  in 
addition  to  the  license  tax  imposed,  pay  a  fine  or  penalty  of 
not  less  than  five  nor  more  than  fifty  dollars,  and  a  like  fine 
or  penalty  for  every  subsequent  offense.  It  was  further 
provided  that  every  place  where  liquors  were  sold  in  quan- 
tities less  than  a  pint  to  be  drank  on  the  premises,  should  be 
known  as  a  bar-room,  sample  room  or  tippling  house;  and 
the  license  tax  or  fee  for  such  place  was  $100  annually,  and 
the  proprietors  of  beer  gardens  were  required  to  pay  a  license 
tax  of  five  dollars  per  day,  and  all  dealers  in  distilled  and 
fermented  liquors,  wines  and  cordials,  other  than  the  keepers 
of  bar-rooms,  sample  rooms  and  tippling  houses,  were  re- 
quired to  pay  annually  ten  dollars  for  each  thousand  dollars 
of  capital  invested,  but  that  no  license  should  be  for  a  less 
sum  than  twenty-five  dollars.  And  all  annual  licenses  were 
required  to  date  from  the  ist  ot  November  of  each  year,  and 
expire  on  the  31st  of  October  following;  and  the  license  of 
every  person  liable  for  license  tax  after  the  ist  of  April,  July, 
and  November,  respectively,  was  required  to  date  from  the 
1st  of  the  month  in  which  the  liability  began,  and  payment  to 
be  made  for  a  proportionate  amount. 

These  were  the  principal  provisions  of  the  license  laws  of 
the  District  applicable  to  the  sale  of  liquor,  that  were  in  force 
when  the  act  of  Congress  of  the  3d  of  March,  1893,  went 
into  effect;  and  it  was  under  these  provisions  of  the  prior 
law  that  the  plaintiff  in  error  obtained  his  license  to  keep  a 
bar-room  on  the  23d  day  of  December,  1892,  to  expire  on 
the  31st  day  of  October,  following. 
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The  act  of  Congress  of  the  3d  of  March,  1893,  contains 
twenty-one  sections;  and,  as  I  have  said,  it  professes  to  pro- 
vide for  the  full  and  complete  regulation  of  the  entire  liquor 
traflfic  in  the  District  of  Columbia,  and  makes  no  provision 
whatever  for  continuing  in  force  existing  or  unexpired  li- 
censes. 

In  section  i,  it  is  declared  that  no  person  shall  sell,  offer 
for  sale,  or  keep  for  sale,  or  traffic  in,  barter  or  exchange  for 
goods,  in  the  District  of  Columbia,  any  intoxicating  liquor, 
except  as  hereinafter  provided. 

Section  2  constitutes  the  three  Conunissioners  of  the  Dis- 
trict a  board  of  excise,  whose  duty  it  shall  be  to  pass  upon 
all  applications  for  licenses  to  sell  intoxicating  liquors,  and 
whose  action  thereon  shall  be  final  and  conclusive ;  and 
such  board  is  clothed  with  power  to  make  such  rules  and 
regulations  for  carrying  into  effect  the  act  as  they  may  deem 
requisite  and  proper. 

Section  4  prescribes  the  mode  and  manner  of  making  the 
application  for  the  license,  the  facts  essential  to  entitle  the 
applicant  to  obtain  the  license,  and  the  n^anner  of  verifica- 
tion of  such  facts. 

And  by  section  5,  every  applicant  for  license  to  keep  a  bar- 
room vnthin  the  definition  of  the  act,  is  required  to  obtain 
and  present  with  his  application  the  written  permission  of  a 
majority  of  persons  owning  real  estate,  and  a  majority  of 
residents  keeping  house  in  the  immediate  vicinity  of  the  loca- 
tion of  such  bar-room. 

And  by  section  6,  it  is  provided  "  that  under  the  license 
issued  in  accordance  with  this  act  no  intoxicating  liquors 
shall  be  sold,  given  or  in  any  way  disposed  of  to  any  minor 
or  intoxicated  person,  or  to  an  habitual  drunkard,  nor  to  any 
person  who  is  in  the  habit  of  becoming  intoxicated,  if  such 
person's  wife,  mother  or  daughter  shall,  in  writing,  request 
that  the  saloon  keeper  shall  not  sell  to  such  person  above 
the  age  of  sixteen  years,  or  between  twelve  o'clock  midnight 
and  four  o'clock  in  the  morning,  during  which  last-named 
hours  and   on  Sundays,  eveiy  bar-room  and   other  place 
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where  intoxicating  liquors  are  sold  shall  be  kept  closed,  and 
no  intoxicating  liquor  sold  " 

Section  7  provides  that  no  license  shall  be  issued  for  a 
longer  period  than  one  year;  and — 

Section  8  declares  that  all  licenses  authorized  by  the  act 
shall  be  of  two  classes,  wholesale  liquor  licenses,  and  bar- 
room licenses.  The  fee  for  a  wholesale  license  shall  be  $250 
per  annum,  and  for  a  bar-room  license  the  fee  shall  be  $400 
per  annum. 

And  by  section  9,  every  person  receiving  a  license  to  sell 
under  this  act  shall  frame  it  and  keep  it  exposed  under  glass 
in  some  conspicuous  place  in  the  room  where  the  liquor  is 
sold. 

Section  12  prescribes  penalties  and  declares  that  any  per- 
son doing  business  or  selling  liquor  ^^  without  first  having 
obtained  a  license  to  do  so,  as  herein  pravided^  or  any  per- 
son who  shall  engage  in  such  sale  in  any  portion  of  the  Dis- 
trict where  the  sale  thereof  is  prohibited,  upon  conviction 
thereof  shall  be  fined  not  less  than  $250  nor  more  than  $800, 
or  be  imprisoned  in  the  jail  or  workhouse  for  not  less  than 
two  months  nor  more  than  six  months;  and  upon  every  sub- 
sequent conviction,  in  addition  to  the  pecuniary  penalties 
just  mentioned,  the  party  shall  be  imprisoned  in  the  work- 
house for  not  less  than  three  nor  more  than  twelve  months. 
And  by  section  13  it  is  provided,  that  any  person  ftaving 
obtained  a  license  under  this  act,  who  shall  violate  any  of 
its  provisions,  shall  upon  conviction  thereof  be  fined  not  less 
than  $50  nor  more  than  $200,  and  upon  every  subsequent 
conviction  of  like  offense,  during  the  nmning  of  the  license, 
shall  be  fined  a  like  amount,  and,  in  addition  to  such  fine, 
shall  pay  a  sum  equal  to  25  per  cent,  of  the  amount  of  fine 
imposed  for  the  offense  immediately  preceding,  and  have  his 
license  revoked,  and  on  non-payment  shall  be  imprisoned. 

Section  14  prescribes  the  punishment  of  those  convicted  of 
aiding  and  abetting  the  violation  of  the  provisions  of  the  act. 

And  section  17  declares  that  all  applicants  who  have  had 
licenses  during  the  preceding  year  shall  apply  for  a  renewal 
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of  such  license  on  or  before  November  ist  of  each  license 
year,  and  shall  be  permitted  to  continue  business  until  li- 
cense shall  be  granted  or  refused  by  the  excise  board;  but  in 
all  cases  of  refusal  to  grant  license  such  proportion  of  the 
license  fee  as  may  have  become  due  shall  be  deducted  and 
retained  from  the  sum  deposited  therefor  as  the  time  from 
the  1st  of  November  to  the  date  of  such  refusal  bears  to  the 
entire  license  year. 

These  several  provisions  of  the  act  of  Congress,  if  there 
were  no  more  explicit  provision  or  declaration  to  be  found 
in  the  act  upon  the  subject  of  the  repeal  of  prior  legislation, 
are  sufficient  to  make  it  clear  beyond  doubt  that  all  pre- 
existing legislation  authorizing  the  grant  of  licenses  for  the 
sale  of  intoxicating  liquors  in  the  District  was  entirely  sup- 
planted and  by  necessary  implication  repealed.  The  act  of 
Congress  devises  and  provides  for  the  enforcement  of  a  com- 
plete system  of  liquor  licenses  in  no  manner  dependent  upon 
the  provisions  of  any  prior  system.  No  prior  legislation 
authorizing  the  grant  of  licenses  can  stand  or  co-exist  with 
the  act  of  Congress,  the  latter  act  being  exclusive.  Two 
entirely  different  systems  founded  in  different  policies,  and 
where  the  licenses  are  granted  upon  different  terms  and  con- 
ditionsy  and  the  entire  system  enforced  under  different  sanc- 
tions, cannot,  in  the  nature  of  things,  be  executed  together. 
As  we  have  seen,  the  terms  and  conditions  upon  which  li- 
censes are  authorized  by  the  act  of  Congress  to  be  granted, 
the  agency  authorized  to  act  upon  applications  for  and  to 
grant  or  refuse  licenses^  the  fee  for  the  licenses,  the  fines  and 
penalties  prescribed  for  violation  of  the  law,  and  the  restric- 
tions upon  the  use  of  the  license,  are  all  essentially  and  most 
radically  different  from  the  regulations  prescribed  by  the 
pre-existing  law. 

It  is  urged,  however,  that  the  17th  section  of  the  act  of 
Congress  recognizes  the  continued  existence  of  the  licenses 
granted  under  the  prior  law,  and  that  by  implication,  such 
Kcenses  should  be  maintained  for  the  full  period  for  which 
they  were  granted.    But  it  is  plain,  to  my  mind,  at  least,  the 
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provisions  of  that  section  apply  only  to  the  licenses  granted 
under  the  act  of  Congress,  and  not  to  those  granted  under 
the  prior  law.  As  matter  both  of  convenience  and  necessity, 
the  license  must  have  a  terminal  point  in  time,  and  that 
point  was  fixed  in  the  act  of  Congress  in  accordance  with 
what  had  been  the  terminal  point  of  time  in  the  previous 
law;  but  with  no  purpose  of  adopting  the  prior  licenses  issued 
under  that  law.  The  right  of  renewal  excludes  the  idea 
that  it  is  of  a  license  issued  imder  the  former  system,  such 
license  being  quite  a  different  thing  from  that  issued  under 
the  act  of  Congress,  and  therefore  it  cannot  be  supposed  that 
such  license  was  intended  to  be  made  anew,  and  to  have  new 
life  imparted  to  it  imder  the  new  law.  The  whole  scheme 
and  policy  of  the  new  law  is  entirely  inconsistent  with  any 
such  construction;  indeed,  it  is  only  necessary  to  read  the 
17th  section  in  connection  with  the  8th  section  of  the  act  to 
be  convinced  of  the  unsoundness  of  the  contention  of  the 
plaintiff  in  error  upon  this  point  Moreover,  it  is  very  clear 
that  the  penalties  and  punishments  prescribed  for  the  viola- 
tion of  the  provisions  of  the  act  of  Congress,  could  not  be 
applied  and  enforced  for  the  violation  of  the  provisions  of  the 
pre-existing  law,  wholly  different  in  its  provision  and  policy, 
and  upon  the  concession  that  the  act  of  Congress  takes  effect 
from  the  date  of  its  approval,  the  consequence  would  be,  upon 
the  theory  of  the  continuance  of  the  former  license,  that 
there  could  be  no  punishment  for  any,  even  the  grossest,  vio- 
lations of  the  license  system  by  a  party  acting  under  such 
former  license.    This  certainly  was  never  intended. 

It  has  also  been  urged  in  argument  for  the  plaintiff  in 
error  that,  upon  the  theory  of  this  prosecution,  there  could  be 
no  licenses  issued  for  the  sale  of  liquor  in  the  District  be- 
fore the  1st  day  of  November  next,  and  that  consequently  the 
entire  business  of  the  liquor  traffic  in  the  District  would  be 
suspended  imtil  that  time.  But  that  is  not  correct  It  is 
true,  with  the  repeal  of  the  prior  license  law,  all  the  licenses 
issued  under  that  law  would  necessarily  cease  to  exist,  and 
would  no  longer  protect  the  holders;  but  the  act  of  Congress 
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contemplates  the  issue  of  licenses  at  any  time  from  the  date 
of  its  passage  to  terminate  with  the  succeeding  31st  of  Oc- 
tober. The  whole  matter  can  be  and  has  been  duly  regu- 
lated by  rules  and  regulations  adopted  by  the  board  of  excise 
commissioners,  who  are  authorized  by  the  second  section  of 
the  act  to  make  such  rules  and  regulations,  and  under  those 
r^^ations  parties  may  obtain  licenses  at  any  time  upon 
compliance  with  the  law  and  satisfying  the  commissioners 
that  the  license  ought  to  be  issued. 

In  what  has  been  said,  the  object  has  been  to  show  clearly 
and  distinctly  that  all  of  the  provisions  of  the  prior  law  au- 
thorizing the  granting  of  licenses  to  sell  liquor  in  this  District 
l^ve  been  repealed  by  necessary  implication  in  the  passage 
of  the  act  of  Congress  of  the  3d  of  March,  1893;  that  the 
provisions  of  the  two  systems  are  wholly  incongruous  and 
cannot  stand  together,  and  that  there  is  nothing  to  justify  the 
contention  by  the  plaintiflf  in  error  that  a  license  granted 
under  the  former  or  pre-existing  license  system  can  be  main- 
tained and  allowed  protective  force  under  the  present  license 
system  as  declared  by  the  act  of  Congress. 

But  Congress,  as  if  to  remove  all  possible  ground  for 
question  or  doubt  upon  the  subject,  by  the  21st  section  of 
the  act,  has  expressly  declared  ^  that  this  act  shall  be  in  lieu 
of  and  as  a  substitute  for  all  existing  laws  and  regulations 
in  the  District  of  Columbia,  in  relation  to  the  sale  of  distill- 
ed and  fermented  liquors  in  the  said  District,  and  that  all 
laws  or  parts  of  laws  incotisistent  with  this  act,  except  such 
laws  as  are  applicable  to  the  sale  of  liquor  within  one  mile 
of  the  Soldiers*  Home,  be,  and  tliey  are  hereby,  repealed^ 

Terms  more  comprehensive  and  unequivocal  in  meaning 
could  not  have  been  employed  to  declare  the  purpose  of 
Congress  to  repeal  all  former  laws  authorizing  the  issuing  of 
licenses  to  sell  liquor  in  the  District,  and  with  such  repeal,  as 
the  necessary  consequence,  to  revoke  all  unexpired  licenses 
issued  thereunder;  and  it  is  not  for  this  court  to  restrict  the 
plain  meaning  of  the  language  of  the  statute,  or  to  attempt 
to  avoid  the  force  of  it,  to  relieve  what  would  appear  to  be  a 


Digitized  by 


Google 


20  I   Court  of  Appeals  Dist.  of  Col. 

hardship  or  injustice  to  individuals;  for  whatever  injustice  or 
hardship  may  be  inflicted  by  the  legislation  in  question,  re- 
dress must  be  sought  of  the  proper  power  to  grant  relief. 
This  court  has  no  power  over  the  subject  We  must  take 
the  law  as  we  find  it  written,  and  give  it  effect  according  to 
die  plain  language  employed,  and  to  do  that  in  this  case 
leaves  no  alternative,  according  to  my  judgment,  but  to 
afKrm  the  judgment  of  the  Police  Court. 


GRAY 

V. 

THE   DISTRICT  OF  COLUMBIA. 


Court  of  Claims,  Judgments  of  ;  Secs.  713  and  829,  R.  S.  D.  C; 
Interest  on  Judgments. 

1.  A  judgment  ol  the  Court  of  Claims  is  conclusive  of  all  points  which 

were  or  ought  to  have  been  determined  therein,  and  no  other 
court  can  go  behind  it  to  administer  relief  not  provided  for 
thereby. 

2.  Sections  713  and  829,  R.  S.  D.  C,  relating  to  interest  on  judgments 

and  decrees,  have  no  application  to  judgments  of  the  Court  of 
Claims. 

No.  38.     Submitted  May  31,  1893. — Decided  June  6,  1893. 

Hearing  on  appeal  from  a  judgment  of  the  Supreme 
Court  of  the  District  of  Coltmibia,  holding  a  law  term,  stB- 
taining  a  demurrer  to  each  of  the  two  counts  of  pUdntiflPs 
declaration.     Affirmed. 

Statement  of  the  case  by  Mr.  Justice  Shepard  : 

This  is  a  suit  by  John  A.  Gray,  as  administrator  of  the 
estate  of  William  Bowen,  deceased,  to  recover  interest  upon 
a  claim  established  by  hin^  in  the  Cotut  of  Claims  against  the 
District  of  Columbia,  the  principal  of  which  has  been  paid. 

The  following  is  a  brief  history  of  the  facts  which  consti- 
tute the  foundation  of  this  suit.    In  the  year  1873  the  Board 
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of  Health  of  the  District  contracted  with  Bowen  to  fill  up 
all  such  lots  in  the  city  of  Washington  as  it  might  designate 
from  time  to  time. 

It  was  stipulated  that  the  value  of  the  work  should  be 
assessed  against  the  property  benefited  thereby,  and  should 
constitute  a  lien  thereon,  to  be  collected  for  the  benefit  of 
Bowen,  but  should  not  become  a  charge  against  the  board 
or  the  District 

Under  this  contract,  Bowen  filled  certain  lots  designated 
by  the  board,  and  the  value  of  the  work  was  asse^ed  at 
$5*213.38,  and  ^  tax  lien  certificates  *'  for  that  amount  were 
issued  against  the  owners  of  the  lots  benefited  thereby  and 
delivered  to  the  District  tax  collector  for  collection  for 
Bowen's  benefit  It  was  afterwards  conceded  by  all  con- 
cerned that  this  assessment  was  without  authority  of  law,  and 
the  certificates  were  cancelled. 

■  Bowen  applied  to  Congress  for  relief,  and  procured  the 
passage  of  an  act  of  March  3,  1875,  under  which  his  claim 
was  presented  to  a  board  of  audit,  which  upon  inquiry 
awarded  him  $1463.58.  This  sum  was  paid  over  to  him  and 
he  executed  a  receipt  in  full  of  all  demands.  Not  satisfied 
with  this  award,  he  again  applied  to  Congress,  and  on  Janu- 
ary 20^  1885,  another  act  was  passed,  which  provided  ^  That 
the  claim  of  William  Bowen  for  three  thousand  seven  hun- 
dred and  forty-nine  dollars  and  eighty  cents,  as  a  balance  due 
him  for  abating  certain  nuisances  under  authority  of  the  late 
Board  of  Health  of  the  District  of  Columbia,  be  referred  to 
the  Court  of  Claims  for  its  decision  and  adjudication  of  the 
merits  of  the  claim  according  to  law  and  the  practice  of 
said  court,  without  regard  to  the  Statute  of  Limitation  or  the 
conclusiveness  of  a  certain  receipt  signed  by  said  Bowen  in 
1875,*^  in  full  settlement  for  all  claims  against  the  District  of 
Columbia  for  said  work.  Under  this  act  he  prosecuted  his 
demands  before  the  Court  of  Qaims,  which,  on  May  6,  1889, 
held  that  he  was  entitled  to  the  full  amount  as  originally 
assessed,  less  the  payment  in  1875,  and  awarded  him 
$3729*). 
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This  sum  was  paid  him  October  24,  1890^  by  appfx>pria- 
tion  for  that  purpose,  and  he  receipted  for  it,  reserving  his 
right  to  claim  interest 

Plaintiff's  declaration  consists  of  two  counts. 

In  the  first  he  claims  interest  from  August  i,  1874,  at  the 
rate  of  three  and  sixty-five  hundredths  per  cent  per  annum, 
on  the  ground  that  he  was  entitled  thereto  under  the  pro- 
visions of  an  act  approved  June  16,  1880,  entitled  ^An  act 
to  provide  for  the  settlement  of  all  outstanding  claims  against 
the  District  of  Columbia,  and  conferring  jurisdiction  on  the 
Court  of  Gaims  to  hear  the  same  and  for  other  purposes." 

This  act,  after  defining  classes  of  claims  which  might  be 
prosecuted  thereunder,  directed  the  Secretary  of  the  Treasury 
to  discharge  such  as  might  be  established,  in  bonds  of  the 
District  of  Coltunbia,  dated  August  i,  1874,  and  bearing 
interest,  for  which  coupons  were  attached,  at  the  rate  of  3.65 
per  cent  per  annum.  As  these  bonds  soon  commanded  a 
premium,  a  supplemental  act  was  passed  March  3,  1881,  per- 
mitting the  Secretary,  instead  of  delivering  the  bonds  to  ttie 
successful  claimants,  to  sell  them  and  pay  the  cash. 

Plaintiff,  although  his  claim  could  not  have  been  allowed 
under  this  statute,  contends  that  he  is  entitled  to  interest  as 
provided  therein  upon  demands  of  the  same  general  character 
as  his,  on  the  ground  as  claimed,  that  this  act  is  made  appli- 
cable to  his  case  by  the  terms  of  the  special  act  for  his  relief. 

The  second  count  is  only  to  be  considered  in  the  event 
that  the  first  shall  be  held  bad,  and  sets  up  a  demand  for 
interest  at  the  rate  of  six  per  cent  per  annum  from  the  time 
of  the  adjudication  in  his  favor  to  the  date  upon  which  he 
received  the  principal. 

Defendant  urged  a  demurrer  to  each  count  of  the  declara- 
tion, which  was  sustained;  whereupon  the  plaintiff  by  regu- 
lar proceeding  took  the  case  before  the  General  Term  of  the 
Supreme  Court  of  the  District,  from  which  it  has  been  regu- 
larly transferred  to  this  court 

Mr,  George  A.  King  and  Mr,  Franklin  H.  Mackey  for 
plaintiff  in  error : 
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Prior  to  the  act  of  Congress  approved  June  16,  1880,  the 
Court  of  Claims  had  no  jurisdiction  of  suits  against  the  Dis- 
trict of  Columbia,  and  that  is  the  only  general  statute  which 
has  ever  conferred  such  jurisdiction.  Strackam  v.  District 
of  Columbia,  20  C.  Cls.,  484.  To  that  act,  therefore,  we 
must  look  for  provisions  regulating  the  mode  of  bringing, 
maintaining,  trying,  and  obtaining  pa3rment  of  judgments  in 
all  suits  against  the  District  of  Columbia  in  the  Court  of 
Qaims. 

I.  In  TiUson  v.  Umted  States,  100  U.  S.,  43,  it  was  held 
that  where  a  claim  was  referred  by  special  enactment  to  the 
Court  of  Qaims,  interest  is  not  allowable  for  the  reason  that 
the  statutes  regulating  the  practice  of  the  Court  in  suits 
against  the  United  States  under  its  general  jurisdiction  did 
not  permit  the  recovery  of  interest.  The  converse  of  the 
principle  can  certainly  be  invoked  in  favor  of  the  present 
plaintiff.  Here  the  general  statute  in  regard  to  suits  against 
the  District  of  Columbia  in  the  Court  of  Claims  does  permit 
the  recovery  of  interest,  and  hence  it  is  payable  in  the  present 
case.  The  silence  of  the  judgment  as  to  interest  in  no  man- 
ner affects  the  question.  The  form  is  the  only  one  in  which 
judgment  can  properly  be  entered.  Perkins  v.  Fourtdquet, 
14  How.,  331.  It  5s  suggested  as  a  point  of  law  to  be  argued 
on  this  demurrer  that  there  can  be  no  legal  liability  for  in- 
terest after  the  payment  of  the  principal,  and  that  the  action 
to  recover  interest  cannot  be  maintained  after  the  payment  of 
the  principal  debt  or  demand,  also  that  interest  does  not  con- 
stitute a  debt  capable  of  a  distinct  claim,  and  that  the  accept- 
ance of  $3729.80  in  satisfaction  of  the  principal  sum  satisfied 
the  entire  claim,  and  is  a  bar  to  the  recovery  of  interest 
But  the  authorities  do  not  bear  out  this  proposition.  See 
American  Bible  Society  ^y^  Wells,  68  Me.,  572,  citing  Sedg- 
wick on  Damages,  5th  ed.,'  445  (8th  ed.  §  338,  vol.  i);  Rob- 
Inns  w.  Cheek,  32  Ind.,  328;  Fake  v.  Eddy,  15  Wend.,  76; 
Stone  v.  Bennett,  8  Mo.,  41 ;  King  v.  Phillips,  95  N.  C,  245  ; 
Edgerton  v.  Aspinwall,  3  Conn.,  445. 

In  the  case  of  a  judgment  of  the  Court  of  Qaims  against 
the  United  States,  wherever  interest  is  allowable,  the  pay- 
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ment  of  the  principal  sum  will  not  discharge  it.  Hobbs  v. 
Umted  States,  19  C.  Cls.,  220,  228,  229.  The  failure  to 
appropriate  a  sufficient  sum,  without  any  words  indicating 
expressly  or  by  clear  implication  an  intention  to  make  the 
sum  appropriated  receivable  for  all  demands,  constituted  no 
discharge  of  an  existing  legal  liability.  United  States  v. 
Langstofiy  1 18  U.  S.,  389.     See  also  Amis  v.  Smith,  16  Pet, 

303. 

2.  The  judgment  of  the  Court  of  Claims  was  within  the 
terms  of  the  general  rule  as  to  interest  on  all  judgments  laid 
down  in  sections  713  and  829  of  the  Revised  Statutes  relating 
to  the  District  of  Columbia,  as  above  cited.  Interest  would 
then  be  at  six  per  cent  as  provided  by  those  acts.  The  Dis- 
trict of  Columbia  enjoys  no  exemption  from  statutes  of  this 
character,  as  was  decided  in  Metropolitan  Railroad  Co,  v. 
District  of  Columbia,  132  U.  S.,  i. 

Woodbury  v.  District  of  Columbia,  19  D.  C,  157,  holds 
that  interest  is  allowable  on  all  judgments,  including  those 
against  the  District,  imder  Revised  Statutes  of  the  District 
of  Columbia,  Sec.  713.  Judgments  rendered  against  the  Dis- 
trict of  Columbia  bear  interest  at  six  per  cent  from  their 
rendition,  whether  rendered  by  this  court,  or  by  any  other 
which  happens  to  have  jurisdiction  of  the  case.  Sneed  v. 
Wister,  8  Wheat.,  690.  The  action  of  debt  on  judgment  is 
a  familiar  one,  and  has  been  held  to  be  applicable  to  unpaid 
judgments  of  the  Court  of  Claims  equally  with  those  d  all 
other  courts.  United  States  v.  O'Grady,  22  Wall..  641  ; 
Brown  v.  United  States,  6  C.  Cls.,  171. 

Mr.  S.  T,  Thomas  for  the  District  of  Columbia : 

I.  Interest  follows  the  principal  sum  as  an  incident  and 
cannot  be  separated  from  it  and  recovered  after  the  principal 
has  passed  into  judgment  The  adjudication  of  the  Court  of 
Qaims  is  final  and  conclusive  on  the  matter  sought  to  be 
litigated  here.  The  subject-matter  of  this  action  was  acces- 
sory to  Bowen's  suit  in  the  Court  of  Claims.  It  was  a  mat- 
ter the  parties  might  have  litigated  and  fcad  determined  there. 
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and  it  is  conclusively  presumed  to  have  been  determined 
there.  The  payment  of  the  principal  sum  awarded  to  the 
plaintiff's  intestate  satisfied  the  entire  cause  of  action,  and  is 
a  bar  to  the  recovery  of  interest  thereon.  Potomac  Co.  v. 
Umou  Bank,  3  Cr.,  C.  C,  loi ;  Cutler  v.  Mayor,  etc.,  92 
N.  Y.,  166;  TiUotson  v.  Preston,  3  Johns.,  229;  Hamilton  v. 
Van  Rensalear,  43  N.  Y.,  244. 

The  same  doctrine  prevails  in  England.  Dixon  v.  Parkes, 
I  Esp.,  1 10;  Church  v.  Stinger,  2  B.  and  Ad.,  777 ;  Parkes 
V.  Smith,  15  Q.  B.,  297. 

2.  Sections  713  and  829  of  the  Revised  Statutes  of  the  U. 
S^  relating  to  the  District,  apply  to  judgments  and  decrees  of 
the  Supreme  Court  of  the  District  of  Columbia,  as  an  inci- 
dent of  such  judgments  and  decrees.  Those  sections  have 
nothing  to  do  with  interest  on  judgments  of  the  Court  of 
Claims. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

We  are  clearly  of  the  opinion  that  the  court  did  not  err 
in  sustaining  the  demurrer  to  the  first  count  While  it  is 
true  that  the  claim  of  Bowen  is  of  a  character  akin  to  those 
provided  for  in  the  act  of  June  16,  1880,  still  we  find  nothing 
in  the  special  act  for  his  relief  that  brings  his  case  within  its 
provisions.  Had  this  been  the  intention  of  Congress  it 
would  doubtless  have  been  expressed.  Tillson  v.  U,  S,,  100 
U.  S.,  43.  The  words  of  the  relief  act  referring  the  case  to 
the  Court  of  Qaims  for  adjudication  "  according  to  law  and 
the  practice  of  said  court,''  instead  of  referring  to  the  act  of 
June  16,  1880,  seems  to  us  rather  to  refer  to  the  act  creating 
the  Court  of  Claims  itself  and  regulating  the  practice  therein. 

This  construction  would  bring  the  claim  under  the  rule 
prescribed  in  Sec.  1091  Revised  Statutes,  that  "  No  interest 
shall  be  allowed  on  any  claim  up  to  the  time  of  rendition  of 
judgment  thereon  by  the  Court  of  Qaims  unless  upon  a  con- 
tract expressly  stipulating  for  the  pajonent  of  interest'' 

Again,  this  claim  had  no  standing  in  any  court  whatever 
until  by  act  of  Congress  it  was  recreated  and  specially  re- 
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ferred  to  the  Court  of  Qaims  to  be  adjudicated  by  it  exclu- 
sively. Under  a  famUiar  principle  of  law  the  judgment  of 
that  tribunal  is  conclusive  of  all  points  which  were,  or  ought 
to  have  been,  determined  therein,  and  no  other  court  can  go 
behind  it  to  administer  relief  not  provided  for  thereby. 

The  question  raised  on  the  demurrer  to  the  second  count 
of  the  declaration  is  more  difficult  of  solution.  It  is  con- 
tended that  this  judgment  of  the  Court  of  Qaims  bears 
interest  from  the  date  of  its  rendition  until  paid,  at  six  per 
cent  per  annum,  under  the  provisions  of  Sections  829  and 
713  of  the  Revised  Statutes  relating  to  the  District  of  Co- 
lumbia. Sec  829  is,  by  its  terms^  confined  exclusively  to 
actions  founded  on  contracts  reduced  into  judgments  on  the 
common  law  side  of  the  Supreme  Court  of  the  District,  and 
provides  that  "  interest  at  the  rate  of  six  per  cent  per  annum 
shall  be  awarded  on  the  principal  sum  due  until  the  judgment 
shall  be  satisfied,  and  the  amount  which  is  to  bear  interest, 
and  the  time  from  which  it  is  to  be  paid,  shall  be  ascertained 
by  the  verdict  of  the  jury  sworn  in  the  cause."  As  we  have 
before  said  this  claim  was  not  a  contract  upon  which  suit 
could  have  been  maintained  in  any  court  of  the  District,  and 
the  claim  for  interest  upon  it  has  no  support  in  Sec.  829, 
quoted  above. 

Sec.  713,  which  is  the  first  section  of  an  **Act  to  amend  the 
usury  laws  of  the  District  of  Coliunbia,"  provides:  "That  tiie 
rate  of  interest  upon  judgments  or  decrees  and  upon  the 
loan  or  forbearance  of  any  money,  goods  or  things  in  action, 
shall  continue  to  be  six  dollars  upon  one  hundred  dollars, 
for  one  year,  and  after  that  rate  for  a  greater  or  less  sum,  or 
for  a  longer  or  shorter  time,  except  as  hereinafter  provided." 
This  section  has  been  construed  by  the  Supreme  Court  in 
Washington  and  Georgetown  R.  R.  Co.  v.  Harmon,  147 
U.  S.,  571. 

The  question  in  this  case  was,  whether  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia  in  an  action  of 
tort  bore  interest  from  the  time  of  its  rendition;  it  was  held 
that  it  did  not     In  construing  this  Section  713,  Fuller,  C. 
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J^  delivering  the  opinion  of  the  court,  said:  "This  act  re- 
lated, as  its  title  correctly  stated,  to  the  usury  laws  of  the 
District,  and  the  rate  of  interest  at  six  per  cent  was  to  con- 
tinue, except  as  provided  by  the  subsequent  section,  penalty 
being  denounced  for  contracting  in  writing  for  a  greater  rate 
than  ten,  or  verbally  for  a  greater  rate  than  six  per  cent 
Judgments  and  decrees,  as  well  as  the  loan  or  forbearance  of 
money,  goods  or  things  in  action,  are  referred  to,  but  the  act 
does  not  say  that  they  shall  bear  interest  in  the  future  if  they 
did  not  in  the  past  On  the  contrary,  that  which  had  been 
was  to  continue,  and  the  changes  wrought  by  the  statute  were 
only  in  the  rate  and  the  consequences  of  transgression. 
There  is  nothing  to  indicate  a  legislative  intention  to  declare 
that  all  judgments  and  decrees  should  thereafterwards  bear 
interest  by  virtue  of  the  statute,  or  to  make  any  change  in 
that  respect" 

If,  therefore,  a  judgment  regularly  rendered  in  the  Su- 
preme Court  of  the  District  in  a  common  law  action  of  tort 
cannot  bear  interest,  a  fortiori  it  should  not  be  permitted  to 
run  upon  the  judgment  of  the  Court  of  Qaims  in  this  case. 

The  Court  of  Qaims  is  a  special  tribunal  created  for  the 
purpose  of  investigating  and  adjudicating  such  claims  as 
Congress  may  have  referred  to  it  by  the  general  law  of  its 
creation,  or  by  special  act  from  time  to  time,  and  which  could 
not  be  maintained  in  any  of  the  courts  provided  for  in  our 
judiciary  system. 

It  might  then  well  be  held,  that  the  judgments  referred  to 
in  Section  713,  are  limited  to  the  judgments  and  decree  of 
courts  of  general  jurisdiction,  proceeding  under  the  ordinary 
rules  of  law  and  equity.  In  consequence  of  these  views,  we 
must  hold  that  the  assignment  of  error  to  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  second  count,  is  not 
well  taken;  and  that  the  judgment  of  the  court  below  must 
be  in  all  things 

Affirmed, 


Digitized  by 


Google 


28  1   Court  of  Appeals  Dist.  of  Col. 


In  re  KSTATE  OF  McKNIGHT. 


Statutory  Construction  ;  Administration  ;  Orphans*  Court. 

In  that  provision  of  the  Testamentary  Act  of  Maryland  of  1798,  in 
force  in  this  District,  providing  that  if  an  administrator  fails  to 
give  counter-security  to  his  surety  when  required  to  do  so,  the 
court  may  order  the  ^*  property  "  remaining  in  his  hands  to  be 
delivered  up  to  the  surety,  the  expression  property  includes 
money. 

No.  5.     Submitted  June  6,  1893. —Decided  September  5,  1893. 

Hearing  on  appeal  from  an  order  of  the  Supreme  Court 
of  the  District  of  Columbia,  held  for  Orphans'  Court  busi- 
ness.    Affirmed, 

Statement  of  the  case  by  Mr.  Justice  Morris: 

This  case  comes  up  on  appeal  from  an  order  of  the  special 
term  of  the  Supreme  Court  of  the  District  of  Columbia,  held 
for  Orphans'  Court  business,  whereby  an  administrator  was 
required,  on  the  petition  of  his  surety,  to  bring  into  court 
certain  money  of  the  estate  of  his  decedent  found  to  be  in  his 
hands. 

It  appears  from  the  record  that  on  November  12,  i886> 
one  Vincent  L.  Ourdan  was  appointed  administrator  with 
the  will  annexed  of  Mary  A.  McKnight,  and  gave  bond  for 
the  faithful  performance  of  his  duty  as  such,  with  Emma  J. 
McKnight  and  another,  as  sureties.  On  December  17,  1886, 
the  surety,  Emma  J.  McKnight,  for  reasons  deemed  satis- 
factory by  her  and  apparently  foimd  to  be  satisfactory  by  the 
court,  jfiled  her  petition  under  the  Testamentary  Act  of 
Maryland,  of  1798,  in  force  in  the  District  of  Columbia  (Act 
of  1798,  Chap.  1 01,  Subch.  14,  Sec.  11)  asking  to  be  re- 
leased from  her  suretyship,  or  that  the  administrator  be  re- 
quired to  give  counter  security.  On  April  i,  1887,  the 
court  required  the  administrator  to  give  the  counter  security 
demanded;  and  on  the  administrator's  failure  so  to  do,  an 
order  was  made,  on  April  22,  1887,  requiring  him  to  deliver 
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to  the  surety  the  property  remaining  in  his  hands  as  admin- 
istratory  to  be  by  her  administered  according  to  law.  This 
order  also,  the  administrator  failed  to  obey. 

After  various  other  proceedings  not  necessary  to  be  here 
enumerated,  including  among  them  a  reference  to  the 
auditor  and  a  report  by  him  unfavorable  to  the  administra- 
tor, the  court,  on  August  i,  1888,  made  an  order,  requiring 
the  administrator  to  deposit  with  the  register  of  the  court, 
the  smn  of  $293.79,  found  to  be  in  his  hands,  of  the  property 
of  the  deceased  and  the  sum  of  $42.75,  for  costs  of  court. 
From  this  order  the  administrator  prosecutes  the  present 
appeal. 

Mr.  A,  A.  Birruy  and  Mr,  T.  IV.  Bimey  for  the  appellant : 

The  statutes  nowhere  confer  jurisdiction  upon  the  Or- 
phans' Court  to  pass  orders  such  as  that  appealed  from.  It 
is  expressly  enacted  that  **  The  said  Orphans'  Court  shall  not 
under  any  pretext  of  incidental  power  or  constructive  au- 
thority exercise  any  jurisdiction  whatever  not  expressly  given 
by  this  act  or  some  other  law."  Kilty's  Stat,  Act  1798, 
Ch.  1 01,  Subch.  15.  This  prohibition  has  always  been  re- 
spected in  Maryland.  Tawnshend,  Admr.,  v.  Brooke,  9 
Gill,  90;  Connor  v.  OgU,  4  Md.  Ch.  425,  451,  452;  State, 
use^  etCy  V.  Warren,  28  Md.,  at  355 ;  Bowie  v.  Ghiselin,  30 
Md.,  553;  Norment  v.  Brydon,  44  Id.  The  very  point  in 
question  was  decided  in  Maryland  in  1843,  ^^^  ^^  was  held 
that  the  Act  of  1798^  Ch.  loi,  conferred  jurisdiction  to 
coerce  the  delivery  of  property,  or  payment  of  money  by  the 
representative  of  an  administrator  to  an  administrator  d.  b. 
«.,  only  in  case  the  property  or  money  belonged  specifically 
to  the  deceased  while  aUve.  Gardner  et  a/.,  Ex'rs  v. 
Simmes,  I  Gill,  425.  The  Supreme  Court  has  held  to  the 
same  effect.  U,  5.,  use,  etc,,  v.  Walker,  109  U.  S.,  258. 
So  while  the  court  might  lawfully  order,  as  it  did,  that  prop- 
erty of  the  decedent  remaining  in  the  administrator's  hands 
should  be  delivered  by  him  to  his  surety,  it  had  no  ri^^t  to 
order  him  to  bring  in  money  which  had  come  to  him  from 
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sales  of  such  property.  Such  property  was  fully  adminis- 
tered, and  as  to  its  proceeds  the  administrator  was  a  mere 
debtor  to  the  estate.  109  U.  S.,  258,  U,  5.,  use^  etc,,  v. 
Walker.  The  right  to  order  administrators  to  bring  money 
into  court  was  first  granted  in  Maryland  by  the  Act  of  1831, 
Ch.  315.  Mayer's  Dig.,  page  682;  Test.  Law  of  MA,  page 
23;  Bowie  V.  GkiseUn,  y>  Md.,  553. 

Mr,  Henry  E.  Davis  for  the  appellees : 

The  contention  that  the  money  in  dispute  was  adminis- 
tered assets  has  no  place  in  the  case.  The  question  of  order- 
ing the  delivery  over  of  administered  assets  can  arise  only  in 
the  case  of  an  administrator  de  bonis  non.  But  such  is  not 
this  case;  it  is  a  case  of  counter  security  ordered  without  the 
removal  of  the  administrator.  The  very  section  of  the  law 
invoked  as  the  foundation  for  the  proceedings  herein,  pro- 
vides in  terms  for  the  continuance  in  his  trust  of  the  admin- 
istrator, and  no  order  in  the  case  purports  to  have  removed 
him.  The  law  has  been  changed  in  Maryland  since  the 
assumption  by  Congress  of  authority  over  the  District  of 
Columbia.  It  was  provided  by  the  act  of  1829,  c  216,  sec. 
I,  that  on  the  failure  of  the  administrator  to  give  counter 
security,  not  that  he  should  deliver  the  property  of  the  dece- 
dent in  his  hands  to  the  complaining  surety,  but,  that  his 
letters  should  be  revoked;  and  even  then  that  he  should  pay 
over  to  the  new  administrator  everything,  including  money 
due  by  him  as  administrator.  Hink.,  Test  Law,  sec.  655. 
Nor  is  the  case  in  anywise  affected  by  sees.  974-978,  R.  S. 
D.  C.  Those  sections  relate  exclusively  to  cases  in  which  the 
court  may  require,  not  counter  security  to  a  surety,  but,  addi- 
tional security  for  the  administration;  in  default  of  giving 
which  the  administrator  may  be  removed  and  an  adminis- 
trator d.  b,  n,  appointed  ;  to  whom,  as  the  law  says  in  terms, 
only  "  unadministered "  assets  are  to  be  delivered  over. 
Sec.  976. 

The  contention  of  the  appellant  that  the  administrator  can- 
not be  required  to  deliver  over  money,  the  proceeds  of  prop- 
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erty  of  the  decedent,  amotmts  to  this:  An  administrator  hav- 
ing in  his  hands  property  of  his  decedent  may  convert  it  into 
money.  After  such  conversion  the  surety  may  conceive 
himself  in  danger  and  demand  counter  security.  The  court 
may  order  such  counter  security,  failing  the  giving  of  which 
the  court  may  order  unadministered  assets  only  (which  would 
not  include  such  money),  to  be  delivered  over. 

This  would  leave  the  administrator  in  control  of  the 
money.  And  what  would  be  the  surety's  remedy?  At  the 
most,  to  recover  from  himself  one-half  of  the  wasted  assets. 
The  law  will  work  out  no  such  absurdity. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

The  question  raised  by  the  appeal  is,  whether  the  special 
term  of  the  Supreme  Court  of  the  District  of  Columbia,  held 
for  orphans'  court  business,  has  jtuisdiction  to  order  an  ad- 
ministrator to  bring  into  court,  or  to  pay  over  to  a  surety, 
money  realized  by  him  from  the  sale  of  property  of  the  dece- 
dent and  now  in  his  hands  as  assets  of  the  estate  of  said  dece- 
dent The  question  of  the  ultimate  disposition  of  the  fund 
is  not  before  us. 

The  Testamentary  Act  of  1798,  Subch.  14,  Section  11,  pro- 
vides that,  if  upon  the  petition  of  a  surety,  an  administrator 
fails  to  give  counter  seciuity,  when  required  so  to  do,  the 
court  may  order  the  property  remaining  in  the  hands  of  such 
administrator,  to  be  delivered  up  to  such  surety,  and  may 
enforce  its  order  by  appropriate  process.  The  contention 
of  the  administrator  here  is,  that,  while  the  court  may  order 
property,  other  than  money,  the  proceeds  of  sale  of  specific 
property,  to  be  so  delivered  up,  it  is  without  jurisdiction  to 
order  the  delivery  to  a  surety,  or  into  the  registry  of  the 
court  for  the  bendSt  of  the  surety,  of  money  which  is  the  pro- 
ceeds of  sale  of  property.  And  it  is  argued  on  his  behalf 
that  money  so  in  his  hands  is  technically  administered;  and 
that  he  cannot  be  required  to  pay  it  over,  if  he  refuses  so  to 
do,  except  through  the  processes  of  an  ordinary  suit  at  law 
at  the  instance  of  creditors  or  distributees  or  legatees  claim- 
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ing  to  be  entitled  to  it  It  is  claimed  that  there  is  a  distinc- 
tion in  this  connection  between  money  and  property;  that, 
while  the  court  may  order  property  not  converted  into 
money,  and  therefore  remaining  wiadministered,  to  be  de- 
livered up  to  a  surety,  it  may  not  order  money  to  be  so  de- 
Hvered,  which  is  the  proceeds  of  sale  of  property;  that  the 
jurisdiction  of  the  orphans*  court  is  not  to  be  presumed  to 
extend  to  such  control  of  money,  which  is  administered 
assets,  in  view  of  the  express  prohibition  of  the  Testamentary 
Act  (Ch.  loi,  Subch.  15)  against  the  exercise  of  any  au- 
thority by  that  court  "  under  the  pretext  of  incidental  power 
or  constructive  authority";  and  tiiat  this  very  question  has 
already  been  adjudicated  both  by  the  courts  of  Maryland  and 
the  Supreme  Court  of  the  United  States. 

In  the  case  of  United  States  v.  Walker,  use  of  Wilson,  109 
r.  S.,  258,  the  Supreme  Court  of  the  United  States,  by  Mr. 
Justice  Woods,  said: 

''An  administrator  de  bonis  non  derives  his  title  from  the 
deceased,  and  not  from  the  former  executor  or  administrator. 
To  him  is  committed  only  the  administration  of  the  goods, 
chattels  and  credits  of  the  deceased  which  have  not  been  ad- 
ministered. He  is  entitled  to  all  the  goods  and  personal 
estate  which  remain  in  specie.  Money  recovered  by  the 
former  executor  or  administrator,  in  his  character  as  such, 
and  kept  by  itself  will  be  so  regarded;  but,  if  mixed  with  the 
administrator's  own  money,  it  is  considered  as  connected,  or 
as,  technically  speaking,  administered.  .  .  .  The  goods, 
chattels,  personal  estate  and  property  of  the  deceased  are 
such  only  as  remain  unchanged  and  in  specie.  When  a  debt 
due  to  the  deceased  is  collected  or  a  chattel  of  his  estate  is 
sold,  the  money  received  becomes  the  property  of  the  ad- 
ministrator, and  he  is  accountable  therefor  to  those  bene- 
ficially interested  in  the  estate,  and  under  the  acts  referred  to 
the  removed  executor  or  administrator  was  not  bound  to 
turn  it  over  to  his  successors.  .  .  .  When  assets  have  been 
turned  into  money  by  an  executor  or  administrator  and  the 
money  mingled  with  his  own,  the  assets  have  ceased  to 
exist  as  assets  or  estate  of  the  deceased." 
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This  is  the  adjudication  by  the  Supreme  Court  of  the 
United  States  relied  on  by  the  appellant.  To  the  same  effect 
precisely,  and  of  the  same  character,  was  the  case  of  Gardner 
V.  Simmes^  i  Gill,  425,  in  which  the  Court  of  Appeals  of  the 
State  of  Maryland  held  precisely  the  same  doctrine. 

But  it  must  be  remembered  that  both  of  these  cases  were 
suits  by  an  administrator  de  bonis  non  against  a  previously 
removed  executor  or  administrator,  or  the  representatives  of 
a  deceased  executor  or  administrator;  and  both  were  based 
upon  the  provisions  of  the  Testamentary  Act  of  1798,  Chap, 
loi,  Subch.  14,  Sec.  2,  whereby  it  is  specifically  provided  that 
the  authority  of  an  administrator  de  bonis  non  "  shall  be  to 
administer  all  things  herein  described  as  assets,  *  not  con- 
verted into  money,  and  not  distributed  or  delivered,  or  re- 
tained by  the  former  executor  or  administrator,  under  the 
court's  direction."  In  other'^words,  the  administrator  dc 
bonis  non  takes  up  the  administration  simply  where  his  pre- 
decessor stopped;  and  it  is  not  his  province  either  to  seek  to 
undo  the  acts  of  his  predecessor,  or  to  call  him  to  account 
for  them.  There  is  no  privity  whatever  between  him  and  his 
predecessor.  He  can  neither  maintain  a  suit  against  his 
predecessor  for  what  the  predecessor  has  done  in  the  course 
of  administration;  nor  has  the  orphans'  court  any  jurisdiction 
to  aid  him  by  order  to  reach  money  realized  by  his  prede- 
cessor. 

But  this  is  not  the  case  we  have  before  us  now.  There  is 
a  very  marked  difference  between  the  provisions  of  Section 
2  of  the  Testamentary  Act  of  1798,  in  relation  to  the  mutual 
rights  and  duties  of  consecutive  administrators  as  between 
themselves,  and  the  provisions  of  Section  1 1  relative  to  con- 
troversies between  administrators  and  their  sureties.  The 
property  which  an  administrator  de  bonis  nofi  is  to  admin- 
ister is  distinctly  and  specifically  limited  to  such  property  as 
has  not  been  converted  into  money.  There  is  no  such  limi- 
tation in  Section  11  in  regard  to  the  property  which  an  ad- 
ministrator may  be  required  to  bring  into  court  at  the  suit  of 
a  surety.     ^  The  property  remaining  in  his  hands,''  meaning, 
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of  course,  all  the  property  of  every  kind  and  character  re- 
maining in  his  hands,  may  be  required  to  be  turned  over. 
And  the  expression  property  undoubtedly  includes  money, 
unless  there  is  special  reason  to  the  contrary,  either  in  the 
nature  of  things,  or  in  the  express  provisions  of  the  statute 
itself.  It  is  no  enlargement  of  the  jurisdiction  of  the 
orphans*  court  to  construe  the  word  property  as  including 
money ;  it  would  be  a  plain*  detraction  from  its  conceded 
authority  to  construe  the  word  as  excluding  money,  unless 
the  context,  or  some  express  provision  of  the  statute,  or 
some  necessary  implication  of  law,  or  some  antagonistic 
course  of  judicial  construction  requires  us  so  to  hold. 

There  is  nothing  in  the  statute  itself  that  requires  such  an 
exclusion,  but  rather  the  contrary.  Comparison  of  sections 
2  and  II  leads  to  the  concliision  that  the  latter  section  is  to 
be  taken  in  its  most  unrestricted  sense.  There  is  nothing  in 
the  general  testamentary  law  that  so  restricts  the  meaning  of 
the  word  property.  In  the  case  of  the  United  States  v. 
Walker,  supra,  there  are,  it  is  true,  some  strong  general 
expressions  that,  if  taken  by  themselves,  might  seem  to  sus- 
tain the  contention  of  the  appellant.  It  is  said  there  that 
"when  a  chattel  is  sold,  the  money  received  becomes  the 
property  of  the  administrator";  and  that  "when  assets  have 
been  turned  into  money,  the  assets  have  ceased  to  exist  as 
assets  of  the  estate  of  the  deceased.'^  Assuredly,  these  state- 
ments are  to  be  received  only  in  connection  with  the  subject 
matter  under  discussion.  They  were  plainly  not  intended  to 
be  taken  as  correct  statements  of  the  law  apart  from  that 
subject  matter  and  unrestricted  by  it. 

But  even  if  the  general  expressions  contained  in  the 
opinion  of  the  court  in  that  decision  were  applicable  to  the 
present  case — ^and  we  distinctly  hold  that  they  are  not — 
they  are  sufficiently  qualified  by  other  expressions  to  make 
them  accordant  with  the  views  which  we  here  entmciate.  It 
is  distinctly  stated,  for  example — ^and  it  could  not  well  have 
been  stated  otherwise — ^that  although  assets  converted  into 
money  become  the  property  of  the  administrator,  he  is  ac- 
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countable  for  them  to  those  beneficially  interested.  In  one 
sense,  no  one  is  more  beneficially  interested  in  an  estate  than 
the  surety  upon  the  administrator's  bond;  for  he  may  become 
liable  for  all  the  debts  of  the  estate  and  subrogated  to  all  the 
rights  of  the  creditors.  And  he  has  no  means  to  protect 
himself  against  the  reckless  proceedings  or  the  dishonest  acts 
of  an  administrator,  except  by  the  method  resorted  to  in  this 
case,  and  authorized  by  Hit  nth  section  of  subchapter  14  of 
the  act  of  1798.  To  say  that  at  a  certain  stage  of  the  ad- 
ministration, when  the  assets  have  been  converted  into 
money,  or  so  far  as  they  have  been  converted  into  money, 
the  surety  shall  not  have  the  benefit  of  this  act,  would  be,  in 
our  opinion,  a  nullification  of  a  wise  and  beneficial  statute  to 
which  we  are  not  prepared  to  accede. 

We  think  the  special  term  of  the  Supreme  Court  of  the 
District  of  Columbia  did  have  jurisdiction  in  the  case  to 
make  the  order  which  it  made;  and  we  affirm  that  order, 
with  costs;  and  remand  the  cause  to  that  term  to  carry  the 
order  into  effect,  and  for  further  proceedings  according  to 
law. 

Affirmed. 
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LEFLER  V.  FORSBERG. 


Mechanics'  Liens  ;  Notices  of  Lien  ;  Bills  in  Equity,  necessary 
Parties  to. 

1 .  One  of  the  main  objects  of  the  Mechanics*  Lien  Law,  is  to  furnish 

all  interested  in  property  subject  to  a  lien,  record  notice  of  the 
extent  of  the  claim  and  the  intention  to  enforce  a  specific  lien 
therefor  ;  and  a  notice  of  lien  made  out  against  the  person  who 
was  owner  of  the  property  at  the  time  the  right  to  assert  the 
claim  accrued,  is  a  substantial  compliance  with  the  provisions  of 
the  law  in  this  respect. 

2.  An  electric   passenger  elevator   is  both   an   engine  and  a  machine^ 

within  the  meaning  of  that  provision  of  the  Mechanics'  Lien 
Law,  subjecting  a  building  to  a  lien  "for  any  engine,  machin- 
ery," &c.,  placed  in  such  building. 

3.  S.,  the  owner  of  a  building,  contracted  with  F.  &  M.  to  place  therein 

a  passenger  elevator.  Subsequently,  S.  sold  the  property  to  L.,  and 
the  elevator  remaining  unpaid  for,  F.  &  S.  filed  a  notice  of  their 
intention  to  assert  a  lien  against  the  property.  L.  thereupon 
filed  an  undertaking,  as  provided  by  the  Mechanics*  Lien  Law, 
for  the  release  of  the  property  from  the  lien  claimed,  with  him- 
self as  principal  and  three  others  as  sureties.  A  bill  was  filed  by 
F.  &  M.  against  L.  and  the  sureties  to  enforce  the  lien,  praying  for 
a  personal  decree  against  the  defendants.  Error  being  assigned 
that  S.  was  a  necessary  party  to  the  bill.  Held:  That  S.  was  not 
a  necessary  party,  no  process  or  decree  against  him  being 
prayed  for,  and  it  not  being  shown  that  he  was  bound  by 
covenant  in  his  deed  against  incumbrances,  or  that  he  was  in 
any  way  interested  in  the  property. 

No.  34.     Submitted  May  26,  1893. — Decided  September  5,  1893. 

Hearing  on  appeal  from  a  decree  of  the  Supreme  Court 
of  the  District  of  Columbia,  holding  an  equity  term,  dismiss- 
ing a  bill  filed  to  enforce  a  mechanics'  lien.     Affirmed. 

Statement  of  the  case  by  the  Chief  Justice  : 

In  this  case  the  bill  was  filed  by  the  complainants  Fors- 
berg  and  Murray  under  the  act  of  Congress,  approved  July 
2d,  1884  (23  Stats.,  64),  to  enforce  a  mechanic's  lien.  The 
title  of  the  act  is  **An  act  to  amend  Chap.  20  of  the  Revised 
Statutes   relating  to  the  District  of   Columbia,   concerning 
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mechanics'  liens.''  But  inasmuch  as  the  entire  ground  cov- 
ered by  the  chapter  of  the  Revised  Statutes  referred  to,  is 
covered  by  the  subsequent  statute  of  1884,  the  former  statu- 
tory provisions  are,  to  a  large  extent,  if  not  entirely,  super- 
seded and  repealed  by  this  later  act  of  Congress  of  1884^  Ch. 

143. 

The  contract  set  up  in  the  bill  is  all^^d  to  have  been  made 
by  the  plaintiff  with  one  Jesse  Shreeve,  by  or  through  his 
duly  authorized  agent,  H.  B.  Moulton,  for  the  construction 
of  an  electric  passenger  elevator  in  a  certain  building  in  the 
city  of  Washington,  then  owned  by  the  said  Jesse  Shreeve. 
Subsequent  to  the  date  of  the  contract,  Shreeve  disposed  of 
his  interest  in  the  property,  and  the  defendant  Christopher 
C.  Lefler  became  the  owner  thereof;  and  as  such  owner  he 
joined  with  Shreeve  in  an  agreement  with  the  plaintiffs  to 
extend  the  time  for  the  completion  of  the  work  from  Sept 
3d  to  Oct  24th,  1890;  and  after  the  work  was  completed  and 
accepted,  and  after  the  notice  of  the  lien  iiled,  under  the 
statute,  to  wit,  on  the  19th  of  January,  1891,  Lefler,  as  owner 
and  principal,  filed  in  the  clerk's  office,  an  undertaking  in  the 
usual  form,  as  provided  by  the  statute,  section  11,  for  the 
release  of  the  property  from  the  lien  claimed;  in  which  under- 
taking the  defendants,  Samuel  Ross,  H.  B.  Moulton  and 
George  I.  Bond,  were  sureties.  The  undertaking  was  duly 
approved  by  the  court,  and  it  was  filed  before  the  present 
suit  was  instituted.  All  the  parties  in  interest,  including  the 
sureties  in  the  undertaking,  were  parties  to  the  suit  Shreeve 
was  not  made  such  party,  and  no  decree  was  sought  against 
him. 

The  bill  prayed,  ist,  that  a  lien  be  declared  as  against  the 
property  for  the  amount  due;  2d,  that  a  personal  decree  be 
rendered  against  the  defendants,  Lefler,  Ross,  Moulton  and 
Bond,  the  parties  bound  by  the  undertaking,  for  the  amount 
du^  with  interest  and  costs;  3d,  that  the  property  be  sold 
for  the  satisfaction  of  the  lien  claim;  and,  4th,  that  the  plain- 
tiffs should  have  such  further  and  other  relief  as  the  case 
niig^t  require. 
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The  defendants  answered  and  set  up  various  defenses — 
among  others,  that  the  plaintiffs  were  not  entitled  to  a  lien; 
that  the  notice  of  claim  was  not  sufficient  under  the  statute; 
and  that  Shreeve  was  a  necessary  party,  and  had  been 
omitted. 

Proof  was  taken,  and  the  plaintiffs  claim  appears  to  have 
been  fully  established.  The  court  below,  on  Dec.  12,  1891, 
passed  a  decree  in  personam  against  Lefler,  Ross,  Moulton 
and  Bond,  principal  and  sureties  in  the  undertaking,  for  the 
amount  claimed  by  the  plaintiffs,  with  interest  from  Oct 
24th,  1890,  and  costs  of  suit.  It  is  from  that  decree  that  this 
appeal  was  taken. 

Mr.  Andrew  B.  Duvall  for  the  appellants : 

I.  The  notice  of  intention  to  hold  mechanic's  lien  was  filed 
against  Lefler  alone,  "  for  labor  upon  and  materials  (electric 
passenger  elevator)  furnished  for  the  construction  of  said 
building  under  and  by  virtue  of  a  contract  with  Jesse 
Shreeve,  the  former  owner  of  said  described  premises." 
The  notice  should  have  been  against  Shreeve  alone;  or 
against  both  Shreeve  and  Lefler.  It  must  show  that  the 
claim  was  within  the  law.  Under  the  statute,  such  articles 
(if  the  subject  of  lien)  are  so  not  because  they  are  "  labor  or 
materials  furnished  for  the  construction"  of  the  building. 
This  notice  does  not  show  that  the  contract  was  with  Jesse 
Shreeve  when  he  was  the  owner  of  the  premises :  non  constat 
but  that  Shreeve,  the  "former  owner,"  was  not  the  owner 
when  he  made  the  contract.  The  statute  gives  the  lien 
against  "  the  lot  or  lots  of  ground  of  the  owner,"  and  against 
the  building  erected  "  by  the  owner,"  and  not  the  "  former 
owner."  The  notice  is  the  main  element  of  jurisdiction; 
strict  compliance  must  be  shown  with  all  the  prerequisites  of 
the  statute,  especially  as  against  bona  fide  purchasers.  No 
averment  can  be  dispensed  with  which  the  statute  makes 
necessary.  Davis  v.  Alvord,  94  U.  S.,  549;  Phillips  Me- 
chanic's Liens,  32,  567;  Kneeland  Mechanic's  Liens,  202. 
A  defective  notice  cannot  be  aided  by  the  complaint.     Ber- 
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thelet  V.  Parker,  43  Wis.,  551.  It  is  incumbent  on  the 
mechanic  or  material  man  to  bring  himself  within  the  statute, 
and  to  show  title  affirmatively  on  tfie  face  of  the  registry, 
and  not  for  his  antagonists  to  show  the  reverse.  Barclay's 
AppecUy  13  Pa^  495.  That  it  subsequently  appeared  in  the 
case  that  Shreeve  was  the  owner  when  he  made  the  contract 
cannot  cure  this  defect  in  the  notice.  Upon  a  compliance 
with  the  law,  and  upon  no  other  condition  is  a  lien  given. 
Hooper  v.  Flood,  54  Cal.,  218,  223 ;  Reindollarv.  Flickinger, 
59  Md.,  473;  Kelly  v.  Laws,  109  Mass.,  395. 

2.  The  statute  does  not  give  a  lien  for  an  "  elevator."  It 
is  neither  "engine''  nor  "machinery'':  and  the  words  "or 
other  thing  placed  in  said  building  or  connected  therewith 
so  as  to  become  a  fixture  "  are  only  ejusdem  generis. 

3.  The  bill  avers  that  said  Shreeve  made  the  contract  with 
complainants  for  the  construction  of  said  elevator,  and  that 
he  was  at  the  time  the  owner  of  the  premises;  that  since  the 
elevator  was  completed  the  defendant  Lefler  became  the 
owner.  The  record  thus  presents  the  case  of  land  liable  to 
be  charged  with  a  secret  lien,  imder  a  statute  which  requires 
that  the  contract  shall  be  made  with  the  owner,  and  that  in  the 
proceedings  to  enforce  such  lien  all  persons  who  are  inter- 
ested in  the  premises  shall  be  made  parties.  An  action  to 
enforce  a  mechanic's  lien  is  not  a  proceeding  in  rem ;  it  must 
be  commenced  against  a  defendant  by  name,  and  can  only 
arise  by  virtue  of  a  contract  with  the  owner  of  the  land  or  his 
agent  Redman  v.  Williamson,  2  Iowa,  487.  Under  a 
lien  statute  which  requires  all  parties  in  interest  to  be  before 
the  court,  the  assignors  of  the  contract  are  proper,  if  not 
necessary  parties.  Pairo  v.  Bethell,  75  Va.,  825.  Shreeve 
should  have  been  a  party  to  the  bill  to  enforce  the  lien. 
Lefler,  the  vendee  of  Shreeve,  was  entitled  to  his  aid.  His 
defense  is  Lefler's  defense.  He  may  be  liable  over  to  Lefler. 
Under  the  circumstances  of  this  case  Shreeve  was  an  indis- 
pensable party.  Robertson  v.  Carson,  19  Wall.,  105.  Some 
of  the  authorities  hold  that  Lefler,  who  was  made  party  de- 
fendant, was  not  a  necessary  party  to  the  suit,  CoUey  v. 
Doughty,  62  Me.,  501  ;  Schaeffle  v.  Lohman,  34  Mo.,  68. 
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Mr.  E,  A.  Newman  and  Mr.  Julius  A.  Maedel  for  the 
appellees. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

The  appellants  have  assigned  three  grounds  of  error  in 
the  decree:  First,  that  the  notice  of  intention  to  claim  the 
lien  did  not  conform  to  the  requirements  of  the  statute;  tliat 
the  claim  should  have  been  made  out  against  the  former 
owner  of  the  property  with  whom  the  contract  was  made; 
and  not  against  the  subsequent  purchaser  thereof,  and  there- 
fore the  recorded  notice  of  the  lien  was  defective.  Second, 
that  the  statute  gives  no  right  to  a  lien  for  the  construction 
of  an  electric  elevator  in  a  building;  and,  Third,  that  Shreeve 
should  have  been  made  a  party  defendant  to  the  suit 

I.  With  respect  to  the  first  alleged  ground  of  error,  we 
think  it  is  clear  that  it  is  not  well  founded.  If  the  claim  for  lien 
had  been  filed  and  notice  given  under  the  law  as  it  existed 
prior  to  the  act  of  Congress  of  the  2d  of  July,  1884,  Ch. 
143,  there  would  have  been  strong  color  for  the  contention 
of  the  appellants.  For,  by  Section  696  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia,  it  was  pro- 
vided that  the  lien  should  cease  at  the  end  of  one  year  after 
the  completion  of  the  building,  etc.,  unless  before  that  time 
an  action  was  commenced  by  the  party  claiming  to  enforce 
such  lien,  "against  the  owner  with  whom  or  with  whose 
agent  the  contract  was  made."  This  provision,  construed 
in  connection  with  the  preceding  Section  693  of  the  Re- 
vised Statutes,  would  seem  to  have  required  that  the  claim 
and  notice  should  have  been  made  and  directed  against  the 
original  owner  with  whom  the  contract  was  made.  But  this 
provision  of  the  Revised  Statutes  is  no  longer  in  force,  and 
it  has  been  superseded  by  quite  a  different  provision  in  the 
act  of  Congress  of  1884.  By  this  latter  act  it  is  provided 
"that  every  building  hereafter  erected  or  repaired  by  the 
owner  or  his  agent  in  the  District  of  Columbia,  &c.,  shall  be 
subject  to  a  lien  in  favor  of  the  contractor,  &c.,  for  the  pay- 
ment for  work  or  materials  contracted  for  or  furnished  for  or 
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about  the  erection,  construction  or  repair  of  such  building, 
and  also  for  any  engine,  machinery,  or  other  thing  placed  in 
such  building  or  connected  therewith  so  as  to  be  a  fixture: 
Provided^  that  the  person  claiming  the  Hen  shall  file  the  notice 
prescribed  in  the  second  section  of  this  act"  And  by  the 
second  section  of  the  act  it  is  provided,  "that  any  person 
wishing  to  avail  himself  of  the  provisions  of  this  act,  &c., 
shall  file  in  the  clerk's  office  during  the  construction,  or 
within  three  months  after  the  completion  of  such  building  or 
repairs,  or  the  placing  therein  or  adjacent  thereto  of  any 
engine,  machinery  or  other  thing  as  aforesaid,  a  notice  of 
his  intention  to  hold  a  lien  upon  the  property  declared  by 
this  act  liable  to  such  Hen  for  the  amount  due  or  to  be- 
come due  to  him,  specifically  setting  forth  the  amount 
claimed/' 

As  will  be  observed,  the  act  of  1884,  Ch.  143,  does  not 
specially  require  the  notice  to  be  filed  or  the  proceeding  taken 
against  the  owner  of  the  premises  who  made  the  contract  for 
the  work  or  materials  supplied;  but  simply  requires  of  the 
claimant  a  notice  of  his  intention  to  hold  a  lien  upon  the 
property  for  the  amount  of  his  claim,  specifically  set  forth. 
The  proceeding  to  fix  and  enforce  the  lien  is  in  its  nature  a 
proceeding  in  rem  ;  and  one  of  the  great  objects  of  the  law 
is  to  furnish  to  all  concerned  and  interested  in  the  property, 
record  notice  of  the  extent  of  the  claim  and  the  intention  to 
enforce  a  specific  lien  therefor.  The  claim  in  this  case  was 
made  out  against  the  party  who  was  owner  of  the  property  at 
the  time* the  rig^t  to  assert  the  claim  accrued;  and  looking 
to  the  object  of  the  law,  this  would  seem  to  be  a  substantial 
compliance  with  its  provisions  in  this  respect 

2.  The  second  ground  of  supposed  error  is  clearly  unten- 
able. An  electric  passenger  elevator,  placed  in  a  building 
for  use,  becomes  a  fixttu-e  of  the  building,  and  would  seem 
to  be  fairly  and  fully  within  the  definition  of  either  an  engine 
or  a  machine.  The  word  engine  is  defined,  according  to 
lexicographers,  as  any  ingenious  or  skillful  contrivance  used 
to  effect  a  purpose,  and  is  often  used  as  synonymous  with  the 
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term  machine.  The  latter  term  is  of  larger  definition,  but 
one  of  the  most  conmionly  accepted  definitions  of  that  term 
is,  any  mechanical  contrivance,  as  the  wooden  horse  with 
which  the  Greeks  entered  Troy;  a  coach;  a  bicycle,  &c.  See 
Webster's  Dict^  Worcester's  Diet  Indeed,  the  definition  of 
the  noun  elevator  is  that  of  a  mechanical  contrivance;  a 
cage  or  platform  and  the  hoisting  machinery  in  a  hotel, 
warehouse,  mine,  &c.,  for  conveying  persons,  goods,  &c.,  to 
or  from  different  floors  or  levels.  An  electric  passenger 
elevator  is  certainly  a  mechanical  contrivance,  and  is  both  an 
engine  and  machine;  and  whether  its  motive  power  be  elec- 
tricity, water  or  steam,  can  make  no  difference  in  the  con- 
templation of  the  statute. 

3.  The  third  and  last  supposed  error  assigned,  we  think, 
is  equally  without  substantia  foundation.  Shreeve  was  not 
a  necessary  party,  and  no  process  or  judgment  was  prayed 
against  him.  It  does  not  appear  that  he  was  at  all  interested 
in  the  premises.  It  is  not  shown  that  he  was  bound  by  cove- 
nant in  his  deed  against  incumbrances,  or  that  he  would  be 
affected  in  any  manner  by  the  judgment  that  was  prayed  for 
by  the  claimant,  and  as  no  judgment  was  sought  against  him, 
it  was  quite  needless  to  make  him  a  party  to  the  suit.  This 
is  clearly  indicated  by  the  provisions  of  the  statute. 

Section  5  of  the  act  of  Congress  of  1884,  Ch.  143,  pro- 
vides that  the  proceedings  to  enforce  the  lien  shall  be  by  bill 
in  equity;  and  that  all  persons  who  are  interested  in  the 
premises,  so  far  as  they  are  known,  shall  be  made  parties 
complainants  or  defendants;  and  if  sale  be  decreed  of  tiie 
premises,  and  the  proceeds  thereof  are  insufficient  to  pay  all 
liens  imder  the  act,  the  balance  of  such  liens  "  shall  stand  as 
a  judgment  against  the  party  who  incurred  the  debt,  if  he 
be  made  or  become  a  party  to  the  suit,  but  not  otherwise^ 
It  is,  however,  provided  by  Section  7,  that  "  no  final  adju- 
dication shall  be  had  until  all  persons  who  shall  become  in- 
terested in  the  building  subject  to  such  lien  under  the  pro- 
visions of  this  act,  shall  have  an  opportunity  to  be  heard  in 
said  suit,  provided  such  interest  was  vested  at  the  time  said 
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suit  was  brought,  or  be  acquired  within  three  months  there- 
after, and  such  person  shall  intervene  in  said  suit  within  said 
term  of  three  months." 

But  in  this  case,  as  we  have  seen,  no  process  or  judgment 
was  prayed  for  as  against  Shreeve,  and  he  did  not  seek  so  to 
intervene  upon  the  ground  of  interest  in  the  premises,  nor 
upon  any  other  ground;  and  there  is  no  interest  apparent 
that  would  make  it  necessary  that  the  claimant  should  make 
him  a  party  to  the  proceeding.  The  judgment  appealed 
from,  however,  is  not  one  in  rem,  but  strictly  in  personam, 
under  Section  1 1  of  the  act  of  1884.  By  that  section  of  the 
act  it  is  provided  ^  that  in  all  proceedings  under  this  act  the 
defendant  may  file  a  written  undertaking,  with  two  or  more 
sureties,  to  be  approved  by  the  court,  to  the  effect  that  he 
and  they  will  pay  the  judgment  that  may  be  recovered,  and 
costs,  which  judgment  shall  be  rendered  against  all  persons 
so  undertaking,  and  thereby  release  his  property  from  the 
Ben  hereby  created''  And  it  is  further  provided,  that  ««if 
such  undertaking  be  approved  before  the  filing  of  the  bill  in 
equity  to  enforce  the  lien,  the  said  sureties  shall  be  made 
parties  thereto;  and  if  after  the  filing  of  said  bill,  said 
sureties,  upon  the  approval  of  said  undertaking,  shall  ipso 
facto  become  parties  thereto;  and,  in  either  case,  the  decree 
of  the  court  shall  run  against  them  as  well  as  the  principal 
in  such  undertaking."  Here,  before  the  filing  of  the  bill, 
Lefler,  as  the  owner  and  principal,  together  with  Ross, 
Moulton  and  Bond  as  sureties,  entered  into  the  undertaking, 
and  they  were  all  made  parties;  and  it  was  against  them,  in 
respect  to  their  personal  undertaking,  that  the  decree  was 
entered.  We  find  no  error  in  that  decree,  and  it  must  there- 
fore be 

Affirmed, 


Digitized  by 


Google 


44  I  Court  of  Appeals  Dist.  of  Col. 


WILLARD,  Administrator, 

V. 

WOOD. 


Equity  Practice  ;  Executors  ;  Mortgages,  Assumption  of  by  Pur- 
chasers OF  Land  ;  Contracts  ;  Statute  of  Limitations  ; 
Principal  and  Surety  ;  Ancillary  Administration  ; 
Assets. 

1.  Where  a  bill  in  equity  against  two  executors  of  an  estate,  is  by  order 

of  complainant,  dismissed  as  against  the  one  who  has  been  the 
active  executor  in  the  administration  of  the  estate,  such  order 
operates  to  dismiss  the  bill  as  against  the  other. 

2.  No  agreement  by  the  grantee  in  a  deed-poll  to  assume  an  existing 

mortgage  on  the  land,  constitutes  in  this  District,  a  specialty  ob- 
ligation or  covenant  on  his  part  ;  but  has  the  effect  of  a  simple 
contract  only. 

3.  The  statutory  period  of  limitation  applicable  to  actions  on  simple 

contracts  in  this  District,  applies  to  an  action  brought  here  upon 
a  contract  which  has  the  efTect  of  a  specialty  in  the  place  where 
made,  but  which  is  a  simple  contract  here. 

4.  If  an  equitable  right  or  title  is  not  sued  upon  during  the  time  within 

which  a  legal  right  or  title  of  the  same  nature  ought  to  be  sued 
upon  to  avoid  the  bar  of  the  statute  of  limitations,  equity  will 
apply  the  statute  by  analogy  and  treat  the  right  or  claim  as 
effectually  barred. 

5.  The  purchaser  of  land  subject  to  a  mortgage,  who  assumes  payment 

thereof  is,  as  between  himself  and  his  vendor,  the  principal  debt- 
or, while  the  liability  of  the  vendor  to  the  mortgagee,  or  his 
assignee,  is  that  of  surety. 

6.  And,  by  the  application  of  a  general  principle  of  equity  that  a  cred- 

itor may  obtain  the  benefit  of  all  collateral  securities  for  the 
payment  of  the  debt,  which  the  surety  for  the  principal  debtor 
may  hold  for  his  indemnity,  the  mortgagee  may  avail  himself  of 
covenants  or  agreements  of  a  subsequent  purchaser  of  the  mort- 
gaged premises,  who  assumes  the  payment  of  the  mortgage  debt, 
such  subsequent  purchaser  occupying  the  position  of  principal 
debtor  as  between  himself  and  his  grantor. 

7.  But  the  mortgjagee,  or  his  assigpiee,  can  have  no  greater  right  than 

the  mortgagor  had  against  the  grantee,  and  if  the  right  of  the 
mortgagor  against  his  grantee  has  become  extinguished  or  barred, 
or  in  any  manner  released,  the  right  of  substitution  is  g^ne. 

8.  An  obligation  created  by  covenant  of  a  non-resident,  in  a  deed  re- 

corded and  intended  to  operate  in  a  foreign  jurisdiction,  is  not 
a  local  asset  of  the  estate  of  a  decedent  in  the  District  of 
Columbia,  for  which  an  administrator  acting  under  ancillary 
letters  of  administration  granted  here,  can  maintain  an  action. 

No.  36.     Submitted  June  9,  1893. — Decided  September  $,  1893. 
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Hearing  on  bill  and  answer  certified  to  the  General  Term 
of  the  Supreme  Court  of  the  District  of  Columbia  to  be 
heard  in  tiie  first  instance,  and  transferred  to  this  court  by 
operation  of  la;v.     Bill  dismissed. 

Statement  of  the  case  by  the  Chief  Justice  : 

This  case  comes  into  this  court  by  transfer,  under  the 
statute,  from  the  General  Term  of  the  Supreme  Court  of  the 
District  of  Columbia,  where  it  was  pending  as  a  first  in- 
stance case  on  reference  from  special  term. 

To  a  full  understanding  of  the  case,  and  the  questions 
involved,  a  particular  statement  of  the  facts  is  required.  A 
part  of  the  facts  will  be  foiuid  set  out  in  the  case  of  Willard 
V.  Wood^  135  U.  S.,  309,  a  case  at  law  relating  to  the  same 
subject-matter  as  the  present,  but  to  which  Bryan,  one  of  the 
defendants  in  this  case,  was  not  a  party. 

The  bill  in  this  case  was  filed  on  the  i8th  of  July,  1881,  by 
Willard  as  administrator  of  Frederick  L.  Christmas,'  de- 
ceased, against  William  W.  W.  Wood  and  Thomas  B. 
Bryan,  successive  grantees  of  certain  real  estate  situate  in 
Kings  Coimty,  in  the  State  of  New  York,  to  enforce  against 
them  personally,  by  way  of  substitution,  certain  covenants  or 
agreements  made  by  them  to  pay  off  a  certain  mortgage 
debt  encumbering  the  real  estate  conveyed  to  them  succes- 
sively. Wood,  without  delay,  appeared  to  the  bill  and  an- 
swered, but  died  in  August,  1882,  leaving  a  will  whereby  his 
wdow  and  son  were  made  his  executors,  and  they  volun- 
tarily appeared  to  the  case  as  defendants,  in  October,  1883. 
Bryan,  the  other  defendant,  being  a  citizen  of  the  State  of 
Colorado,  as  charged  in  the  bill,  was  not  served  with  pro- 
cess until  some  time  in  March,  1890,  and  he  appeared  and 
filed  his  answer  on  the  30lh  of  April,  1890. 

It  is  alleged  in  the  bill  that  a  certain  Dixon,  on  the  7th  of 
July,  i868>  at  Brookl)m,  in  the  State  of  New  York,  executed 
and  delivered  to  Charles  Christmas,  since  deceased,  a  bond 
for  the  pa)mient  of  $14,000  in  five  years,  with  interest,  and  a 
mortgage  of  real  estate  in  Brooklyn  to  secure  the  payment  of 
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the  bond.  Dixon,  the  mortgagor,  on  July  9th,  1869,  by 
deed-poll,  signed  and  sealed  by  himself  only,  in  considera- 
tion of  $17,000,  conveyed  the  real  estate  in  fee  to  WUliam  W. 
W.  Wood,  subject,  however,  to  the  mortgage  to  Christmas, 
"  which  said  mortgage  with  the  interest  due  and  to  grow  due 
thereon,  the  party  of  the  second  part  hereby  assumes  and 
covenants  to  pay,  satisfy  and  discharge,  the  amount  thereof 
forming  a  part  of  the  consideration  herein  expressed,  and 
having  been  deducted  therefrom."  But,  as  we  have  said, 
this  deed  was  not  signed  or  sealed  by  Wood.  He,  however, 
entered  upon  and  took  possession  of  the  property,  and  sub- 
sequently made  two  payments  of  $2000  each,  one  in  1873, 
and  the  other  in  February,  1874,  on  account  of  the  principal 
of  the  mortgage  debt,  and  also  regularly  paid  the  interest 
thereon  until  March  14,  1874,  when  he  conveyed  the  real 
estate  to  Thomas  B.  Bryan,  one  of  the  defendants,  by  deed 
of  that  date,  in  which  it  was  recited  that  the  balance  due  on 
the  mortgage  debt  formed  a  part  of  the  consideration,  and 
was  deducted  from  the  purchase  money;  and  with  respect  to 
this  balance,  it  is  expressly  declared  that  "  the  said  Thomas 
B.  Bryan  hereby  assumes  and  expressly  agrees  to  pay  said 
balance,  with  the  interest  at  7  per  cent.,  he  signing  tiiis  deed 
in  evidence  of  his  said  covenant"  He  did,  accordingly,  sign 
and  seal  the  deed.  Both  of  these  deeds,  that  from  Dixon  to 
Wood,  and  that  from  Wood  to  Bryan,  were  duly  recorded  in 
the  registry  of  deeds  for  Kings  County,  New  York. 

It  also  appears  that  the  bond  and  mortgage  were  duly 
assigned  to  Frederick  L.  Christmas,  and  were  held  by  him 
until  his  death  in  1876.  He  lived  and  died  in  the  State  of 
New  York;  and,  upon  his  death,  administration  upon  his 
estate  was  duly  had  and  executed  in  that  State.  Some  time 
after  his  death,  proceedings  were  taken  by  his  administrators 
in  a  court  of  competent  jurisdiction  in  New  York,  for  the 
foreclosure  of  the  mortgage,  and  a  decree  was  made  for  the 
sale  of  the  mortgaged  property,  but  to  which  proceedings 
neither  Wood  nor  Bryan  was  a  party,  and  on  December  10, 
1877,  2tfter  alleged  notice  to  Wood  and  Bryan,  the  property 
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was  sold  and  bought  in  for  the  plaintiffs  in  the  foreclosure 
proceedings.  On  January  5,  1878,  the  net  amount  of  the 
proceeds  of  sale,  being  the  sum  of  $4566.61,  was  applied  to 
the  payment  of  the  mortgage  debt;  and  on  April  18,  1879,  an 
order  was  made  by  the  court,  giving  leave  to  the  administra- 
tor to  sue  either  Wood  or  Bryan  for  the  deficiency,  amotmt- 
ing  to  $6865.63.  There  were  several  apparent  irregularities 
in  these  foreclosure  proceedings,  referred  to  in  the  argument 
for  the  defendant,  but,  in  the  view  we  have  of  the  matter, 
they  are  not  regarded  as  material  in  this  case.  It  also  ap- 
pears that  Dixon  became  a  bankrupt,  and  during  the  pen- 
dency of  the  foreclosure  proceedings  was  duly  dischai^ed  in 
bankruptcy  by  the  District  Court  of  the  United  States  for  the 
eastern  district  of  New  York,  March  i,  1878,  and  that  he 
died  a  few  days  thereafter. 

In  October,  1880,  the  present  plaintiff  took  out  ancillary 
letters  of  administration  on  the  estate  of  Frederick  L.  Christ- 
mas in  this  District,  and  thereafter  commenced  proceedings 
both  at  law  and  in  equity — ^at  law  as  against  Wood,  and 
against  both  Wood  and  Bryan  in  equity.  The  proceedings 
at  law  failed,  and  as  the  only  supposed  feasible  remedy  re- 
maining, the  plaintiff  prosecutes  this  proceeding  in  equity. 

The  bill  of  the  plaintiff  sets  forth  tiie  principal  facts  that 
we  have  stated,  and  it  prays  for  answers  under  oath  by  the 
defendants.  It  also  prays  that  both  Wood  and  Bryan  shall 
be  decreed  to  pay  the  balance  due  on  the  mortgage,  and  for 
general  relief. 

Wood,  by  his  answer,  denied  that  he  was  bound  as  by 
covenant  in  the  deed  from  Dixon,  but  that,  at  most,  he  could 
only  be  boimd  as  upon  parol  or  simple  contract  not  under 
seal.  He  also  pleaded  and  relied  upon  the  defenses  of  the 
Statute  of  Limitations,  the  lapse  of  time,  and  laches  of  the 
plaintiff.  He  further  pleaded  and  insisted  that  before  the 
filing  of  this  bill,  he  had  been  sued  and  impleaded  at  law  by 
the  plaintiff,  for  and  in  respect  of  the  same  subject-matter  as 
that  made  the  foundation  or  cause  of  action  in  the  present 
suit,  and  that  such  action  at  law  was  still  pending,  and  he 
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inttsted  that  die  plaintiff  should  be  put  to  his  election,  and 
not  be  allowed  to  prosecute  both  suits. 

Bryan,  in  his  answer,  does  not  admit  the  right  or  authority 
of  the  plaintiff  as  administrator  of  Frederick  L.  Christmas,  to 
maintain  this  suit  against  him.  He  denies  the  right  of  the 
plaintiff  to  compel  him  to  pay  any  balance  due  upon  the 
mortgage.  He  also  insists  upon  the  defenses  made  by  Wood 
in  his  answer  as  inuring  to  his,  Bryan's,  benefit  and  exonera- 
tion. He  also  avers  that  after  the  death  of  Wood,  his  widow, 
the  executrix  of  his  will,  was  sued  at  law  by  the  plaintiff  as 
administrator,  for  the  identical  cause  of  action  as  that  set 
forth  in  the  present  bill ;  and  that  thereafter,  on  or  about  the 
5th  of  January,  1885,  the  plaintiff  caused  the  present  bill  to 
be  dismissed  as  to  said  executrix,  and  thereafter  prosecuted 
the  suit  at  law  against  her,  which  resulted  in  a  judgment  for 
the  defendant  therein.  He  also  avers  that  his  covenant  in 
respect  to  the  mortgage  debt  was  made  with  and  for  the  pro- 
tection and  indemnity  of  Wood  alone;  that  said  Wood  was 
not  liable,  at  the  time  of  the  institution  of  this  suit,  nor  is  his 
estate  in  anywise  liable,  for  the  balance  of  the  mortgage 
debt;  and  as  the  liability  of  said  Wood  and  his  estate  had 
ceased  and  become  barred  before  the  bringing  of  this  suit, 
there  is  no  liability  on  the  part  of  the  defendant  Bryan,  by 
reason  of  his  covenant,  that  is  available  to  the  plaintiff  by 
way  of  substitution  to  the  rights  of  Wood,  the  covenantee. 

It  is  shown  in  proof  that  on  the  5th  of  January,  1885,  the 
attorney  for  the  plaintiff  filed  in  this  cause  a  paper  or  order 
in  the  following  terms:  "And  now  comes  the  said  complain- 
ant and  dismisses  his  said  bill  so  far  as  the  s^une  relates  to 
the  defendant,  Mary  L.  C.  Wood,  executrix,  but  without 
prejudice.  The  clerk  will  please  make  the  entry  in  the 
docket  accordingly."  And  on  the  same  day  the  clerk  made 
tliis  entry  on  the  docket,  to  wit:  "Dismissal  of  bill  as  to 
Mary  L.  C.  Wood,  ex'r.  Order  by  complainant  filed." 
Mrs.  Wood,  the  executrix,  died  during  the  pendency  of  the 
cause  of  Willard  v.  Wood,  135  U.  S.,  309,  in  the  Supreme 
Court,  and  Thomas  N.  Wood,  the  son,  remained  the  surviv- 
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ing  executor  of  his  tether's  will,  though  it  appears  that  he 
took  no  active  part  in  the  administration  of  the  estate  during 
the  life  of  his  mother,  and  was  not  made  a  party  as  co-de- 
fendant in  the  case  of  Willard  v.  Wood,  just  referred  to. 

Mr,  Enoch  Totten  for  the  complainant : 

I.  The  estate  of  William  W.  W.  Wood,  deceased,  is  liable 
notwithstanding  the  lapse  of  time.  The  contract  sued  upon 
is  a  New  York  contract  and  is  governed  by  the  laws  of  New 
York.  It  is  settled  by  the  courts  in  New  York  that  the 
statute  of  limitations  applicable  to  simple  contracts,  does  not 
bar  such  an  agreement  as  tthat  made  by  Wood  with  Dixon 
by  accepting  the  deed  and  entering  into  possession. 

It  is  a  principle  too  firmly  established  to  admit  of  dis- 
pute at  this  day,  that  to  the  law  of  the  State  in  which  land 
is  situated  must  we  look  for  the  rules  which  govern  its  des- 
cent, alienation  and  transfer,  and  for  the  effect  and  construc- 
tion of  conveyances.  McGoon  v.  Scales^  9  Wall.,  27 ;  Or- 
vis  v.  Powell,  98  U.  S.,  176;  Brine  v.  Ins.  Co.,  96  U.  S., 
627;  Norton  v.  PriUhard,  106  U.  S.,  129;  Gebhart  v.  R.  R, 
Co.,  109  U.  S.,  527;  Dennick  v.  R,  R.  Co.,  103  U.  S.,  11. 
By  the  law  of  the  State  of  New  York,  a  purchaser  of  mort- 
gaged real  estate  who  accepts  a  deed  thereto,  by  the  terms  of 
which  he  assumes,  covenants,  and  agrees  to  pay  the  mort- 
gage as  a  part  of  the  purchase  money,  is  liable  for  the 
amount  of  the  incumbrance,  and  his  liability  is  precisely  the 
same,  whether  he  actually  signs  and  seals  the  deed  or  not 
He  is  bound  by  the  covenants  in  the  instrument  in  either 
case,  and  an  action  at  law  may  be  maintained  on  the  contract 
by  the  mortgagee.  Trotter  v.  Hughes,  12  N.  Y.,  74;  Burr 
V.  Beers,  24  N.  Y.,  178;  Thorp  v.  Keokuk,  48  N.  Y.,  257 ; 
Hand  v.  Kennedy,  83  N.  Y.,  149;  Atlantic  Dock  Co.  v. 
Uavit,  54  N.  Y.,  35  ;  Vrooman  v.  Turner,  69  N.  Y.,  280 ; 
Bawen  v.  Beck,  94  N.  Y.,  86.  The  precise  question  involved 
here  was  decided  by  the  Court  of  Appeals  of  New  York,  in 
Bowen  v.  Beck,  94  N.  Y.,  86.  The  purchaser  who  assumed 
the  mortgage  debt  in  that  case  did  not  sign  the  deed,  but 
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accepted  it  and  its  benefits;  the  deed  ptirported,  as  here,  to 
be  a  deed  of  "  indenture,"  and  the  statute  of  limitations  was 
pleaded  ;  that  statute  as  applicable  to  simple  contracts  barred 
the  action,  but  as  applicable  to  a  specialty  it  did  not  That 
case  was  in  all  respects  undistinguishable  from  this,  and  the 
court  held  that  the  statute  was  not  a  defense.  If  this  action 
were  pending  in  New  York  it  would  clearly  be  controlled  by 
that  case.  See  also  Hoff's  Appeal,  24  Pa.  St,  200.  The 
Supreme  Court  in  the  opinion  in  Willardv,  Wood,  135  U.  S. 
309,  expressly  declined  to  pass  upon  this  question,  although 
it  was  argued  at  length  at  the  bar. 

2.  The  estate  of  Wood  is  liable,  notwithstanding  the 
order  of  counsel  to  dismiss  the  bill  filed  January  5,  1885. 
The  dismissal  of  a  bill  in  equity  as  to  one  of  two  execu- 
tors is  inoperative.  Executors  are  joint  tenants  and  not 
tenants  in  common.  An  equity  suit  against  one  of  two 
executors  would  support  a  judgment  or  decree  binding  on 
the  estate,  if  no  objection  were  made  or  want  of  parties  sug- 
gested by  the  defendant  The  plaintiff  in  an  equity  suit  can- 
not dismiss  his  bill,  except  by  means  of  an  order  of  the  court 
Without  such  an  order  the  paper  signed  by  counsel  in  this 
case  was  inoperative,  i  Daniel's  Ch.  Pr.,  795  ;  Fisher  v. 
Quick,  I  Stockton,  312,  N.  J.  Eq.  The  defendant  Bryan  is 
liable  in  his  covenant,  and  the  remedy  in  this  District  is  in 
equity.  WUlard  v.  Wood,  135  U.  S.,  309;  Keller  \.  Ash- 
ford,  133  U.  S.,  610;  Shepherd  Y.  May,  115  U.  S.,  305; 
Union  Life  Ins,  Co,  v.  Hanford,  143  U.  S.,  190.  The 
plaintiff  is  entitled  to  a  decree  against  Thomas  N.  Wood,  as 
surviving  executor  of  the  will  of  William  W.  W.  Wood,  de- 
ceased, and  against  Thomas  B.  Bryan,  personally,  for  the 
balance  due  of  the  mortgage  debt,  with  interest 

Mr,  John  Sidney  Webb  appeared  for  the  estate  of  Wood, 
but  filed  no  brief. 

Mr,  John  Selden  for  the  defendant  Bryan  : 

I.  The  complainant  cannot  maintain  this  suit,  having  ac- 
quired no  tide  to  or  interest  in  the  bond  from  Dixon  to 
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Chailes  Christmas,  merdy  from  his  appointment  as  adminis- 
trator in  this  District  of  Frederick  L.  Christmas.  Simple 
contracts,  although  evidenced  by  negotiable  paper,  are 
bona  noiabUia  where  the  debtors  reside,  Wyman  v.  Hcd- 
stead,  109 U.S.,  656;  Ins.  Co,  v.  Woodworth,  iii  Id.,  145-6; 
and,  as  expressly  set  up  in  the  present  bill,  the  defendant 
Bryan  is  a  resident  of  Colorado.  Instruments  under  seal  are 
bona  notabUia  where  they  shall  be  found  at  the  time  of  the  death 
of  the  intestate.  Daniel  \,  Luker,  Dyer,  305  a ;  Byron  v.  By- 
ron, Cro.  Eliz.,  472;  Ace.  Anon.,  8  Mod.,  244-5;  ^  ^oU. 
Abr.,  908 ;  King  v.  Sutton,  i  Wm.  Saund.  Rep.,  (5th  Am. 
ed.),  274;  Atfy  General  v.  Bouwens,  4  Mees.  and  Wels. 
(Exch.),  191 ;  S.  C.  I  Horn  and  Hurl.  (Exch.),  324;  Ace,  i 
Wms.  Ex.  (6th  Am.  ed.),  622-3,  ^^^'^  J  J  Mondel  v.  Steele, 
I  Dowl.  Pract.  Cas.  N.  S.,  167 ;  Slocum  v.  Sanford,  2 
Conn.,  534;  Hokomb  v.  Phelps,  22  Id.,  135-6;  Taylor  v. 
Barron,  35  N.  H.,  495  ;  Schouler  Ex.  and  Admr.,  Sec.  24 ; 
I  Woemer  Admr.,  440-41 ;  2  Id.,  650;  Beers  v.  Shannon, 
73  N.  Y.,  289;  Smith,  Admr,,  v.  Union  Bank  of  George- 
town, 5  Pet,  525  ;  Noonan  v.  Bradley,  9  Wall.,  405.  The 
bond  and  the  mortgage  at  the  death  of  Frederick  L.  Christ- 
mas were  then  at  his  domicile  in  New  York.  A  release  of 
the  bond  by  the  administrator  appointed  in  this  District 
would  constitute  no  bar  to  the  enforcement  of  the  bond  by 
the  administrator  appointed  in  Brooklyn.  Between  these 
administrators  there  exists  no  privity.  Sttuy  v.  Thrasher, 
6  How.,  44,  58,  60 ;  ffiU  v.  Tucker,  13  Id.,  467  ;  McLean  v. 
Meek,  18  Id.,  18;  Johnson  v.  Powers,  139  U.  S.,  159.  If 
the  bill  in  the  present  case  should  be  dismissed  as  to  Bryan 
wth  costs,  the  administrator  in  Brooklyn  would  neither  be 
liable  for  such  costs  nor  disabled  from  instituting  a  new  and 
like  suit  against  Bryan.  And  if  Willard  should  recover 
against  Bryan  in  the  present  suit  Bryan  would  still  be  ex- 
posed to  a  second  recovery  at  the  suit  of  the  administrator 
at  Brookl3ai,  or  his  assignee,  as  lawful  holder  of  the  bond. 

2.  The  bond,  though  it  constitutes  the  foundation  of  the 
sui^  has  been  neither  produced  nor  properly  accounted  for. 
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No  effort  has  been  made  by  complainant  to  discover  it;  it  is 
not  affirmed  that  it  is  lost,  nor  that  any  inquiry  has  been 
rrade  conceming"  it  of  the  administrator  in  Brooklyn,  The 
complainant,  therefore,  has  not  shown  "  that  he  has  in  good 
faith  exhausted,  in  a  reasonable  degree,  all  the  sources  of 
information  and  means  of  discovery  which  the  nature  of  the 
case  would  naturally  suggest,  and  which  are  accessible  to 
him."  Simpson  v.  Doll,  3  Wall.,  475  ;  Greenl.  Ev.,  Sec. 
558.  As  Bryan  may  be  liable  upon  the  instrument  to  some 
bona  fide  holder  thereof,  by  or  under  assignment  from  the 
Brooklyn  administrator,  the  non-production  of  the  instru- 
ment cannot  be  excused  under  settled  principles.  Though 
the  bond  was  bona  notabilia  in  New  York,  was  within  the 
jurisdiction  of  that  State  and  subject  to  the  laws  thereof,  the 
leave  required  by  those  laws,  to  institute  proceedings  upon 
the  bond  against  Wood  and  Bryan  was  not  obtained. 

3.  The  personal  representative  of  the  assignee  of  the  mort- 
gagee is  without  remedy,  in  equity,  against  the  defendant 
Bryan.  As  the  title  of  Frederick  L.  Christmas  to  the  mort- 
gage debt  was  acquired  under  the  will,  and  upon  a  division 
of  the  estate  of  his  father,  Charles  Christmas,  the  mortgagee, 
the  son  was  but  a  volunteer,  possessing  no  higher  equity 
than  his  ancestor.  The  bond  and  mortgage  were  executed 
on  July  7,  1868;  the  conveyance  of  the  mortgaged  premises 
to  Wood  and  his  assumption  of  the  mortgage  debt  took 
place  April  19, 1869;  and  the  mortgage  debt  was  assumed  by 
Bryan  March  17,  1874,  after  its  maturity.  Hence  the  mort- 
gage was  not  executed,  nor  the  mortgage  debt  created,  in 
reliance  upon  the  subsidiary  engagements  of  Wood  or  of 
Bryan.  Ewell  v.  Daggs,  108  U.  S.,  142.  These  engage- 
ments ^^  the  mortgagee  had  no  part  in  obtaining  and  paid  no 
consideration  for."  Drury  v.  Hayden,  11 1  U.  S.,  227. 
Technical  principles  establish  no  liability  on  the  part  of 
Bryan  to  the  estate  of  Frederick  L.  Christmas,  i  Jones 
Mort.  (4th  ed.),  Sees.  440-470;  Keller  v.  Ashford,  133  U. 
S,,  610,  624-5;  Willard  \.  Wood,  135  Id.  399,  313-14. 
Under  these  decisions  the  relations  at  law,  between  Dixon 
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and  Wood,  and  between  the  latter  and  Bryan,  become  elimi- 
nated from  the  controversy.  By  these  decisions,  the  law 
upon  the  subject  to  which  they  relate,  is  placed  super  vias 
atUiquiis.  No  relation  of  debtor  and  creditor  exists  be- 
tween the  mortgagor  and  mortgagee,  for  Dixon's  estate  was, 
on  March  i,  1878,  discharged  in  bankruptcy  from  all  debts 
and  claims  provable  on  December  j,  1877,  including  the 
mortgage  debt  due  to  Charles  H.  Christmas  as  principal 
administrator  of  Frederick  L.  Christmas.  If,  notwithstanding 
such  proof  of  the  mortgage  debt  in  bankruptcy,  a  judgment 
for  any  deficiency  was  obtained  against  Dixon  by  the  plain- 
tiff in  foreclosure  "it  was  obtained  under  circumstances 
mdiich  amotmted  to  a  fraud  in  law."  Scott  v.  EUery,  142 
U.  S^  385. 

The  assignee  in  bankruptcy  of  Dixon  would  have  been 
protected  by  the  limitation  of  two  years  contained  in  R.  S. 
U.  S^  Sec  5057.  BaUy  v.  Glover,  21  Wail.,  342.  It  is  a 
necessary  feature  in  the  doctrine  of  subrogation  that  "the 
creditor  cannot  claim  the  security,  unless  the  surety  had  a 
right  to  come  upon  it  "—that  "  his  rights  can  rise  no  higher 
than  that  of  the  surety  through  whom  he  claims,  and  will  be 
subject  to  any  defense  that  would  have  been  valid  against 
the  latter."  i  Ld.  Cas.  Eq.,  pt  I  (4th  Am.  ed.),  174-5.  In 
the  case  of  the  mortgagee,  "  the  equity  on  which  his  relief 
depends,  is  the  right  of  the  mortgagor  against  his  vendee,  to 
which  he  is  permitted  to  succeed  by  substituting  himself  in 
the  place  of  the  mortgagor  J'  Keller  v.  Ashford,  133  U. 
S^  625.  And  where  the  mortgagee  has  neither  acted  upon, 
nor  become  in  anywise  party  to,  the  agreement  made  be- 
tween the  mortgagor  and  his  vendee,  "  such  a  mortgagee  has 
no  greater  right  than  the  mortgagor  has  against  the  grantee." 
Id«  "He  stands  in  his  debtor's  shoes,  and  is  substituted 
to  the  rights  and  remedies  of  the  latter,  but  to  nothing  else.'' 
Willard  v.  Wortham,  76  Va.,  402  ;  Osborne  v.  Cabell  et  als., 
77  Id.,  468-  "He  can,  therefore,  only  have  a  personal 
judgment  against  the  purchaser,  for  his  debt,  when  the  mort- 
gagor holds  an  obligation  which  will  support  such  a  ]udg- 
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ment."  Crowellv.  Currier,  12  E.  C.  Green,  (27  N.  J.  Eq.), 
155  ;  17  Am.  Law.  R^.,  N.  S.,  412  ;  Crowellv,  Hospital  of 
Saint  Barnabas,  12  E.  C.  Green,  (27  N.  J.  Eq.),  656-657; 
Ace :  BuU  V.  Titsworth,  2  Stew.,  Eq.,  (29  N.  J.  Eq.),  73,  74. 
Hence,  it  is  held,  that  if  the  cause  of  action  of  the  mort- 
gagor against  his  vendee,  be  barred  by  the  statute  of  limita- 
tions, the  remedy  of  the  mortgagee  against  the  vendee  will 
be  likewise  barred.  "The  mortgagee  can  only  be  subro- 
gated to  an  existing  remedy  of  his  debtor,  the  mortgagor, 
upon  a  legal,  existing  stipulation."  Biddel  v.  Brizzdara, 
64  Cal.,  361.  As  the  mortgagee,  in  order  to  be  subrogated 
to  the  rights  of  the  mortgagor  against  the  first  vendee,  must 
be  creditor  of  the  mortgagor,  so,  the  mortgagor,  in  order  to 
be  subrogated  to  the  rights  of  the  first  vendee  against  the 
second,  must  be  a  creditor  of  the  immediate  vendee  of  the 
mortgagor.  Upon  each  alienation,  the  vendee  becomes 
bound  as  principal,  and  the  vendor  as  surety,  as  between 
themselves,  in  equity,  for  payment  of  the  mortgage  debt  i 
Jones  Mort,  741,  sec.  755  (4th  ed.). 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

Upon  the  statement  of  this  case,  the  following  questions 
arise: 

1st  Whether  the  bill  was  not  effectually  dismissed  as  to 
the  estate  of  Wood  by  the  order  of  the  5th  of  January,  1885? 
If  not— 

2d.  Whether  the  right,  if  any,  attempted  to  be  enforced 
against  the  estate  of  Wood,  by  reason  of  the  assumption 
in  favor  of  Dixon,  was  not  fully  and  completely  barred  by 
the  Statute  of  Limitations,  or  the  lapse  of  time,  before  the 
bringing  of  this  suit  And  if  the  right  of  the  plaintiff  as 
against  the  estate  of  Wood  was  either  released  or  barred, 

3d.  Whether  there  can  be,  upon  settled  principle,  any  sub- 
stitution of  the  plaintiff,  as  the  representative  of  the  mortga- 
gee, to  the  position  of  Wood,  with  the  right  to  enforce  the 
covenant  of  Bryan  made  with  and  for  the  benefit  of  Wood? 
And— 

4th.  Whether,  on  the  facts  of  this  case,  the  covenant  of 
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Bryan  in  the  deed  from  Wood,  if  it  can  be  availed  of  at  all, 
constitutes  property  or  assets  located  in  this  District,  belong- 
ing to  the  estate  of  the  plaintiffs  intestate,  for  which  Bryan, 
anon-resident,  can  be  sued  here. 

I.  With  respect  to  the  first  of  these  questions,  we  entertain 
no  doiibt  that  it  was  the  intention  of  the  plaintiff,  by  the 
order  of  the  5th  of  January,  1885,  to  dismiss  the  bill  as  to 
the  representative  of  Wood's  estate,  and  that  it  was  supposed 
at  the  time  to  have  been  effectually  done.  For  this  there  was 
obvious  reason.  There  was  an  action  at  law  pending  against 
the  representative  of  that  estate,  in  respect  to  the  same  sub- 
ject-matter, and  Wood,  in  his  answer,  had  raised  the  ques- 
tion of  the  right  of  the  plaintiff  to  pursue  both  remedies. 
The  dismissal  of  the  bill,  therefore,  was  but  a  concession  to 
the  right  and  demand  of  Wood  that  the  plaintiff  should  elect 
as  between  the  two  suits  that  were  being  simultaneously  pur- 
sued in  regard  to  the  same  subject-matter. 

It  is  doubtless  a  general  rule,  as  laid  down  in  the  books  of 
equity  practice^  that  the  plaintiff  may,  as  matter  of  course, 
dismiss  his  bill  at  any  time  before  decree,  upon  payment  of 
costs.  The  matter  is  within  the  control  of  the  court,  it  is 
true,  but  that  is  for  the  protection  of  the  defendant.  2  Dan. 
Ch.  Pr.,  928,  929-  Here  the  defendant  had  demanded  that 
the  plaintiff  should  elect  to  dismiss  either  the  bill  in  equity 
or  the  action  at  law,  and  therefore  it  is  not  to  be  supposed 
that  either  he  or  his  representative  would  object  to  the  dis- 
missal, except  perhaps,  as  to  costs;  but  the  costs  are  within 
the  control  of  the  court,  and  may  be  directed  to  be  taxed 
against  the  plaintiff  and  that  he  pay  them.  As  we  have  said, 
the  plaintiff  certainly  intended  to  dismiss  the  bill  as  to  the 
estate  of  Wood;  and  it  has  been  held  that  after  a  voluntary 
dismissal  of  a  bill  by  the  plaintiff,  he  will  not  be  allowed  to 
reinstate  it,  unless  it  be  shown  that  there  was  surprise  or  mis- 
take.     Orphan  Asylum  v.  M'Cartee,  i  Hopk.,  372. 

It  is  urged,  however,  that  the  bill  was  only  dismissed  as 
against  one  of  the  executors  of  Wood,  and  that  there  still 
remained  the  son,  the  co-executor,   against  whom  the  bill 
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could  be  prosecuted.  But  we  do  not  think  that  that  is  the 
fair  construction  of  the  order  of  dismissal,  or  that  such  was 
the  object  intended  to  be  accomplished  by  it  It  is  quite 
true^  a  bill  may  be  dismissed  as  against  one  defendant,  with- 
out being  dismissed  against  the  others;  but  that  general  rule 
does  not  apply  to  co-executors  or  administrators  who  are 
joint  defendants.  In  regard  to  them,  where  there  are  several 
executors  or  administrators  the  general  rule  is,  they  must  all 
be  sued,  though  some  of  them  be  infants.  Therefore,  a 
plaintiff  cannot,  either  as  creditor  or  residuary  legatee,  bring 
a  bill  in  equity  against  one  co-executor  only.  It  is  said, 
however,  in  qualification  of  this  general  rule,  that  it  is  only 
necessary  to  sue  so  many  of  the  executors  or  administrators 
as  have  acted;  that  this  is  sufficient  at  law  and  should  be 
equally  so  in  a  court  of  equity.  2  Wms.  on  Exrs.  (4th  ed.), 
p.  1724.  Here  Mrs.  Wood  alone  was  the  active  executrix, 
in  the  administration  of  her  husband's  estate,  and  the  son, 
though  joined  with  her  in  the  will  as  an  executor,  had  not, 
by  reason  of  the  fact  of  his  absence,  as  may  be  supposed, 
taken  any  active  part  in  the  administration;  and  it  was  only 
after  the  death  of  his  mother  that  he  became  active  in  the 
administration.  The  bill  was  dismissed,  therefore,  against 
the  only  active  representative  of  the  estate,  and  even  upon 
the  theory  that  it  was  the  intention  to  retain  the  bill  as 
against  the  son,  it  would  have  been  left  fatally  defective  for 
want  of  the  active  representative  of  the  estate,  as  co-defend- 
ant, who  had  been  voluntarily  dismissed  from  it  In  our 
opinion  the  bill  was  effectually  dismissed  as  against  the  estate 
of  Wood. 

2.  But  even  if  the  question  just  considered  was  supposed 
to  be  doubtful,  we  think  there  can  be  no  doubt  in  regard  to 
the  second  question;  that  is,  as  to  the  bar  of  the  Statute  of 
Limitations  of  the  right  asserted  by  the  plaintiff  against  the 
estate  of  Wood. 

In  the  case  of  Willard  v.  Wood^  I35  U.  S.,  309,  the  ques- 
tion whether  an  agreement  or  assumption  recited  in  a  deed 
to  pay  an  existing  mortgage  on  the  land  by  the  grantee  in  the 
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deed,  the  deed  being  signed  and  sealed  by  the  grantor  alone, 
could  be  treated  as  being  in  the  nature  of  a  covenant  under 
seal,  and  consequently  a  specialty  obligation  of  the  grantee, 
under  the  law  of  this  District,  the  Supreme  Court  found  it 
unnecessary  to  decide.  There  is  no  doubt,  however,  that, 
according  to  the  settled  doctrine  of  the  courts  of  New  York, 
and  of  some  one  or  two  dther  States,  such  unsigned  and  un- 
sealed assumption  to  pay  in  a  deed  accepted  by  the  grantee 
would  be  regarded  as  a  covenant  and  a  specialty,  and  an 
action  of  covenant  could  be  maintained  thereon,  and  the 
Statute  of  Limitations  would  only  apply  as  to  a  specialty 
under  seaL  This  is  clearly  shown  by  the  cases  referred  to 
in  the  opinion  of  the  Supreme  Court  in  Willard  v.  Wood, 
and  was  so  positively  ruled  in  the  case  of  Bowen  v.  Beck, 
94  N.  Y.,  86.  But  in  the  District  of  Columbia,  the  common 
law  prevails,  except  as  it  may  have  been  changed  or  modified 
by  statute.  The  terms  specialty  and  covetiant^  as  employed 
in  the  Statute  of  Limitations  in  force  in  this  District,  have 
well  defined  significations  at  the  common  law,  and  instru- 
ments or  obligations  embraced  within  the  definition  of  those 
terms,  have  peculiar  characteristics  and  incidents  that  dis- 
tinguish them  from  other  written  obligations.  It  is,  there- 
fore, clear  that,  according  to  the  priniciples  of  the  common 
law,  no  mere  agreement  or  assumption  to  pay,  by  a  grantee 
in  a  deed,  neither  signed  nor  sealed  by  him,  can  be  deemed 
or  treated  as  a  specialty  or  covenant,  in  this  District.  This, 
as  we  understand  the  argument  on  the  part  of  the  plaintiff,  is 
not  controverted,  but  ift  is  contended  that  inasmudh  as  such 
assumption  clause  in  the  deed  accepted  by  the  grantee  con- 
stitutes and  is  a  specialty  or  covenant  according  to  the  laws 
of  New  York,  where  the  deed  was  intended  to  operate, 
that  this  quality  of  the  assumption,  imputed  to  it  by  the  laws 
of  New  York,  constitutes  a  part  of  its  nature  and  obligation, 
and  therefore  it  ought,  here  and  everywhere  else,  upon  prin- 
ciples of  international  jurisprudence,  to  have  accorded  to  it 
like  validity,  operation  and  effect. 

This  precise  question  was  presented  and  fully  considered 
in  the  well  known  and  familiar  case  of  the  Bank  of  the 
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United  States  v.  Dotinally,  8  Pet.,  361.  In  that  case  the 
action  was  brought  in  a  court  of  Virginia  on  a  promissory 
note  made  in  Kentucky,  not  under  seal,  but  which,  by  the 
law  of  Kentucky,  was  declared  to  be  and  to  have  the  effect 
of  a  specialty.  The  Statute  of  Limitations  of  Virginia  was 
pleaded  in  bar,  and  the  principal  question  was,  whether  the 
statutory  bar  applicable  to  an  action  on  a  promissory  note  as 
a  simple  contract  constituted  a  bar  to  the  action  or  not;  and 
it  was  held  that  it  did.  Mr.  Justice  Story  delivered  the 
opinion  of  the  court,  and  in  the  course  of  which  he  said: 

"  The  general  principle  adopted  by  civilized  nations  is,  that 
the  nature,  validity  and  interpretation  of  contracts  are  to  be 
governed  by  the  laws  of  the  country  where  the  contracts  are 
made  or  are  to  be  performed.  But  the  remedies  are  to  be 
governed  by  the  laws  of  the  country  where  the  suit  is 
brought;  or  as  it  is  compendiously  expressed,  by  the  lex 
fori.  No  one  will  pretend  that  because  an  action  of  cove- 
nant will  lie  in  Kentucky  on  an  unsealed  contract  made  in 
that  State,  therefore  a  like  action  will  lie  in  another  State 
where  covenant  can  be  brought  only  on  a  contract  under 
seal.  It  is  an  appropriate  part  of  the  remedy,  which-  every 
State  prescribes  to  its  own  tribunals,  in  the  same  manner  in 
which  it  prescribes  the  times  within  which  all  suits  must  be 
brought  The  nature,  validity  and  interpretation  of  the  con- 
tract may  be  admitted  to  be  the  same  in  both  States;  but  the 
mode  by  which  the  remedy  is  to  be  pursued,  and  the  time 
within  which  it  is  to  be  brought,  may  essentially  differ.  The 
remedy,  in  Virginia,  must  be  sought  within  the  time,  and  in 
the  mode,  and  according  to  the  descriptive  character  of  the 
instrument,  known  to  the  laws  of  Virginia,  and  not  by  the 
description  and  character  of  it  prescribed  in  another  State. 
An  instrument  may  be  negotiable  in  one  State^  which  yet 
may  be  incapable  of  negotiability  by  the  laws  of  another 
State;  and  the  remedy  must  be  in  the  courts  of  the  latter  on 
such  instrument  according  to  its  own  laws."  And  the 
learned  judge  concluded  by  declaring,  that,  conceding  the 
promissory  note  sued  on  to  be  a  specialty  by  the  laws  of 
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Kentucky,  still  it  did  not  help  the  case,  "  unless  it  were  also  a 
specialty,  and  recognized  as  such  by  the  laws  of  Virginia; 
for  the  laws  of  the  latter  must  govern  as  to  the  limitation  of 
suits  in  its  own  courts,  and  as  to  the  interpretation  of  the 
meaning  of  the  words  used  in  its  own  statutes." 

The  opinion  of  the  court  was  fortified  by  the  citation,  with 
approval,  of  the  cases  of  Warren  v.  Lynch,  5  Johns.,  239 ; 
Andrews  v.  Herriot,  4  Cow.,  508 ;  Trasher  v.  Everhart,  3  Gill 
&  J^  234.  And  the  doctrine  of  the  case  has  been  uniformly 
adhered  to,  without  question,  in  all  the  subsequent  cases 
occurring  in  the  Supreme  Court,  in  which  like  questions 
have  arisen.  Wilcox  v.  Hunt,  13  Pet.,  378 ;  Le  Roy  v.  Beard, 
8  How.,  451;  Pritchard  v.  Norton,  106  U.  S.,  124-133; 
cases  referred  to  in. the  opinion  of  the  court  in  Willard  v. 
Wood^  supra. 

It  is  clear,  then,  both  upon  principle  and  authority,  that 
the  assumption  to  pay  the  pre-existing  mortgage  on  the  land 
by  the  grantee,  contained  in  the  deed  from  Dixon  to  Wood, 
but  not  signed  or  sealed  by  the  latter,  cannot  be  deemed  to 
be  a  specialty  in  this  forum,  and  so  to  avoid  the  operation  of 
the  Statute  of  Limitations  pleaded  as  a  bar  to  the  enforce- 
ment of  a  simple  contract;  but  that  assumption  to  pay, 
founded  upon  the  acceptance  of  the  deed  by  the  grantee,  was 
good  as  a  simple  contract,  and  that  provision  of  the  Statute 
of  Limitations  of  Maryland  of  1715,  Ch.  23,  in  force  in  this 
District,  which  declares  that  all  actions  on  simple  contracts 
shall  be  brought  within  three  years  after  the  right  of 
action  accrued,  and  not  after,  applies  to  this  contract  of 
assumption  to  pay;  and  if  this  were  an  action  at  law  on  such 
contract,  the  statute  would,  on  the  undisputed  facts  of  this 
case,  constitute  a  complete  bar  to  the  right  to  recover.  But 
this  is  a  proceeding  in  equity.  The  principle,  however,  is 
too  well  established  to  admit  of  controversy,  that  the  Statute 
of  Limitations  is  no  less  a  bar  to  relief  in  equity  than  it  is  to 
a  recovery  at  law.  It  is  true,  in  matters  of  mere  equitable 
rights  or  titles,  courts  of  equity  apply  the  statute  simply  by 
way  of  analogy  to  its  application  at  law  to  legal  rights  or 
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tides  of  the  same  nature.  But  if  the  equitable  right  or  title 
be  not  sued  upon,  within  the  time  vrithin  which  a  legal  right 
or  title  of  the  same  nature  ought  to  be  sued  upon  to  prevent 
the  bar  of  the  statute,  the  court  applies  the  statute  by  analogy, 
and  treats  the  right  or  claim  as  effectually  barred.  This 
principle  is  too  firmly  settled  to  need  the  citation  of  authori- 
ties  for  its  support  And  it  follows  that  the  right  or  claim  of 
the  plaintiff,  as  administrator,  asserted  against  the  estate  of 
Wood,  is  completely  barred. 

3.  Then,  ais  to  the  liability  of  Bryan  in  respect  to  his  cove- 
nant to  pay,  in  the  deed  from  Wood.  The  question  whether 
such  a  liability  exists  depends  upon  the  right  of  the  plaintiff, 
as  administrator  of  the  assignee  of  the  bond  and  mortgage, 
to  be  substituted  to  the  right  of  Wood  as  against  Bryan  on 
the  covenant  of  the  latter.  As  we  have  seen,  Dixon  was  a 
discharged  bankrupt,  and  died  in  March,  1878,  and  there  is 
no  representative  of  his  before  the  court  The  covenant  to 
pay  the  mortgage,  in  the  deed  from  Wood  to  Bryan,  creates 
no  direct  obligation  on  the  part  of  Bryan  to  the  mortgagee 
or  his  assignee;  it  is  a  contract  between  the  vendor  and  ven- 
dee only,  and  over  which  the  mortgagee  has  no  control.  It 
is,  however,  a  settled  principle  that  the  purchaser  of  land 
subject  to  a  mortgage,  who  assumes  and  agrees  to  pay  the 
mortgage  debt,  becomes,  in  the  contemplation  of  a  court  of 
equity,  as  between  himself  and  Ms  immediate  vendor,  the 
principal  debtor,  and  the  liability  of  the  vendor,  as  between 
the  parties  to  the  contract,  is  that  of  surety.  If  the  vendor 
pays  the  mortgage  debt  he  may  sue  his  vendee  at  law  for  the 
money  so  paid.  Keller  v.  Ashford,  133  U.  S.,  624.  And, 
by  the  application  of  a  general  principle  of  equity,  that  a 
creditor  may  obtain  the  benefit  of  all  collateral  securities,  for 
the  pa)mient  of  the  debt,  which  the  surety  for  the  principal 
debtor  may  hold  for  his  indemnity,  the  mortgagee  has  been 
allowed  to  avail  himself  of  covenants  or  agreements  of  a  sub- 
sequent purchaser  of  the  mortgaged  premises,  assuming  the 
payment  of  the  mortgage  debt — such  subsequent  purchaser 
occupying  the  position  of  principal  debtor  cis  between  him' 
self  and  his  grantor. 
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But,  in  applying  this  principle  of  equity  in  a  case  of  this 
character,  the  decisions  hold  that  **  the  ri^t  of  a  mortgagee 
to  this  remedy  does  not  result  from  any  fixed  or  vested  right 
in  him,  arising  either  from  the  acceptance  by  the  subsequent 
purchaser  of  the  conveyances  of  the  mortgaged  premises,  or 
from  the  obligation  of  the  grantee  to  pay  the  mortgage  debt 
as  between  himself  and  his  grantor.  Though  the  assumption 
of  the  mortgage  debt  by  the  subsequent  purchaser  is  abso- 
lute and  unqualified  in  the  deed  of  conveyance,  it  will  be  con- 
trolled by  a  collateral  contract  made  between  him  and  his 
grantor,  ^^ch  is  not  embodied  in  the  deed.  And  it  will  not 
in  any  case  be  available  to  the  mortgagee,  unless  the 
grantor  was  himself  personally  liable  for  the  payment  of 
the  mortgage  debt'*  ^ The  equity  on  which  the  mortgagee's 
relief  depends  is  the  right  of  the  mortgagor  against  his  ven- 
dee, to  which  he,  the  mortgagee,  is  permitted  to  succeed  by 
substituting  himself  in  the  place  of  the  mortgagor."  Keller 
v.  Ashford^  supra  \  Crowell  v.  St.  Barnabas  Hospital,  12 
C.  E  Green,  650,  655.  It  would  seem,  therefore,  to^  be 
clear,  the  mortgagee  or  his  assignee  can  have  no  greater 
right  than  the  mortgagor  had  against  the  grantee,  and  if  the 
right  of  the  mortgagor  as  against  his  grantee  has  become 
extinguished  or  barred,  or  in  any  manner  released,  the  right 
of  substitution  is  gone.  The  mortgagee  or  his  assignee  can 
claim  no  rights  superior  to  those  of  the  party  occupying  the 
position  of  surety,  the  mortgagor,  through  whom  he  claims, 
and  he  is  subject  to  any  defenses  that  would  be  valid  as 
against  the  claim  of  the  mortgagor,     i  Eq.  L.  Cas.  (Pt  I), 

174,  175- 

Now,  as  we  have  seen,  the  assumption  to  pay  by  Wood, 
the  grantee  of  Dixon,  the  mortgagor,  was  by  dmple  contract, 
and  that  contract  had  btcome  subject  to  the  bar  of  the 
Statute  of  Limitations  before  this  suit  was  brought;  and  the 
defense  of  the  statute  invoked  by  Wood,  was  not  only  avail- 
able to  him,  but  to  Bryan  also,  who  was  a  succeeding  grantee 
to  Wood.  Wood  and  his  estate  being  discharged  from  the 
contract  to  pay  the  mortgage  debt,  his  representatives  could 
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not  recover  on  the  covenant  of  Bryan,  as  for  indemnity,  and 
as  the  mortgagee  or  his  assignee  can  have  no  better  right 
than  either^  Dixon  or  Wood,  it  follows  that  he  has  no  enforce- 
able claim  against  Bryan. 

4.  But  even  supposing  the  right  of  substitution  existed  as 
against  Bryan  in  favor  of  the  mortgagee  or  his  assignee, 
would  the  plaintiff,  as  administrator  of  the  assignee,'  have  the 
right  to  sue  Bryan  in  this  jurisdiction?  Bryan  is  sued  here 
as  a  citizen  of  the  State  of  Colorado,  and  the  bill  was  pend- 
ing nearly  nine  years  before  process  was  served,  and  was 
then  served  upon  an  occasion  when  Bryan  happened  to  be 
in  this  District  on  business.  The  plaintiff  sues  by  virtue  of 
letters  of  administration  granted  to  him  in  this  District,  upon 
the  personal  estate  of  Frederick  L.  Christmas,  deceased. 
These  letters  of  administration  were  ancillary  to  the  main  or 
domiciliary  administration  of  the  deceased,  in  the  State  of 
New  York.  To  authorize  the  grant  of  such  ancillary  ad- 
ministration here,  it  was  necessary  to  show  that  some  "  con- 
siderable part  of  the  party's  personal  estate  "  was  found  here, 
or  was  reasonably  supposed  to  lie  here.  Act  of  Md.  of  1798, 
Ch.  loi,  Subch.  5,  Sec.  2.  This  ancillary  administration 
only  extends  to  the  assets  of  the  intestate  within  this  Dis- 
trict, and  all  the  authority  given  to  the  administrator  is  over 
the  assets  found  existing  in  this  jurisdiction,  and  not  over 
assets  existing  elsewhere.  Doolittle  v.  Lewis^  7  John.  Ch., 
45,  47;  Boston  v.  Bqylston,  2  Mass.,  384;  Story,  Confl.  of 
Laws,  Sees.  514  b,  515.  Whether,  then,  the  obligation  by 
covenant  of  Bryan,  a  citizen  and  resident  of  the  State  of 
Colorado,  in  a  deed  recorded  and  intended  to  operate  in  the 
State  of  New  York,  can  be  deemed  to  be  a  local  asset  of  the 
estate  of  the  deceased  in  this  District,  which  vested  in  the 
administrator  here,  and  entitled  him  to  sue  therefor,  is  a 
question  that  would  seem  to  admit  of  but  one  answer,  and 
that  is  in  the  negative.  Not  only  is  the  covenant  of  Bryan, 
in  respect  of  which  he  is  sought  to  be  held  liable  here,  not 
found  in  this  District,  but  the  bond  and  mortgage,  in  respect 
to  which  the  claim  of  the  plaintiff  is  founded,  are  bona  nota^ 
bilia  of  the  estate  of  the  deceased  in  New  York,  and  are  not 
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assets  to  be  administered  in  this  jurisdiction.  See  upon  this 
subject  the  cases  of  Smith  v.  Union  Bank  of  Georgetown, 
5  Pet,  525  ;  and  Noonan  v.  Bradley,  9  Wall.,  405. 

Being  of  opinion  that  there  is  no  ground  for  the  relief 
prayed,  we  shall  dismiss  the  bill  of  the  plaintiff  with  costs  to 
the  defendant 

BUI  dismissed. 


DEMPSEY 

V, 

THE  DISTRICT  OF  COLUMBIA. 


Municipal  Ordinances ;  Police  Court;  Soldiers' Home  Dist.  of 
Columbia  ;  Liquor  Traffic. 

1.  When  Congress  enacts  a  municipal  ordinance   for  the   District  of 

Colnmbia,  it  may  provide  that  the  ordinance  shall  be  the  act  of 
the  municipal  corporation  known  as  the  District  of  Columbia,  and 
that  the  District,  as  a  corporation,  shall  enforce  It,  and  shall  be 
liable  for  its  consequences. 

2.  Under  the  act  of  Congress  of  March  3,  1893,  regulating  the  sale  of 

liquor  in  the  District  of  Columbia,  section  15  of  which  provides 
that  '*  prosecutions  for  violations  of  the  provisions  of  this  act  shall 
be  on  information  filed  in  the  Police  Court  by  the  Attorney  of  the 
District  of  Columbia,"  an  information  was  filed  against  D.  in 
the  name  and  on  behalf  of  the  District  of  Columbia  :  Held,  That 
the  information  was  properly  filed  in  the  name  of  the  District, 
and  not  of  the  United  States. 

3.  The  sale  of  intoxicating  liquor  within  one  mile  of  the  Soldiers'  Home 

in  this  District  is  a  violation  of  law ;  construing  acts  of  Assembly, 
D.  C,  of  August  23,  187 1  and  June  20,  1872,  and  act  of  Congress 
of  March  3,  1893,  27  Stats.,  563. 

No.  213.     Submitted  May  31,  1893. — Decided  June  6,  1893. 

Hearing  on  writ  of  error  to  the  Police  Court.  Jtidgment 
affirmed. 

Statement  of  the  case  by  Mr.  Justice  Morris  : 

James  Dempsey,  the  plaintiff  in  error,  was  arraigned  in  the 
Police  Court  of  the  District  of  Columbia  upon  information 
filed  by  the  special  assistant  attorney  for  the  District  of  Co- 
lumbia, in  the  name  and  on  behalf  of  the  District,  for  a  vio- 
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lation  of  one  of  the  provisions  of  the  act  of  Congress  of 
March  3,  1893,  entitled  "An  act  regulating  the  sale  of  intoxi- 
cating liquors  in  the  District  of  Columbia."  The  violation 
consisted  in  the  sale  by  Dempsey  of  spirituous  liquors  on  the 
13th  day  of  March,  A.  D.  1893,  without  a  license,  at  a  place  in 
the  District  about  1500  feet  from  the  Soldiers'  Home  Build- 
ing, within  a  belt  of  territory  in  which  it  is  assumed  that 
traffic  in  intoxicating  liquors  was  prohibited  by  Congres- 
sional legislation,  and  especially  by  an  act  of  Congress  of 
February  28,  1891,  entided  "An  act  to  prohibit  the  granting 
of  liquor  licenses  within  one  mile  of  the  Soldiers'  Home." 
26  Stat,  797. 

The  facts,  as  alleged  and  proved,  were  not  contested  by  the 
accused;  and  the  defense  was  based  exclusively  on  legal 
grounds  to  the  effect  that  the  act  in  question  did  not  now 
constitute  an  offense  under  the  law,  such  as  the  court  could 
take  cognizance  of  under  this  information.  It  was  argued, 
first,  thct  the  information  should  have  been  in  the  name  of 
the  United  States,  and  not  of  the  District  of  Columbia;  and 
second,  that  the  act  of  Congress  of  March  3,  1893,  under 
which  the  prosecution  was  had,  is  not  in  force  in  that  por- 
tion of  the  District  of  Columbia  lying  within  one  mile  of  the 
Soldiers'  Home  property.  The  Police  Court  ruled  against 
this  defense;  and  the  verdict  of  the  jury  was  against  the 
accused. 

Thereupon  the  accused  filed  his  petition  in  the  general 
term  of  the  Supreme  Court  of  the  District  of  Columbia  for 
a  writ  of  error,  which  was  allowed;  and  the  case  is  now  here 
on  that  writ. 

Mr,  Leon  Tobriner  and  Mr,  Joseph  J.  McNaUy  for  the 
plaintiff  in  error : 

I.  The  act  of  March  3,  1893,  was  passed  by  the  Congress 
of  the  United  States  in  its  national  character.  As  such  and 
such  alone  it  legislates  in  respect  to  this  District.  Cohens  v. 
Virginia,  6  Wheat,  424.  A  violation  of  the  provisions  of 
the  act  is  not  an  offense  against  the  District  of  Columbia,  but 
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a  breach  of  a  law  of  the  United  States  relating  to  such  Dis- 
trict The  District  of  Columbia  is  a  mere  municipal  corpora- 
tion; its  supreme  legislative  body  is  Congress.  **  Crimes 
conmiitted  in  the  District  are  not  crimes  against  the  Dis- 
trict, but  against  the  United  States."  Metropolitan  R.  R, 
Co.  V.  D,  C,  132  U.  S.,  9.  Heretofore  only  such  prosecu- 
tions were  in  the  name  of  the  District  as  were  instituted  for 
a  violation  of  the  ordinances  of  the  late  Board  of  Aldermen 
and  Council,  the  Levy  Court,  the  acts  of  the  late  Legislative 
Assembly,  or  as  were  specially  authorized  to  be  brought  in 
the  name  of  and  for  the  benefit  of  the  District  An  example 
of  the  last  will  be  found  in  the  act  of  Congress,  approved 
July  29,  1892,  entitled  "An  act  for  the  preservation  of  the 
public  peace  and  the  protection  of  property  within  the  Dis- 
trict of  Columbia,"  which  provides  **That  all  prosecutions 
for  violations  of  any  of  the  provisions  of  any  of  the  laws  or 
ordinances  provided  for  by  this  act  shall  be  conducted  in 
the  name  of  and  for  the  benefit  of  the  District  of  Co- 
lumbia'' The  distinction  between  the  two  classes  of  prose- 
cutions is  recognized  in  the  act  of  Congress,  approved 
March  3, 1891,  entitled  **An  act  to  defipe  the  jurisdiction  of 
the  police  court  of  the  District  of  Columbia,"  section  second 
thereof  providing  "That  prosecutions  in  the  police  court 
shall  be  on  information  by  the  proper  prosecuting  ofjicer'* 
It  is  contended  by  the  District,  that  the  authority  to  prose- 
cute in  its  name,  and  for  its  benefit  is  given  by  that  portion 
of  the  fifteenth  section  of  the  act  which  provides  for  the 
filing  of  informations  "by  the  attorney  of  the  District  of 
Columbia,  or  any  of  his  assistants."  This  provision  is  a 
mere  delegation  of  authority  to,  and  enlargement  of  the 
duties  of  such  attorney;  it  imposes  upon  this  officer  an  addi- 
tional duty,  the  performance  of  which,  in  the  absence  of  such 
provision  would  fall  upon  the  attorney  of  the  United  States 
for  said  District 

2.  The  two  clauses  of  section  21  of  the  act  of  March  3, 
1893, 2U'e  inconsistent  and  repugnant  The  last  in  order  of 
date  or  local  position  must  prevail.    Endlich  on  Interpre- 
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tation  of  Statutes,  §  183,  p.  252  ;  Harrington  v.  Rochester, 
ID  Wend.,  551-2-3  ;  Br  own  v.  Commrs,,  21  Pa.  St.,  42;  Ryan 
V.  State,  5  Neb.,  282  ;  Albertson  v.  State,  9  Neb.,  438.  Sec- 
tion 21  repeals  all  laws  and  regulations  inconsistent  with  the 
provisions  of  the  act,  except  such  laws  inconsistent  therewith 
that  are  applicable  to  the  sale  of  liquors  within  one  mile  of 
the  Soldiers'  Home.  The  laws  which  were  inconsistent 
therewith  and  were  applicable  to  the  sale  of  liquors  within 
one  mile  of  the  Soldiers'  Home  were  such  parts  of  the  acts 
of  the  Legislative  Assembly  above  referred  to  as  regulate  the 
issuing  of  licenses  for  the  sale  of  intoxicating  liquors,  and 
the  act  of  Congress  of  February  28,  1891.  The  prosecution 
herein  should  have  been  under  the  provisions  of  those  acts. 

Mr,  S.  7!  T/iomas  for  the  District : 

I.  Section  1069,  of  the  Revised  Statutes  of  the  District, 
derived  from  the  act  of  Congress  of  1870,  establishing  the 
Police  Court,  provides  that  it  shall  be  the  duty  of  the  Attor- 
ney of  the  United  States  to  attend  to  the  prosecution  in  the 
Police  Cotut  of  such  offenses  as  were  cognizable  in  the  Crim- 
inal Court  of  the  District  prior  to  June  17,  1870,  whilst 
section  1071  declares:  ^  It  shall  be  the  duty  of  the  Attorney 
for  the  District  or  his  assistants,  to  attend  to  the  prosecution 
in  the  Police  Court  of  all  offenses  arising  from  violation  of 
any  of  the  laws  or  ordinances  of  the  District  in  force 
therein,  and  for  such  service  they  shall  be  paid  therefor  by 
the  District."  It  is  to  be  presumed  that  Congress  had 
knowledge  of  section  107 1  of  the  Revised  Statutes  of  the 
District  when  the  act  of  March  3,  1893,  was  passed.  It 
seems  idle  to  insist  that  Congress,  after  creating  the  Com- 
missioners an  excise  board,  with  authority  to  examine  appli- 
cations for  liquor  licenses  and  clothing  them  with  power  to 
grant  the  same,  and  providing  that  the  license  fee  shall  be 
paid  to  the  Collector  of  Taxes  as  other  District  revenues  are, 
and  that  prosecutions  for  violation  of  the  act  shall  be  on 
information  in  the  Police  Court,  signed  by  the  Attorney  of 
the   District   or   one   of  Ins  assistants,  intended  that  such 
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prosecutions  should  be  in  the  name  of  the  United  States. 
The  license  act  of  1878  (20  Stat,  173),  requiring  the  keepers 
of  dogs  to  pay  a  tax,  provides  that  prosecutions  shall  be 
by  information  in  the  Police  Court,  at  the  instance  of  the 
United  States  District  Attorney.  It  was  held  by  the  Su- 
preme Court  of  the  District  of  Columbia,  that  a  prosecution 
under  that  statute  was  properly  instituted  in  the  name  of  the 
United  States,  and  simply  because  the  statute  directed  the 
information  to  be  brought  by  the  Attorney  of  the  United 
States.      U,  S.  v.  Hoskins,   sth  Mackey,  478. 

2.  The  Soldiers'  Home  law  was  addressed  to  the  authori- 
ties charged  with  the  duty  of  granting  licenses.  It  was  not 
necessary  that  it  should  have  a  penalty  clause.  It  was 
necessary,  however,  to  Dempsey's  defense  that  he  should 
have  the  paper  license  of  the  Excise  Board;  it  was  no  de- 
fense to  this  prosecution  that  the  sale  was  made  where  li- 
censes are  not  granted  under  any  circumstances.  Pratker 
V.  People,  85  111.,  36.  The  21st  section  of  the  act  of  March 
3»  1893,  does  not  present  a  cause  of  repugnancy  in  the  two 
clauses.  The  object  of  the  exception  of  the  Soldiers'  Home 
law  shows  an  intention  on  the  part  of  Congress  to  retain  that 
law,  and  this  is  evident  from  the  language  of  the  12th  sec- 
tion imposing  a  penalty  upon  any  person  engaging  in  the  sale 
of  intoxicating  liquors  in  any  portion  of  the  District  where 
the  sale  thereof  is  prohibited.  This  provision  could  have 
no  operation  at  all  unless  it  related  to  the  Soldiers'  Home 
limit.  The  repealing  clause  of  the  act  of  March  3,  1893, 
expressly  retains  the  Soldiers'  Home  law;  but  suppose  the 
act  of  1893  repealed  the  Soldiers'  Home  law,  that  would  not 
avail  Dempsey.  He  still  would  be  in  the  predicament  of 
having-  sold  liquor  without  a  license.  It  was  absolutely 
necessary  for  him  in  his  defense  in  the  Police  Court  to  have 
the  paper  license  required  by  the  act  of  March  3,  1893. 
Since  the  passage  of  this  act  the  possession  of  the  paper 
Mcense  is  necessary  in  all  cases  to  justify  the  sale  of  intoxi- 
cating liquors  in  the  District  of  Columbia. 


Digitized  by 


Google 


68  I  Court  of  Appeals  Dist.  of  Col. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

The  two  assignments  of  error  here,  are  based  upon  the 
same  objections  that  were  urged  in  the  Police  Court,  and 
which  that  court  refused  to  sustain. 

I.  It  is  contended,  in  the  first  place,  that  this  information 
should  have  been  filed  in  the  name  of  the  United  States,  and 
not  on  behalf  of  the  District  of  Columbia,  And  it  is  argued 
that  the  act  complained  of,  if  it  is  a  crime  at  all,  is  a  violation 
of  an  act  of  Congress,  and  not  merely  of  a  local  ordinance; 
that  the  legislation  of  Congress  is  national  in  its  character; 
and  that,  in  the  language  of  the  case  of  the  Metropolitan 
Railroad  Company  v.  The  District  of  Columbia^  132  U.  S., 
9,  "crimes  committed  in  the  District  of  Columbia  are  not 
crimes  against  the  District,  but  against  the  United  States.** 

It  is  true,  as  stated  in  the  case  of  Cohens  v.  Virginia^  6 
Wheaton,  424,  that,  in  legislating  for  the  District  of  Co- 
lumbia, Congress  acts  as  the  legislature  of  the  Union;  and, 
as  the  Constitution  of  the  United  States  now  stands,  this 
could  not  well  be  otherwise.  But  it  is  likewise  true,  as  laid 
down  in  the  same  case,  that  the  extent  and  incidents  of  this 
legislation  are  to  be  determined  from  its  character  and  sub- 
ject matter.  Such  legislation  may,  for  some  purposes,  have 
a  scope  and  effect  co-extensive  with  the  Union;  while  for 
other  purposes  it  may  have  no  extra-territorial  effect  what- 
ever. Congress  may  not  only  legislate  for  the  District  of 
Columbia  in  a  general  sense;  it  may  also  make  for  it  such 
by-laws  and  local  regulations  as  are  usually  comprehended 
under  the  name  of  municipal  ordinances.  This  latter  power 
it  may  delegate;  the  power  of  general  legislation  it  may  not 
delegate.  But  whatever  power  it  may  delegate  it  certainly 
can  Itself  exercise  directly.  And  when  Congress  enacts  a 
municipal  ordinance  for  the  District  of  Columbia,  it  may 
provide  that  this  ordinance  shall  be  the  act  of  the  municipal 
corporation  known  as  the  District  of  Columbia,  and  that  the 
District  as  a  corporation  shall  enforce  it,  and  shall  be  liable 
for  its  consequences.  In  fact,  such  enforcement  and  such 
liability  would  seem  to  follow  as  a  necessary  consequence 
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from  the  character  of  the  legislation  as  a  municipal  ordi- 
nance. 

In  the  case  of  Barnes  v.  District  of  Columbia,  91  U.  S. 
540,  the  District  of  Columbia,  as  a  municipality,  was  held 
responsible  for  the  action  of  an  agency  imposed  upon  it  by 
the  superior  power  of  Congress.  If  it  was  responsible  for 
the  action  of  that  agency  it  was  equally  entitled  to  any  bene- 
fits resulting  from  it.  And  if  such  an  agency  could  be  so 
imposed  upon  it  with  such  results,  it  is  only  reasonable  that 
the  incidents  of  municipal  ordinances  imposed  upon  it  should 
be  construed  in  the  same  way. 

But  we  are  not  left  here  solely  to  the  interpretation  of  gen- 
eral principles.  In  providing  in  the  15th  section  of  the  act  of 
March  3,  1893,  that  "  prosecutions  for  violations  of  the  pro- 
visions of  this  act  shall  be  on  information  filed  in  the  Police 
Court  by  the  attorney  of  the  District  of  Columbia  or  any  of 
his  assistants  duly  authorized  to  act  for  him,"  we  are  not  to 
suppose  that  Congress  intended  to  convert  the  attorney  of 
the  municipal  corporation  into  a  federal  official.  It  might 
have  rather  serious  consequences  so  to  hold.  An  attorney 
can  only  be  the  attorney  of  his  principal.  What  he  does  as 
attorney  he  must  do  in  the  name  and  on  behalf  of  his  princi- 
pal. The  principal  here  is  'Jie  District  of  Columbia,  and  not 
the  United  States.  It  is  true  that  Congress  might  possibly 
have  directed  the  attorney  for  the  District  of  Columbia  to 
proceed  in  the  name  of  the  United  States.  But  unless  it  did 
so  specifically  and  by  express  direction  it  would  manifestly 
be  improper  for  him  to  assume  to  proceed  in  the  name  of  the 
United  States. 

The  first  ground  of  exception,  therefore,  taken  by  the 
plaintiff  in  error  we  regard  as  wholly  untenable. 

2.  The  second  assignment  of  error  is  based  upon  the  as- 
sumption that  the  act  of  March  3,  1893,  is  not  in  force  in  that 
portion  of  the  District  of  Columbia  lying  within  one  mile  of 
the  Soldiers'  Home.  It  is  argued  that  the  two  clauses  of 
section  21  of  that  act,  by  one  of  which  this  act  is  made  a 
substitute  for  all  existing  laws  and  regulations  for  the  sale  of 
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intoxicating  liquors,  and  by  the  second  of  which  all  incon- 
sistent laws,  except  such  r.s  are  applicable  to  the  sale  of 
liquor  within  one  mile  of  the  Soldiers'  Home,  are  rq>ealed, 
are  inconsistent  with  each  other;  that,  in  consequence  of  such 
alleged  inconsistency,  only  the  second  clause  is  in  force;  that 
the  only  inconsistent  legislation  applicable  to  the  sale  of 
liquor  within  one  mile  of  the  Soldiers'  Home,  is  the  act  of 
the  Legislative  Assembly  of  the  District  of  Columbia  of 
August  23,  1871,  as  modified  by  an  act  of  the  same  body  of 
June  20,  1872,  imposing  a  license  fee  upon  certain  classes  of 
business,  among  them  the  traffic  in  intoxicating  liquor,  and 
the  act  of  Congress  of  February  28,  1891,  which  has  been 
already  mentioned,  as  prohibiting  the  granting  of  licenses  for 
the  sale  of  liquor  at  any  place  within  one  mile  of  the  Sol- 
diers' Home;  and  that,  as  these  laws  are  specifically  continued 
in  force  and  are  in  fact  inconsistent  with  the  act  of  1893,  the 
former  laws  and  not  the  act  of  1893  are  now  in  force  in  the 
District  in  question,  and  the  prosecution,  if  any,  should  be 
under  them.  And,  as  it  is  claimed,  that  under  the  decision 
of  the  Supreme  Court  of  the  District  of  Columbia,  in  the 
case  of  the  District  of  Colufnbia  v.  Nau,  20  D.  C,  547,  no 
prosecution  could  be  maintained  against  the  defendant  under 
these  laws,  in  consequence  of  the  alleged  absence  of  penalty 
in  the  act  of  February  28,  1891,  the  conclusion  is  that  no 
prosecution  could  be  maintained  at  all;  and  that  the  territory 
which  Congress  sedulously  sought  to  purge  from  the  sale  of 
intoxicating  liquors,  is  absolutely  free  to  all  comers  for  the 
sale  of  such  liquors,  without  license,  without  fee,  and  without 
restriction  of  any  kind. 

We  do  not  find  any  such  inconsistency  as  is  claimed  in  the 
2ist  section  of  the  act  of  March  3,  1893.  And  even  if  there 
were  such  inconsistency,  and  the  second  clause  should  be 
regarded  as  the  only  operative  part,  it  is  not  apparent  that  it 
has  any  effect  whatever  on  the  law  prohibiting  the  issue  of 
licenses  to  sell  in  the  region  adjacent  to  the  Soldiers'  Home. 
There  is  no  inconsistency  between  the  act  of  February  28, 
1891,  and  the  act  of  March  3,   1893.    The  latter  seeks  to 


Digitized  by 


Google 


Dempsey  v.  District  of  Columbia.  ji 

regulate  the  sale  of  liquor  in  the  District  of  Columbia,  and 
provides  a  system  of  advanced  license  fees.  It  also  provides 
that  in  certain  districts  adjacent  to  schools  and  churches,  the 
traffic  should  not  be  carried  on,  and  no  license  for  it  should 
be  granted.  Entirely  in  accordance  with  the  latter  provision 
and  not  in  any  manner  inconsistent  with  the  later  law,  the 
act  of  February  28,  1891,  prohibits  the  issue  of  any  license 
for  the  traffic  within  one  mile  of  the  Soldiers'  Home^  and 
thereby  virtually  prohibits  the  traffic  itself  within  that  region. 
The  two  enactments  do  not  contravene  each  other  in  any 
manner.  The  reference  in  Section  21  of  the  act  of  1893  ^^ 
the  Soldiers'  Home  was.  evidently  for  abundant  caution,  to 
negative  any  implication  that  the  act  of  1893  was  to  be  a 
substitute  for  the  other. 

The  defendant  in  this  case  had  no  license  under  either  the 
act  of  1873  or  the  Assembly  act  of  1871.  The  act  of  1893 
was  plainly  operative  in  his  case.  It  prohibited  under  penalty 
the  traffic  in  liquor  at  any  place  in  the  District  of  Columbia, 
except  in  pursuance  of  license.  It  incorporated  in  itself,  be- 
cause it  did  not  repeal,  the  act  of  February  28,  1891.  It, 
therefore,  absolutely  prohibited  within  the  region  adjacent  to 
the  Soldiers'  Home  the  sale  of  intoxicating  liquors,  with  or 
without  license,  by  superadding  the  prohibition  of  license  for 
that  region. 

It  is  very  plain  to  us  that  the  defendant  has  brought  him- 
self within  the  operation  of  the  penalty  prescribed  by  the  act 
of  March  3,  1893,  and  that  the  judgment  of  the  Police  Court 
against  him  should  be  affirmed  with  costs. 

The  writ  of  error  is  dismissed^  and  the  cause  is  remanded 
to  the  Police  Court  with  directions  to  carry  its  judgment  into 
effect. 
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SIMS 

V, 

THE  GEORGETOWN   COLLEGE. 


KuLB  IN  Shelley's  Case;  Executory  Trusts. 

1.  The  rule  in  Shelley's  case  is  equally  applicable  to  the  limitations  of 

equitable  as  to  legal  estates ;  but  the  estate  of  the  ancestor  and 
the  limitation  to  the  heirs  must  be  of  the  same  quality,  that  is, 
both  must  be  legal  or  both  equitable. 

2.  The  same  words  that  create  an  estate  in  fee  simple,  or  an  estate  in 

fee  tail,  in  legal  estates,  will,  when  applied  to  an  equitable  estate, 
create  an  estate  in  fee  simple  or  fee  tail  in  that  estate. 

3.  And  the  only  exception  to  the  rule  in  its  application  to  equitable  es- 

tates is  where  a  court  of  equity  is  called  upon  to  direct  the  exe- 
cution of  an  executory  trust,  in  which  case  the  court  will  apply 
the  rule  or  not,  as  will  best  subserve  the  purpose  and  intent  of  the 
author  of  the  trust. 

4.  An  executory  trust  is  where  a  trust  is  created  either  by  stipulation  or 

direction,  in  express  terms  or  by  necessary  implication,  to  make  a 
settlement  or  conveyance  to  uses,  or  upon  trusts  which  are  simply 
indicated  but  not  finally  declared  by  the  instrument  containing 
the  stipulation  or  direction ;  and  the  form  and  limitations  of  the 
settlement  or  trusts  are  subsequently  directed  by  the  court. 

5.  By  a  devise  to  a  daughter  for  life  and  after  her  death  **  to  her  heirs, 

share  and  share  alike,"  the  first  taker,  under  the  rule  in  Shelley's 
case,  takes  a  fee.  The  additional  words,  **  share  and  share  alike," 
following  the  word  "  heirs  '*  will  not  control  the  legal  import  of 
such  word  of  limitation. 

6.  A  devise  to  a  woman  to  her  separate  use  free  from  the  control  of  her 

husband,  does  not  alter  the  nature  of  the  estate  devised,  so  as  to 
interfere  with  the  application  of  the  rule  in  Shelley's  case,  where 
the  rule  would  otherwise  apply.  The  separate  use  is  distinct  from 
the  estate  vested. 

No.  57.     Submitted  June  13,  1893. — Decided  September  5,  1893. 

Hearing  on  appeal  by  the  complainants  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia  holding  an 
equity  term,  sustaining  a  demurrer  to  their  bill.     Affirmed, 

Statement  of  the  case  by  the  Chief  Justice  : 

The  bill  in  this  case  was  filed  for  the  purpose  of  having 
certain  deeds  declared  void  and  without  effect  as  against  the 
complainants,  and  to  have  a  certain  deed  in  the  proceedings 
mentioned  reformed,  so  as  to  vest  an  estate  in  the  complain- 
ants. 
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It  appears  from  the  allegations  of  the  bill,  that  the  Presi- 
dent and  Directors  of  the  Georgetown  College,  a  corpora- 
tion in  the  District  of  Columbia,  being  the  owner  of  lot  15, 
in  Square  924,  in  the  city  of  Washington,  sold  the  same  to 
David  Atkins,  since  deceased,  for  valuable  consideration, 
and  on  the  20th  of  April,  1849,  there  was  executed  what  was 
supposed  to  be  a  good  deed  to  Atkins  for  the  lot,  by  the  Rev. 
Dr.  Ryder,  the  then  president  of  the  corporation,  but  which 
deed  was  defective  and  without  effect  to  convey  the  title,  be- 
cause executed  by  Dr.  Ryder  simply  in  his  character  as 
president  of  the  college,  and  not  by  the  corporation.  Atkins, 
the  vendee,  paid  the  purchase  money,  and  entered  into  pos- 
session of  the  property,  and  held  and  enjoyed  the  same  down 
to  the  time  of  his  death,  in  January,  1866.  He  left  surviving 
him  a  widow  and  several  children,  among  them  Margaret 
Sims,  the  mother  of  the  complainants.  He  left  a  last  will 
and  testament,  dated  the  i8th  of  August,  1865,  which  was 
duly  admitted  to  probate.  In  that  will  is  contained,  among 
others,  the  following  devises: 

^^  Sixth,  I  give  and  devise  to  my  daughter,  Margaret 
Sims,  for  life,  that  piece  of  land  situated  as  aforesaid,  in  the 
city  of  Washington,  and  known  and  described  on  the  afore- 
said plat  or  plan  as  lot  numbered  fifteen  (15),  in  square  num- 
bered nine  hundred  and  twenty-four  (924),  and  after  her 
death  the  same  to  go  to  her  heirs,  share  and  share  alike." 
And  in  another  clause  of  his  will,  the  testator  declared  that 
it  was  his  purpose  and  intent  that  the  devises  and  bequests 
made  to  his  daughters  should  be  "  to  their  sole  and  separate 
use,  as  if  femes  sole  and  never  married,  and  not  to  be  in  any 
way  subject  to  or  liable  for  the  debts  of  any  present  or  future 
husbands  they  may  have.*' 

It  further  appears,  from  the  allegations  of  the  bill,  that  the 
Georgetown  College,  for  the  purpose  of  curing  the  defect 
and  informality  in  the  deed  of  tfie  20th  of  April,  1849,  on  the 
loth  of  January,  1883,  executed  a  conveyance  to  Margaret 
Sims,  the  daughter  and  devisee  named  in  the  devise  just 
recited;  in  which  deed  are  recited  the  facts  that  she,  Margaret 
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Sims,  was  then  owner  of  the  property  in  fee  simple;  that  the 
previous  deed  to  Atkins,  the  testator,  was  defective,  and 
therefore  the  corporation  made  the  deed  of  the  leg2l  estate  to 
the  devisee.  It  is  also  alleged  that  Margaret  Sims,  after  this 
deed  to  her,  sold  and  conveyed  the  property  to  another  per- 
son, and  that  the  defendants,  other  than  the  corporation, 
claim  title  derived  from  and  through  Margaret  Sims.  Mar- 
garet Sims  is  dead,  and  the  complainants,  her  children  and 
heirs-at-law,  claim  the  property  under  the  devise  in  their 
grandfather's  will,  a  copy  of  which  will  is  exhibited  with  and 
as  part  of  the  bill. 

Upon  the  allegation  of  these  facts,  the  complainants  pray 
a  decree  declaring  the  title  to  be  in  themselves  as  devisees, 
and  that  the  deed  from  the  corporation  of  Georgetown  Col- 
lege, so  far  as  it  purports  to  convey  a  fee  simple  estate  to 
Margaret  Sims,  shall  be  held  to  be  inoperative,  and  that  the 
deed  from  Margaret  Sims  to  her  grantee,  and  the  fnesfu 
conveyances  to  other  defendants,  shall  all  be  declared  null 
and  void,  so  far  as  they  purport  to  convey  any  greater  estate 
than  an  estate  for  the  life  of  Margaret  Sims. 

The  bill  was  demurred  to  by  the  defendants,  and  the  court 
below,  upon,  hearing  and  after  full  and  elaborate  discussion 
of  the  question  involved,  sustained  the  demurrer,  and  dis- 
missed the  bill. 

Mr,  Franktin  H.  Mackey  and  Mr.  H,  0,  Claughton  for 
appellants : 

I.  The  rule  in  Shelley's  case  is  not  a  favorite  with  the  courts 
of  the  United  States  and  especially  with  the  federal  courts 
when  construing  a  will.  2  Redfield  on  WiUs,  323 ;  Darnel 
v.  Whartenby,  \y  Wall.,  639.  The  rule  is  not  to  be  ex- 
tended. Guthrie's  Appeal,  37  Pa.  St.,  9.  Margaret  Sims 
took  an  estate  for  life  only,  because  the  words  "and 
after  her  death  the  same  to  go  to  her  heirs  sltare  and  sliare 
alike, ^^  take  the  case  out  of  the  rule  in  Shelley's  case.  Dis- 
tributive words  take  the  case  out  of  the  rule.  Lethers  v. 
Gray,  96  N.  C,  548  ;    Ward  v.  Jones,  5  Eq.,  404 ;  Mills  v. 
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Thomas,  95  N.  C,  362 ;  FiruUay  v.  Riddle^  3  Binney,  165 ; 
Fidion  V.  Harmony  44  Md.,  251  ;  Home  v.  Z^^/A,  4  Gill 
&  J.,  434 ;  Doe  d.  Strong  v.  GojSf,  1 1  East.,  668 ;  Doe 
d.  Long  V.  Laming,  2  Burr.,  1 100.  It  has  been  said  that  the 
two  cases  last  mentioned  were  overruled  by  Jesson  v. 
Wright,  2  Bligh,  58.  But  Sir  Edward  Sugden  in  Mont- 
gomery V.  Montgomery,  3  J.  &  Lat.,  52,  referred  to  both,  and 
did  not  think  them  overruled  by  Jesson  v.  Wright.  The 
following  cases  are  also  in  point :  Crump  d,  Wooley  v.  Nor- 
wood, 7  Taunt,  302;  Gretton  v.  Howard,  6  Taunt.,  94, 
affirmed  in  i  Mer.,  448 ;  Right  v.  Creber,  5  B.  &  C,  866, 
cited  with  approval  by  Story,  J.  in  Sisson  v.  Seabury,  I 
Sumn.,  235.  This  will  is  to  be  construed  as  of  the  time  of 
its  making.     Findly  v.  Biddle,  3  Binney,  166. 

Applying  this  rule  we  will  see  that  it  would  be  impossible 
to  cany  out  the  intention  of  the  testator  had  it  happened,  as 
it  well  might  have,  that  at  the  death  of  Margaret  Sims  a 
chfld  had  survived  her  and  also  two  children  of  a  deceased 
child  as  her  only  heirs.  How,  in  that  case,  could  the  estate 
go  to  her  heirs  "share  and  share  alike.**  By  the  cotu-se  of 
descent  the  child  would  take  one-half  of  the  estate  and  the 
two  grandchildren  one-fourth  each.  But  a  distribution 
^  share  and  share  alike  ^  would  give  the  child  and  two  grand- 
children one-third  each.  To  give  effect  therefore  to  the 
intent  of  the  testator  as  expressed,  a  proper  construction  of 
his  will  requires  that  the  heirs  shall  take  as  purchasers. 

2.  The  devise  was  an  executory  trust,  and  the  rule  in 
Shelley's  case  can,  therefore,  have  no  application,  because  the 
legal  title  to  the  property  in  question  was  never  in  the  tes- 
tator Atkins;  he  had  only  the  equitable  right  to  require  the 
Georgetown  College  to  convey  the  property  to  him  or  his 
assigns.  This  right  passed  by  his  will  to  the  mother  of  the 
complainants,  and  by  her  death  has  become  vested  in  them. 
I  Perry  on  Trusts,  Sec.  359. 

3.  TTie  devise  was  to  the  daughter  for  life,  "  to  hold  as  her 
separate  estate  free  from  the  control  of  her  husband."  Such 
an  estate  is  entirely  different  in  quality  from  the  common 
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law  legal  estate  which  would  go  to  the  heirs.  When  the 
two  estates  differ  in  quality  they  cannot  coalesce  so  as  to  give 
the  first  taker  a  fee,  and  although  the  books  generally  illus- 
trate the  rule  by  the  example  of  a  legal  estate  in  the  first 
taker  and  an  equitable  estate  in  the  remainder-man  and  vice 
versa,  yet  the  principle  has  the  same  application  where  an 
equitable  separate  estate  is  given  to  the  first  taker  and  a 
legal  estate  to  the  remainder-man.  A  devise  of  land  to  a 
married  woman  to  hold  as  her  separate  estate  is  not  recog- 
nized at  common  law.  2  Story  Eq.  (13th  ed.),  p.  729,  note 
I.  It  is  only  in  courts  of  equity  that  such  devises  are  rec- 
ognized and  effect  given  to  the  will  of  the  testator  by  treat- 
ing the  estate  as  an  equitable  one  and  holding  the  husband 
(whose  marital  rights  are  not  at  law  affected  by  such  a  de- 
vise) a  trustee  for  the  wife.  2  Story  Eq.,  709,  712.  This 
estate,  then,  which  was  devised  by  Atkins  to  his  married 
daughter,  was  an  equitable  estate  and,  therefore,  could  not 
coalesce  with  the  legal  estate  given  to  the  heirs.  Stoner  v. 
Curwen,  5  Simons  ;  Earl  of  Vemlani  v.  Bathurst,  1 3  Simons, 
385;  I  Perry  on  Trusts,  Sec.  369. 

4.  The  rule  in  Shelle3r^s  case  does  not  apply  to  the  case  at 
bar  because  the  rule  is  a  rule  of  tenure  and  applies  only  to 
cases  where  the  testator  held  his  estate  by  a  common  law 
tenure.  If  he  had  no  tenure,  that  is  to  say,  common  law 
tenure,  in  the  estate  which  his  will  is  to  act  upon,  but  only 
an  equitable  interest,  the  rule  has  no  application. 

Equity  has  never  applied  the  rule  in  Shelley's  case  to  the 
devise  of  such  a  purely  equitable  right  as  the  testator  Atkips 
held  at  the  time  of  his  death  and  by  his  will  devised  to  his 
daughter,  the  mother  of  these  complainants.  There  is  a  con- 
flict in  the  English  authorities  upon  the  effect  of  a  devise  of 
a  separate  estate  to  the  ancestor  for  life,  remainder  to  her 
heirs,  and  a  devise  for  life  to  the  ancestor  with  remainder  to 
the  heirs,  share  and  share  alike;  and  the  Supreme  Court,  in 
commenting  upon  these  irreconcilable  differences,  in  the  ex- 
ercise bf  its  right  to  independent  judgment,  has  approved  of 
the  law  as  decided  in  the  case  of  Bagshaw  v.  Spencer,  Doe 
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V.  Laming,  Montgomery  v.  Montgomery,  and  Wright  v.  Creber ; 
Piw^r  V.  Considim,  6  Wall.,  477,  and  Daniel  v.  Wliartenby, 
17  Wall.,  643-644. 

Jfr.  5.  i^  Leigkton  and  iWr.  /e?*  Barnard  for  appellees : 

No  mere  words  of  limitation  superadded  to  the  word 
"  hdrs  ^  or  "  heirs  of  the  body  "  will  serve  to  defeat  the  oper- 
ation of  the  rule  in  Shelley's  case,  unless  the  course  of  succes- 
sion is  thereby  changed.  Home  v.  Lyeth,  4  H.  &  J.,  431. 
In  the  case  at  bar,  there  are  no  limiting  words  after  "  her 
heirs."  Equality  of  inheritance  is  in  accordance  with  the 
provisions  of  the  "  Statute  to  Direct  Descents,"  Act  of  1786, 
Ch.  45,  Sec.  2. 

The  phrase  "  shaFe  and  share  alike  "  after  the  words  "  her 
heirs,"  does  not  change  the  succession.  Had  Margaret  Sims 
died  intestate,  not  having  sold  the  lot  so  devised  to  her,  it 
would  have  descended  to  her  heirs  in  equal  proportions. 
Clarke  v.  Smith,  49  Md.,  117. 

The  complainants  aver  that  they  are  the  only  heirs  of 
Margaret  Sims,  and  their  claim  to  the  property  in  litigation 
is  based  upon  that  fact  This  averment,  if  material,  is  fatal 
to  their  right  of  recovery,  for,  if  they  have  any  rights  as 
heirs,  it  is  because  Margaret  Sims  had  an  estate  of  inheri- 
tance, with  all  of  the  qualities  that  attach  to  such  an  estate, 
including  the  power  of  alienation,  so  as  to  defeat  the  ex- 
pectancy of  her  heirs.  Simpe/s  Lessee  v.  Simpers,  15 
Md.,  185  ;  Jones  v.  Morgan,  i  Brown's  Chan.  Rep.,  206. 
There  is  nothing  in  the  instrument  under  discussion  to  indi- 
cate that  the  word  "heirs"  as  therein  employed  was  not 
intended  to  comprehend  the  whole  class  of  heirs,  and  that 
they  should  become  entitled  to  the  estate  on  the  death  of 
Margaret  Sims,  in  the  same  manner,  and  to  the  same  extent, 
and  with  the  same  descendible  qualities  as  if  the  devise  had 
been  to  her  and  her  heirs.  The  intention  will  not  control 
the  legal  effect  of  the  word  **heirs."  4  Kent,  Sees.  222, 
226  and  228.  The  rule  in  Shelley's  case  does  not  effectuate 
the  intention  of  the  testator,  but  generally  defeats  it    It  is 
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not  a  rule  of  construction,  but  of  law.  2  Jarman  on  Wills, 
242.  In  cases,  therefore,  where  the  word  "  heirs  "  or  "  heirs 
of  the  body"  are  used,  they  will  be  construed  to  limit  or 
define  the  estate  intended  to  be  conveyed,  and  will  not  be 
treated  as  words  of  purchase,  and  no  supposed  intention  on 
the  part  of  the  testator  or  grantor,  arising  from  the  estate 
being  conveyed  in  the  first-  instance  for  life,  will  be  permitted 
to  control  their  operation,  as  words  of  limitation.  In  all  such 
cases,  the  estate  became  immediately  executed  in  the  ances- 
tor, who  became  seized  of  an  estate  of  inheritance.  Wan'  v. 
Rictiardson,  3  Md.,  545  ;  Griffith  v.  Pluintner,  32  Md.,  74. 
In  this  case  the  word  "  heirs  "  is  used,  thus  bringing  it  within 
the  exact  letter  of  the  rule.  What  has  been  said  or  decided 
in  cases  where  the  word  "  issue,"  "  children,"  or  other  forms 
of  expression  not  ex  vi  tertmni  within  the  rule,  can  be  of 
little  value  in  determining  the  proper  construction  of  the  will 
in  litigation.  Chelton  v.  He?td€rson,  9  Gill,  432.  To  de- 
termine whether  the  rule  has  application,  the  remainder  and 
not  the  life  estate  is  the  point  of  inquiry.  Are  the  heirs  or 
heirs  of  the  body  to  take  as  a  class  in  succession  from  gener- 
ation to  generation,  is  the  test  as  to  whether  the  limitation  be 
within  or  without  the  rule.  Stump  w^JordaUy  54  Md.,  627  ; 
Fulton  v.  Harman,  44  Md.,  263.  The  rule  is  part  of  our 
inheritance  from  Maryland.  So  well  defined  and  clearly 
settled  is  it  with  its  modifications,  that  the  case  of  Green  v. 
Green,  23  Wallace,  486,  is  the  only  reported  case  in  which 
the  rule  was  discussed  within  this  jurisdiction  since  1801. 
The  case  of  Daniel  v.  Whartenbyy  in  17th  Wallace^  p. 
639,  came  up  on  error  from  Delaware,  and  seems  to  be  the 
only  other  case  where  the  rule  has  been  considered  by  the 
Supreme  Court 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

The  only  question  presented  is  whether  the  devise  of  the 
property  to  the  daughter  for  life,  "  and  after  her  death,  the 
same  to  go  to  her  heirs,  share  and  share  alike',]  is  within 
the  well  known  rule  in  Shelley's  Case,  i  Rep.,  93,  104. 
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That  celebrated  and  long  existing  rule  of  law  is,  that 
where,  in  the  same  instrument,  the  ancestor  takes  an  estate 
of  freehold,  with  remainder  mediately  or  immediately  to  his 
heirs,  or  heirs  of  his  body,  the  word  heirs  is  a  word  of  limi- 
tation of  the  estate,  and  not  of  purchase;  or,  in  other  words, 
that  such  remainder  vests  in  the  ancestor  himself;  and  the 
heirs,  when  they  take,  take  by  descent  from  him,  and  not  as 
purchasers  from  the  grantor  or  devisor.  Thus,  if  the  limi- 
tation be  to  his  heirs  in  general,  a  fee  simple  is  given  to  the 
ancestor;  if  to  the  heirs  of  his  body,  he  takes  a  fee  tail,  ac- 
cording to  the  common  law.  This  rule,  it  is  said,  was  first 
established  to  prevent  the  inheritance  from  being  in  abey- 
ance— ^from  being  tied  up  dependent  upon  future  contin- 
gencies; and  to  facilitate  the  alienation  of  lands — treasons 
equally  good  and  operative  at  this  day  as  when  the  rule  was 
first  established.  And  the  rule  is  equally  applicable  to  the 
limitations  of  equitable  as  to  legal  estates;  but  the  estate  of 
the  ancestor  and  the  limitation  to  the  heirs,  must  be  of  the 
same  quality,  that  is,  both  must  be  legal  or  both  equitable. 
The  same  words  that  create  an  estate  in  fee  simple  or  an 
estate  in  fee  tail  in  legal  estates,  will,  when  applied  to  an 
equitable  estate,  create  an  estate  in  fee  simple  or  fee  tail  in 
that  estate.  This  is  an  established  principle,  and  it  is  fotmded 
upon  the  reason  and  policy,  indeed  the  necessity,  of  preserv- 
ing uniformity  of  the  law  in  relation  to  the  two  kinds  of 
estates  in  land;  and  the  authorities  maintain  the  principle 
without  dissent.  Garth  v.  Baldwin,  2  Ves.,  646 ;  Janes  v. 
Morgan,  I  Bro.  Ch.,  206;  Brydges  v.  Brydges,  3  Ves.,  120, 
125;  I  Perry  on  Trusts,  Sec.  358;  i  Prest.  on  Estates,  263; 
4  Kent  Com.,  215  ;  Croxall  v.  Shererd,  5  Wall.,  281.  The 
only  modification  or  qualification  of  the  rule,  in  its  applica- 
tion to  equitable  estates,  .s  where  a  court  of  equity  is  called 
upon  to  direct  the  execution  of  an  executory  trust  In  such 
case  the  court  will  apply  the  rule  or  not,  as  will  best  subserve 
the  purposes  and  intent  of  the  author  of  the  trust. 

The  rule  in  Shelle)r*s  case  has  not  met  with  favor  in  some 
of  the  States  of  our  Union,  and  it  has  been,  in  those  States, 
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either  qualified  or  entirely  abrogated  by  legislative  enact- 
ment. But  in  Maryland  the  rule  has  been  in  full  force  and 
operation  from  the  earliest  settlement  of  the  colony,  as  a  rule 
of  property;  and  as  the  laws  of  that  State,  as  they  existed  on 
the  27th  day  of  February,  1801,  were  continued  in  force  over 
this  District,  except  where  they  were,  or  might  thereafter 
become,  inconsistent  or  in  conflict  with  the  legislation  of 
Congress,  the  rule  in  Shelley's  case  is  a  part  of  the  common 
law  of  this  District;  and,  while  not  disposed  to  enlarge  or 
give  the  rule  any  new  application,  this  court  has  no  power 
whatever  to  depart  from  the  rule,  or  in  the  least  to  restrict  its 
application.  To  do  so  would  be  to  disrupt  the  ligaments  of 
title,  and  to  introduce  confusion,  where,  for  the  good  of  the 
community,  quiet  and  repose  should  be  maintained. 

In  this  case,  the  subject  of  devise  was  an  equitable  estate. 
The  testator  had  fully  paid  the  purchase  money,  and  he  was 
in  possession,  and  manifestly  supposed  that  he  had  a  com- 
plete legal  tide.  But  because  of  the  mistake  in  the  first  con- 
veyance, made  in  1849,  the  mere  legal  estate  remained  in  the 
corporation  of  Georgetown  College,  and  that  corporation 
was  a  constructive  trustee  of  the  legal  title,  without  bene- 
ficial interest  in  the  estate.  If,  therefore,  the  devise  to  the 
daughter  invested  her  with  the  equitable  fee  in  the  estate,  she 
was  entitled  to  call  for  the  conveyance  of  the  title  to  herself, 
and  the  subsequent  deed  of  conveyance  made  to  her  by  the 
corporation  was  proper,  and  she  became  fully  clothed  with 
the  legal  estate.  If,  on  the  other  hand,  she  took  but  a  life 
estate  by  the  devise,  the  deed  should  have  conveyed  to  her 
but  a  life  estate  at  law,  with  remainder  to  her  heirs,  according 
to  the  terms  of  the  will.  The  devise,  however,  operated  only 
on  the  equitable  estate,  and  the  estate  devised  to  the  daugh- 
ter and  that  in  remainder  were  of  the  same  nature  and 
quality,  and  not  different 

I^  tliis  was  a  devise  simply  to  the  daughter  for  life,  and 
after  her  death  to  her  heirs,  of  course  there  could  be  no 
question  of  the  application  of  the  rule  in  Shelley's  case,  and 
the  daughter  would  take  the  equitable  fee,  and  the  heirs 
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could  only  claim  by  descent  from  the  mother.  Do  the  addi- 
tional words, "  share  and  share  alike,"  have  the  effect  of  con- 
verting the  devise  into  one  for  life  to  the  daughter,  with 
remainder  to  the  heirs  as  purchasers?  If  this  case  was  in  an 
iEnglish  court,  it  would  not  be  open  to  argument.  Accord- 
ing to  the  most  authoritative  decisions  there,  the  daughter 
would  take  an  estate  in  fee;  for  it  has  long  been  the  estab- 
lished doctrine  in  the  English  courts,  that  additional  words 
such  as  those  employed  in  the  present  devise,  following  the 
words  heirs  or  heirs  of  the  body,  will  not  control  the  legal 
import  of  such  words  of  limitation.  Thus,  in  the  leading 
case  ol  Jones  v.  Morgatiy  i  Bro.  Ch.,  206,  the  devise  was  to 
trustees  to  stand  seized  to  the  tise  of  A  for  life  without 
impeachment  of  waste;  after  his  decease,  to  the  use  of  the 
heirs  male  of  his  body,  severally,  respectively,  and  in  re- 
mainder ;  and  it  was  held,  after  the  fullest  argument,  that  A 
took  an  estate  tail.  And  so  in  the  very  celebrated  case  in  the 
House  of  Lords,  of  Jesson  v.  Wright,  2  Bligh,  i,  where  the 
devise  was  to  A  for  life,  and  after  his  decease  to  the  heirs  of 
his  body,  share  and  share  alike,  as  tenants  in  common,  it 
was  held  that  A  took  an  estate  tail.  And  in  the  subsequent 
case  of  Featherston  v.  Featherston,  3  CI.  &  Fin.,  67,  a  case 
in  the  House  of  Lords,  where  the  judges  were  called  upon 
and  gave  their  opinion,  which  was  ftdly  concurred  in  by  the 
House,  the  question  was  as  to  the  effect  of  words  added  to 
words  of  limitation,  and  the  judges  in  their  opinion,  said: 
"  Now  we  think  the  rule  of  construction  laid  down  by  Lord 
Alvanley,  in  his  judgment  in  the  case  of  Poole  v.  Poole,  3 
Bos.  &  PuL,  627,  being  at  once  the  result  of  the  former  cases, 
and  being  consistent  with  the  principle  of  legal  construction 
and  of  good  sense,  is  the  safe  and  correct  rule  to  be  applied 
in  cases  of  this  description,  namely:  *That  the  first  taker 
shall  be  held  to  take  an  estate  tail  where  the  devise  to  him  is 
followed  by  a  limitation  to  the  heirs  of  his  body,  except 
where  the  intent  of  the  testator  has  appeared  so  plainly  to 
the  contrary  that  no  one  could  misunderstand  it."'  The 
same  principle  is  fully  stated  and  acted  on  in   many  other 
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cases,  both  English  and  American.  See  Bender  v.  Fleuric, 
2  Grant,  347 ;  McFeeley  v.  Moore,  5  Ohio,  465  ;  King  v. 
Beck,  12  Id.,  390;  Cooper  v.  Coursey,  2  Cold.,  416;  Fraser 
V.  Chene,  2  Mich.,  81.  It  is  certainly  according  to  sound 
reason  and  correct  logic,  that  where  certain  words  of  well 
defined  or  technical  meaning  are  used,  expressive  of  a  gen- 
eral rule  of  law,  and  it  be  sought  to  curtail  or  restrain  that 
meaning,  it  is  incumbent  upon  the  party  thus  contending  to 
show  clearly  that  the  words  bear  the  special  meaning  con- 
tended for;  otherwise  the  general  rule  prevails.  This  is 
shown  to  be  a  settled  rule  of  construction  by  the  cases  just 
cited,  and  to  which  many  more  might  be  added. 

There  is  no  doubt  or  question  of  the  general  proposition, 
that  where  an  estate  is  devised  to  one  for  life,  with  remainder 
to  his  heirs,  or  to  the  heirs  of  his  body,  and  there  are  words 
of  explanation  following  the  word  heirs,  from  which  it  may 
be  plainly  collected  that  the  testator  meant  io  qualify  or  re- 
strain the  meaning  of  the  word  heirs,  and  not  to  use  it  in  a 
technical  sense,  but  simply  as  descriptive  of  the  person  or 
persons  whom  he  intended  to  take  after  the  death  of  the 
first  devisee — ^in  such  case,  the  word  heirs  will  operate  as  a 
word  of  purchase.  That  is  the  contention  in  this  case,  and 
the  general  proposition  is  supported  by  abundant  authority, 
where  the  additional  or  explanatory  words  are  sufficient  to 
make  it  clear  that  the  special  intent,  in  respect  to  the  par- 
ticular devise,  is  paramount  to  the  general  intent  of  the  tes- 
tator. 

In  the  cases  where  this  rule  has  been  most  frequently  ap- 
plied, the  devise  has  been  to  A  for  life,  with  a  subsequent  de- 
vise to  the  heirs  general  or  special  of  A;  and  the  testator  has 
shown  by  explanatory  words,  a  particular  intent  to  give  an 
estate  for  life  only  to  A,  and  a  general  intent  to  give  estates 
to  all  the  descendants  of  A.  And  in  such  case,  if  the  devise 
be  construed  so  as  to  give  effect  to  the  particular  intent,  the 
first  devisee  will  take  an  estate  for  life  only,  and  the  words 
heirs,  or  heirs  of  the  liody,  must  then  operate  as  words  of 
purchase,  and  not  as  words  of  descent    But  there  is  always 
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found  great  difficulty  in  this  mode  of  construction,  for  if  the 
remainder  be  devised  to  the  heirs  of  A,  it  must  vest  in  the 
persons  who  answer  to  the  description  of  such  heirs  general 
to  A  at  the  time  of  his  death,  whether  such  persons  are  heirs 
of  the  lineal  or  collateral  line  of  A,  the  first  devisee;  and,  in 
the  meantime,  the  estate  remains  in  contingency. 

The  cases  upon  this  subject  are  very  numerous,  and  it 
would  be  a  difficult  task  to  reconcile  them  all  to  any  one 
general  principle.  Mr.  Jarman,  in  his  work  on  Wills,  has 
given  a  very  clear  analysis  of  all  the  English  cases,  as  well 
those  referred  to  by  the  counsel  for  the  complainants  in  this 
case,  as  many  others,  and  the  result  of  his  review,  even  ait  the 
risk  of  an  undue  amplification  of  this  opinion,  we  shall  give 
in  the  words  of  the  author.  At  page  144  of  Vol.  3  of  his 
work,  he  says: 

**  We  next  proceed  to  inquire  into  the  effect  of  coupling  a 
limitation  to  heirs  of  the  body  with  words  of  modification 
importing  that  they  are  to  take  concurrently  or  distributively, 
or  in  some  other  manner  inconsistent  with  the  course  of  de- 
volution under  an  estate  tail,  as  by  the  addition  of  the  words, 

*  share  and  share   alike  I    or   *  as   tenants   in   commonl    or 

*  whether  sons  or  daughters^  or  "without  regard  to  senior- 
ity of  age  or  priority  of  birth!  In  such  cases  the  great 
struggle  has  been  to  determine  whether  the  superadded  words 
are  to  be  treated  as  explanatory  of  the  testator's  intention  to 
use  the  term  heirs  of  the  body  in  some  other  sense,  and  as 
descriptive  of  another  class  of  objects,  or  are  to  be  rejected 
as  repugnant  to  the  estate  which  those  words  properly  and 
technically  create.  It  will  be  seen  by  an  examination  of  the 
following  cases,  that,  after  much  conflicting  decision  and 
opinion,  the  latter  doctrine  has  prevailed,  and  it  seems  to 
stand  on  the  soundest  principles  of  construction.  Those 
principles  were  violated,  it  is  conceived,  in  permitting  words 
of  a  clear  and  ascertained  signification  to  be  cut  down  by 
expressions  from  which  an  intention  equally  definite  could 
not  be  collected.  The  inconsistent  clause  shows  only  that 
the  testator  intended  the  heirs  of  the  body  to  take  in  a  man- 
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ner  in  which,  as  such,  they  could  not  take;  not  that  persons 
other  than  heirs  were  meanjt  to  be  the  objects.  To  make 
expressions  of  this  nature  the  ground  of  such  an  interpreta- 
tion is  to  sacrifice  the  main  scope  of  the  devise  to  its  details. 
The  courts  have,  therefore,  wisely  rejected  the  construction 
which  reads  heirs  of  the  body  with  such  a  context  as  mean- 
ing children,  and  thereby  restricts  the  testator's  bounty  to  a 
narrower  range  of  objects;  for,  it  will  be  observed,  that  al- 
though children  are  included  in  heirs  of  the  body,  yet  the 
converse  of  the  proposition  does  not  hold,  for  an  estate  tail 
is  capable  of  transmission  through  a  long  line  of  objects 
whom  a  gift  to  the  children  would  never  reach  (as  grand- 
children and  more  remote  descendants) ;  to  say  nothing  of  the 
difference  in  the  order  of  its  devolution.  This  rule  of  con- 
struction is  supported  by  a  series  of  decisions,  commencing 
from  an  early  period,  and  sufficiently  numerous  and  authori- 
tative to  outweigh  any  opposing  decision  and  dicta  which 
can  be  adduced.^' 

And  if  such  be  the  rule  of  construction  in  cases  where  the 
devise  in  remainder  is  to  the  heirs  of  the  body  of  the  first 
devisee,  a  fortiori  should  the  same  rule  of  construction 
apply  in  such  case  as  the  present,  where  the  devise  is  to  the 
heirs  general  of  the  first  devisee.  In  such  case  the  word 
heirs  is  of  much  larger  and  more  comprehensive  import,  and 
hence  more  difficult  to  restrain  to  mean  children  or  even 
lineal  descendants.  Suppose  the  first  devisee  had  died  with- 
out issue;  or  suppose,  instead  of  two  children,  she  had  had 
three,  two  of  whom  died  in  her  lifetime,  one  leaving  two 
children  and  the  other  three — ^in  whom  would  the  remainder 
have  vested  in  the  first  instance  put?  or  how  divided  in  the 
second?  If  the  person  within  the  description  of  heirs  take 
as  purchasers,  they  would  take  per  capita ;  but  it  would  be 
(juite  unlikely  that  the  testator  intended,  in  the  case  put,  that 
the  estate  should  be  divided  equally.  While,  on  the  other 
hand,  if  the  heirs  general  can  claim  only  as  heirs  by  descent 
from  the  mother,  the  first  devisee,  the  words,  "share  and 
share  alike,''  would  be  subject  to  no  very  strained  construc- 
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tion  to  make  them  conform  to  the  rules  of  partition  ^  pre- 
scribed by  the  Statute  of  Descents.  By  the  Maryland  act  to 
direct  descents,  of  1786,  ch.  45,  in  force  in  this  District,  the 
land  descends  to  any  child  or  children  and  their  descendants, 
if  any,  equally;  and  if  there  be  no  child  or  descendants  of  the 
intestate,  and  the  land  be  acquired  by  purchase,  it  descends 
to  the  brothers  and  sisters  of  the  intestate  of  the  whole 
blood,  and  their  descendants  in  equal  degree,  equally.  But 
however  this  may  be,  according  to  a  settled  rule  of  construc- 
tion, these  words,  "share  and  share  alike,"  following  the 
word  heirs,  are  not  effective  or  of  sufficient  import  to  change 
and  control  the  legal  meaning  of  the  preceding  word  of  limi- 
tation. Jones  V.  Morgan,  supra ;  Jesson  v.  Wright^  supra ; 
Poole  V.  Poole,  supra ;  Jordan  v.  Adams,  9  C.  B.  (N.  S.),  483, 
497  ;    Clarke  v.  Smith,  49  Md.,  106,  118. 

It  has,  however,  been  argued  for  the  complainants,  that 
this  was  a  case  of  an  executory  trust,  and  that  it  is  a  settied 
principle  that  the  rule  in  Shelle/s  case  does  not  apply  in  cases 
of  executory  trusts.  The  principle  stated  may  be  conceded, 
but  was  this  an  executory  trust?  An  executory  trust,  as  we 
understand  it,  is  where  a  trust  is  raised  or  created  either  by 
stipulation  or  direction,  in  express  terms  or  by  necessary 
implication,  to  make  a  settiement  or  conveyance  to  uses  or 
upon  trusts  which  are  simply  indicated  but  not  finally  de- 
clared by  the  instrument  containing  the  stipulation  or  direc- 
tion; and  the  form  and  limitations  of  the  settlement  or  trusts 
are  subsequentiy  directed  by  the  court.  Smith  on  Execu- 
tory Interests,  annexed  to  Feame,  Sec.  489.  This  is  sub- 
stantially the  definition  given  by  Lord  Eldon,  in  the  case  of 
Jervoise  v.  Duke  of  Northumberland,  i  J.  &  W.,  539, 
where  he  says,  that  is  an  executory  trust,  where  the  testator 
has  directed  something  to  be  done,  and  has  not  himself,  ac- 
cording to  the  sense  in  which  the  court  uses  these  words,  com- 
pleted the  devise  in  question;  and  in  such  case  the  court  has 
been  in  the  habit  of  looking  to  see  what  his  intention  was; 
and  if  what  he  has  done  amounts  to  an  imperfection,  with 
respect  to  the  execution  of  that  intention,  the  court  inquires 
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what  it  is  itself  to  do,  and  it  will  mould  what  remains  to  be 
done  so  as  to  carry  that  intention  into  execution.  But  there 
is  no  such  imperfect  declaration  or  direction  as  to  the  trust 
in  this  case;  indeed,  no  declaration  or  direction  as  to  the  exe- 
cution of  the  trust  at  all.  The  trust  here  was  purely  con- 
structive; and  the  truth  is,  the  testator  was  not  aware,  as  we 
may  well  infer,  when  he  made  his  will,  that  the  legal  title  was 
outstanding.  There  is  no  foundation,  therefore,  for  the  con- 
tention that  there  was  an  executory  trust  for  execution  by 
the  court. 

It  is  next  contended  that  this  is  a  devise  to  the  daughter 
for  life,  "  to  hold  as  her  separate  estate,  free  from  the  control 
of  her  husband;  and  that  such  an  estate  is  entirely  different 
in  quality  from  the  common  law  legal  estate  which  would  go 
to  the  heirs.''  But,  as  we  have  already  seen,  the  devise  here, 
both  for  life  and  in  remainder,  was  of  the  same  equitable 
estate.  There  is,  therefore,  no  difference  in  the  nature  and 
quality  of  the  estate  devised.  But  an  estate,  either  legal  or 
equitable,  in  real  or  personal  property,  may  be  acquired  by 
a  married  woman,  to  her  separate  use,  by  gift,  devise,  or 
bequest,  and  that  without  the  intervention  of  trustees;  and 
where  the  legal  estate  devolves  on  the  husband,  or  to  the 
extent  that  any  interest  may  vest  in  him  as  husband,  he  will 
be  decreed  to  be  trustee,  as  to  that  interest,  for  his  wife;  but 
he  holds  as  trustee  pro  tanto  only.  The  separate  use  in 
land,  it  is  true,  before  the  act  of  Congress  of  the  loth  of 
April,  1869,  relating  to  ihe  District  of  Columbia,  was  created 
by  deed  or  devise,  in  such  terms  as  expressly  excluded  the 
marital  rights  of  the  husband,  and  placed  her,  in  respect  of 
that  property,  exactly  in  the  condition  of  2.  feme  sole ;  and  as 
this  separate  use  was  the  invention  of  a  court  of  equity,  it 
remained  subject  to  the  control  of  that  jurisdiction  exclu- 
sively. But  the  separate  use  is  distinct  from  the  estate  vested 
in  the  woman,  and  it  in  no  manner  alters  the  nature  or 
quality  of  the  estate;  nor  did  it  in  any  manner  interfere  with 
the  application  of  the  rule  in  Shelley's  case,  in  the  execu- 
tion of  the  limitation  to  the  heirs  in  the  married  woman  as 
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ancestor,  and  devisee  of  the  preceding  freehold  estate.  This 
was  so  held  expressly  in  the  case  of  Douglas  v.  Congreve,  i 
Beav.,  59,  y^.  And  as  to  the  nature  and  extent  of  the  sepa- 
rate use,  as  enforced  by. courts  of  equity,  see  the  cases  of 
Woodmeston  v.  Walker,  2  Russ.  &  M.,  197,  and  Tullett  v. 
Armstrongs  4  Myl.  &  Cr.,  377,  393. 

Upon  the  whole,  this  court  is  clearly  of  opinion  that  the 
devise  in  question  to  the  daughter,  Margaret  Sims,  was  of 
an  equitable  fee  simple  estate,  and  having  the  right  to  call  for 
the  conveyance  of  the  legal  title  to  the  property  devised,  the 
deed  by  the  defendant  corporation  invested  her  with  the  legal 
title,  and  consequently  the  complainants  have  no  ground  for 
the  claim  made  by  them,  and  therefore  their  bill  was  properly 
dismissed  by  the  court  below.  The  decree  appealed  from 
must  be  affirmed,  with  costs  to  the  defendant 

Affirmed. 


EDELIN  V.  LYON. 


RuLSs  OF  Court  ;  Equity  Practice  ;  Appealable  Orders. 

1.  The  long-standing  practice  of  chancery  requires  that  every  disclaimer, 

as  well  as  plea,  shall  be  accompanied  by  an  answer  whenever  fi'aud 
and  combination  are  charged;  and  the  Equity  rules  of  the 
Supreme  Court  of  the  District  of  Columbia  on  that  subject  only 
affirm  the  practice. 

2.  A  complainant  cannot  be  deemed  to  admit  the  truth  and  sufficiency 

of  a  disclaimer  by  his.  failure  to  reply  to  it  or  set  it  down  for  hear- 
ing, when  such  disclaimer  is  unsupported  by  an  answer. 

3.  An  order  overruling  a  plea  or  demurrer  to  a  bill  in  equity,  with  leave 

to  answer,  is  not  an  order  involving  the  merits  of  the  action,  with- 
in the  meaning  of  Sec.  772,  R.  S.  D.  C.,  and  such  an  order  was, 
therefore,  not  appealable  from  a  special  term  of  the  Supreme 
Court  of  the  District  of  Columbia  to  the  general  term  of  that  court. 

No.  54.     Submitted  June  12,  1893. — Decided  September  5,  1893. 

Hearing  on  appeal  from  an  order  of  an  equity  term  of  the 
Supreme  Court  of  the  District  of  Columbia,  overruling  a 
disclaimer  as  insufficient.     Appeal  dismissed. 
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The  facts  are  stated  in  the  opinion. 

Mr,  Marian  Dorian  for  the  appellsuit 

Mr.  Woodbury  Wheeler  for  the  appellee, 

Mr.  Justice  Morris  delivered  the  opinion  of  the  court: 

This  is  a  suit  instituted  by  Mary  Lavinia  Edelin  as  com- 
plainant, to  vacate  two  deeds,  one  a  deed  of  trust  to  one 
Brown,  as  trustee,  to  secure  an  indebtedness  of  $250  to  Isaac 
S.  Lyon,  and  the  other  a  deed  in  fee  from  the  complainant  to 
Lyon,  both  alleged  to  have  been  procured  from  the  com- 
plainant by  the  fraud  and  artifice  of  John  H.  Adriaans,  acting 
as  the  agent  of  Lyon.  The  defendants  demurred  to  the  bill, 
Brown  and  Adriaans  joining  in  one  demurrer,  and  Lyon 
filing  his  separate  demurrer.  Both  demurrers  were  identical, 
and  were  based  upon  the  ground  that  the  defendants  were 
neither  necessary  nor  proper  parties.  In  argument  it  was 
erroneously  stated  that  the  demurrers  were  for  multifarious- 
ness. These  demurrers  were  overruled.  From  the  orders 
overruling  them  all  the  defendants  appealed.  Brown  and 
Adriaans,  however,  did  not  take  their  appeal  to  the  General 
Term;  but  stipulated  in  the  order  book  that  they  would  abide 
by  the  decision  in  Lyon's  appeal.  Lyon  failed  to  prosecute 
his  appeal,  and  it  was  dismissed.  Then  Brown  and  Adriaans 
asked  to  have  their  appeal  substituted  in  the  place  of  that  of 
Lyon.  This  the  court  refused  to  permit  The  appeals  being 
thus  all  disposed  of,  the  defendant  Adriaans,  after  the  lapse 
of  some  time,  filed  a  paper  purporting  to  be  a  disclaimer  of 
any  beneficial  interest  in  the  promissory  note  secured  by  the 
deed  of  trust  mentioned  in  the  bill,  and  also  an  allegation  of 
the  pa3rment  of  this  note  and  a  release  of  the  trust  since  the 
commencement  of  the  suit  The  paper  was  filed  on  Febru- 
ary 20,  1892.  Brown  interposed  no  defense,  nor  did  Lyon 
interpose  any  at  this  time,  although  he  afterwards  (on  March 
14,  1892)  filed  an  answer. 

The  first  day  of  March,  1892,  was  the  next  rule  day  after 
the  filing  of  the  alleged  disclaimer  by  Adriaans.    On  March 
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3, 1892,  complainant's  counsel  filed  a  motion  for  a  decree  pro 
cmfesso  against  the  defendants,  notwithstanding  the  plea  or 
disclaimer  of  Adriaans,  alleging  in  his  motion  that  the  plea  or 
disclaimer  was  no  defense  to  tiie  bill,  and  was  not  supported 
by  an  answer,  in  accordance  with  the  requirements  of  the 
equity  rules  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia. On  the  next  day  (March  4,  1892)  Adriaans  filed  a 
motion  to  dismiss  the  bill  as  to  him,  for  the  reason  that  the 
complainant,  by  failure  to  reply  to  the  plea  of  disclaimer,  or 
to  set  it  down  for  hearing,  had  admitted  its  truth  and  suffi- 
ciency. Both  of  these  motions  came  up  for  hearing  on 
March  9,  1892;  and  on  that  day  the  court  made  an  order 
overruling  the  plea  or  disclaimer  as  insufficient,  and  refusing 
to  dismiss  the  bill  as  to  Adriaans;  and  in  the  order  the  de- 
fendants were  given  ten  days  in  which  to  answer.  Lyon,  as 
already  stated,  answered  on  March  14,  1892;  Brown,  it  seems, 
failed  to  answer;  and  Adriaans  appealed;  and  it  is  this  appeal 
that  is  now  before  us. 

It  is  very  plain,  upon  the  statement  of  the  case,  that  this 
appeal  ought  not  to  be  sustained;  and  were  it  not  that  there 
is  a  question  of  practice  involved  that  may  be  of  general 
interest,  we  would  dismiss  the  appeal  as  both  frivolous  and 
vexatious,  without  further  comment  upon  it 

The  rules  of  the  Supreme  Court  of  the  District  of  Co- 
lumHa  which  are  referred  to  in  this  case  are  these,  from  the 
Equity  Rules: 

Rule  27.  "  The  defendant  may,  at  any  time  before  the  bill 
is  taken  as  confessed,  or  afterwards  with  the  leave  of  the 
court,  demur  or  plead  to  the  whole  bill,  or  to  part  of  it;  and 
he  may  demur  to  part,  plead  to  part,  and  answer  as  to  the 
residue;  but,  in  every  case  in  which  the  bill  specially  charges 
fraud  or  combination,  a  plea  to  such  part  must  be  accom- 
panied with  an  answer  fortifying  the  plea  and  explicitly 
denying  the  fraud  and  combination  and  the  facts  on  which 
the  charge  is  founded." 

Rule  31.  "  If  the  plaintiff  shall  not  reply  to  a  plea,  or  shall 
not  set  down  a  plea  or  demurrer  for  argument,  on  the  next 
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rule  day  (provided  the  same  is  filed  five  days  before  the  com- 
mencement of  the  term),  he  shall  be  deemed  to  admit  the 
truth  and  sufficiency  thereof." 

Now,  the  defendant  Adriaans  claims  that,  because  his  dis- 
claimer, which  was  filed  more  than  five  days  before  the  com- 
mencement of  the  term,  was  not  replied  to  or  set  down  for 
argument  on  the  rule  day  of  that  term,  the  complainant  there- 
by admitted  its  truth  and  sufficiency,  and  the  court  thereafter 
was  without  jurisdiction  to  pass  upon  it 

It  may  be  questioned  whether  a  disclaimer  is  a  plea  in  the 
proper  sense  of  the  term.  But  whether  it  is  a  plea,  or 
whether  it  is  not  a  plea,  it  is  equally  unavailing  to  the  de- 
fendant in  this  case.  If  it  is  not  a  plea,  it  is  not  entitled  to 
the  efficacy  asstmied  to  be  given  by  Rule  31,  above  quoted, 
to  pleas;  for  the  rule  gives  that  efficacy,  if  at  all,  only  to 
pleas  and  demurrers,  and  not  to  disclaimers,  if  we  assume  the 
disclaimer  not  to  be  a  plea.  If,  on  the  other  hand,  the  dis- 
claimer is  to  be  regarded  as  a  plea  in  the  sense  of  Rule  31,  it 
must  be  regarded  as  equally  so  in  the  sense  of  Rule  27;  and 
a  paper  purporting  to  be  a  plea  under  Rule  27,  but  defective, 
because  not  accompanied  by  an  answer  as  required  by  Rule 
2^^  is  not  entitled  to  the  efficacy  claimed  for  it  tmder  Rule 
31.  These  rules  only  embody  the  long  standing  practice  and 
usage  of  chancery,  and  this  same  usage  requires  that  dis- 
claimers, as  well  as  pleas,  should  be  accompanied  by  an 
answer,  whenever  fraud  and  combination  are  charged.  Dan- 
iel's Chancery,  808. 

The  complainant,  therefore,  cannot  be  deemed  to  have 
admitted  the  truth  or  sufficiency  of  the  alleged  disclaimer  in 
this  case  by  his  failure  to  reply  to  it  or  to  set  it  down  for 
hearing.  And  when  the  disclaimer  did  come  up  for  con- 
sideration by  the  court,  when  the  motions  of  the  complainant 
and  defendant  Adriaans  based  upon  it  came  up  for  consider- 
ation, it  was  very  properly  disallowed  as  insufficient  It  was 
insufficient,  because  unaccompanied  by  an  answer,  and  in- 
sufficient, because  it  did  not  amount  to  a  disclaimer  of  in- 
terest in  the  subject  matter  of  the  suit     It  was,  moreover. 
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reprehensible  as  an  improper  pleading  in  the  joinder  of  two 
distinct  and  totally  independent  statements  in  one  paper  of 
the  character  or  nature  of  a  plea.  It  is  none  of  the  business 
of  a  party  disclaiming  interest  whether  a  note  in  controversy 
has  been  paid  or  not 

But  another  and  more  serious  objection  to  our  entertaining 
the  appeal  in  this  case  is,  that  the  order  appealed  from  is  not 
an  appealable  order.  The  appeal  is  taken  in  supposed  pur- 
suance of  Section  772  of  the  Revised  Statutes  of  the  United 
States  for  the  District  of  Columbia,  whereby  it  is  provided 
that  "any  party  aggrieved  by  any  order,  judgment  or  de- 
cree, made  or  pronounced  at  any  special  term,  may,  if  the 
same  involve  the  merits  of  the  action  or  proceeding,  appeal 
herefrom  to  the  general  term  of  the  Supreme  Court  (of  the 
District  of  Coltunbia);  and,  upon  such  appeal,  the  general 
term  shall  review  such  order,  judgment  or  decree,  and  affirm, 
reverse,  or  modify  the  same,  as  shall  be  just." 

The  language  used  here,  that  if  the  order  involves  the 
merits  of  the  proceedings,  an  appeal  will  lie,  has,  by  its  in- 
definiteness,  given  rise  to  much  controversy.  Fortunately, 
by  the  legislation  establishing  the  Court  of  Appeals,  it  has 
disappeared  from  the  statute  book.  Vague,  however,  as  the 
words  are,  it  is  very  plain  that  it  was  never  intended  by  them 
to  allow  appeals  indiscriminately  from  all  interlocutory  or- 
ders and  decrees;  and  yet  there  are  a  great  many  interlocu- 
tory orders  and  decrees  that  affect  and  it  may  be  even  involve, 
the  merits  of  the  proceeding.  The  orders  and  decrees  re- 
ferred to  in  the  act  are  only  those  that  have  some  degree  of 
finality  about  them,  and  which  will  put  an  end  to  the  con- 
tixjversy,  unless  they  are  vacated  or  reversed.  An  order 
overruling  a  plea  or  demurrer,  with  leave  to  the  'party  to 
answer,  is  not  such  a  final  order.  It  is  still  open  to  the 
party  to  make  his  whole  defense  by  answer,  and  even  to 
make  in  the  answer  the  defense  which  he  might  have  made 
by  plea  or  demurrer. 

The  appeal  is  dismissed  with  costs,  and  the  case  is  re- 
manded to  the  special  term,  to  proceed  therein  according  to 
law. 
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LUCKETT  V.  GREEN. 


Equity;  Accounting. 

In  a  suit  in  equity  involving  an  accounting  between  the  parties,  where 
the  testimony  was  a  mass  of  inconsistency,  utterly  irreconcilable, 
and  the  only  thing  in  the  case  at  all  clear  was  that  prior  to  the  in- 
stitution of  the  suit  an  accounting  was  had  between  the  parties  in 
which  both  had  acquiesced  :  Held,  That  such  accounting  was  con- 
clusive of  their  respective  rights. 

No.  41.     Submitted  June  2,  1893.— Decided  September  5,  1893. 

Hearing  on  appeal  from  a  decree  of  the  Supreme  Court  of 
the  District  of  Columbia,  holding  an  equity  term.  The  bill 
of  complaint  was  filed  to  procure  the  cancellation  of  certain 
promissory  notes,  secured  by  deed  of  trust  upon  real 
estate,  on  the  ground  that  the  notes  had  been  paid,  and 
prayed  for  an  injunction  to  restrain  the  consummation  of  a 
sale  under  the  deed  of  trust  Upon  a  preliminary  hearing 
the  trial  justice  signed  a  consent  decree  vacating  the  sale. 
The  final  decree  from  which  this  appeal  was  taken,  declared 
certain  of  the  promissory  notes  paid,  ordered  them  to  be 
cancelled  and  appointed  a  trustee  to  release  the  deed  of  trust. 
Affirmed, 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr,  J,  H.  Adriaans  for  the  appellants. 

Mr,  John  Ridaui  for  the  appellee. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  court: 

This  suit  was  begun  by  bill  in  equity  for  the  cancellation 
of  certain  promissory  notes,  alleged  to  have  been  paid  al- 
though outstanding  in  the  hands  of  the  payee,  and  for  an 
injimction  to  restrain  the  consummation  of  the  sale  of  cer- 
tain real  estate  under  a  deed  of  trust  given  to  secure  Ae  out- 
standing notes  and  others.  The  original  indebtedness,  evi- 
denced by  five  promissory  notes,  amounted  to  $305.  Three 
of  the  notes  are  conceded  to  have  been  paid.  The  contro- 
versy is  over  the  other  two. 
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The  whole  amount  in  controversy,  according  to  the  ex- 
treme claim  of  one  side,  is  the  sum  of  $99.13,  which  the  com- 
plainant claims  to  have  paid,  and  the  defendant  creditor  yet 
daims  to  be  due.  The  cost  of  the  testimony  on  one  side,  due 
in  a  great  measure  to  needless  and  protracted  cross-examba- 
tion,  is  $99.23,  or  a  little  in  excess  of  the  amount  of  the 
daim;  and  the  cost  of  the  whole  testimony  is  $168.98.  The 
expense  of  the  litigation,  in  other  words,  is  about  double  the 
amount  of  the  claim.  For  this  there  might  be  some  justifi- 
cation if  there  were  any  principle  involved,  or  any  important 
question  of  law  to  be  duddated.  But  there  is  nothing  of 
the  kind.  The  testimony  is  a  mass  of  inconsistency,  utterly 
irreconcilable;  and  for  the  confusion  in  thdr  accounts  the 
parties  have  no  one  but  themselves  to  blame.  One  thing, 
however,  in  the  case  is  suffidently  clear,  and  that  is,  that  on 
or  about  the  month  of  August,  1890,  the  parties  had  an  ac- 
counting between  themselves  in  the  office  of  Mr.  Woodbury 
Wheeler,  who  acted  either  as  agent  and  attorney  for  Susan- 
nah Queen,  the  holder  of  the  notes,  or  as  referee  or  arbitra- 
tor for  both  parties.  Wheeler  found  the  sum  of  $27  to  be 
due  from  the  complainant  to  Mrs.  Queen — ^by  what  process 
of  accounting  it  is  not  now  apparent  And  Wheeler  subse- 
quently received  this  amount  from  the  complainant  in  satis- 
faction of  the  indebtedness. 

This  should  have  terminated  the  aflFair.  It  does  not  appear 
that  Wheeler's  finding  was  objected  to  by  either  party.  On 
the  contrary,  it  seems  to  have  been  accepted  by  both.  That 
he  took  a  promissory  note  for  the  amount,  is  of  no  conse* 
quence;  for  the  money  was  paid  upon  the  note,  and  there 
was  no  loss  to  any  one  from  it.  The  same  criticism  may  be 
made  of  Mr.  Wheeler's  course  in  taking  certain  other  choses 
in  action  from  Green  to  be  applied  upon  the  indebtedness. 
The  choses  in  action  were  collected,  and  he  received  the 
money  for  them,  and  applied  it  to  the  use  of  the  creditor. 

We  are  satisfied  that  the  dedsion  of  the  Supreme  Court  of 
the  District  of  Columbia,  in  spedal  term,  was  entirely  cor- 
rect, and  should  be  affirmed;  and  it  is  accordingly  affirmed, 
wUk  costs. 
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AMBLER  V.  ARCHER. 


Jurisdiction  OF  this  Court;  Contracts;  Corporations;  Public 
Policy  ;  Equity  Pleading. 

1.  Under  the  act  of  Congress  of  February  9,  1893,  creating  this  court 

and  abolishing  the  appellate  jurisdiction  of  the  Supreme  Court  of 
the  District  of  Columbia,  this  court  has  power  to  hear  and  de- 
termine causes  pending  on  the  date  of  the  act  in  the  general  term 
of  that  court  upon  certification  from  its  special  terms  to  be  heard 
there  in  the  first  instance. 

2.  Where  a  contract,  which  is  sought  to  be  enforced  against  a  corpora- 

tion, is  in  contravention  of  the  provisions  of  the  law  under  which 
such  corporation  was  organized,  none  of  the  parties  to  the  contract 
can  be  heard  in  a  court  of  equity  to  ask  for  its  enforcement  or  be 
allowed  aid  in  avoidance  of  its  provisions. 

3.  The  provision  of  the  general  incorporation  laws  of  this  District,  pro- 

hibiting the  use  of  any  of  the  funds  of  a  corporation  organized 
thereunder  in  the  purchase  of  any  stock  in  any  other  corporation, 
is  founded  in  a  wise  and  beneficial  policy  intended  to  afford  pro- 
tection to  those  dealing  with,  or  who  may  be  interested  in  the 
solvent  condition  of  local  corporations,  and  that  policy  should  be 
strictly  upheld. 

4.  The  bill  in  this  case  held  to  be  demurrable  for  multifariousness  and 

misjoinder  of  parties  defendant. 

5.  A  foreign  corporation  is  not  subject  to  suit  and  to  a  general  account- 

ability in  this  District  by  reason  of  the  residence  here  of  some  of 
its  officers,  where  such  officers  are  not  here  in  their  official  or  rep- 
resentative capacity  and  it  is  not  shown  that  they  are  clothed 
with  authority  to  represent  and  answer  for  the  corporation. 

No.  13.     Submitted  May  23,  1893. — Decided  September  5,  1893. 

Hearing  on  a  demurrer  to  a  bill  in  equity,  transferred  to 
this  court  under  the  act  of  Congress  of  February  9,  1893,  27 
Stats.,  434,  from  the  General  Term  of  the  Supreme  Court  of 
the  District  of  Columbia,  where  it  was  pending  at  the  date 
of  the  act  upon  certification  from  an  equity  term  of  that 
court  to  be  heard  in  the  first  instance.  Demurrer  stistained 
and  bill  dismissed. 

The  facts  are  set  forth  in  the  opinion. 

Messrs,  WUldugltby  &  Willoughby  for  the  appellants  : 

I.  This  bill  is  filed  by  the  complainant  as  a  stockholder  in  an 
incorporated  joint  stock  company  against  the  directors  of  the 
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company,  making  the  company  and  a  predecessor  parties 
defendant  to  this  cause,  the  last  company  having  succeeded 
to  the  rights  of  tlie  first  in  many  respects.  The  bill  is  made 
up  of  charges  of  gross  negligence  and  fraud  against  the 
directors,  by  which  the  company  has  been  defrauded,  and  by 
reason  of  which  the  company,  and  the  complainants  as 
stockholders  in  the  company,  have  suffered,  and  the  direc- 
tors are  called  upon  to  make  discovery  of  their  doings  and 
account  to  the  company,  so  that  the  injuries  suffered  by  the 
complainants  as  such  stockholders  may  be  redressed,  it  being 
charged  that  the  directors  have  refused^  upon  demand  of  the 
complainants,  to  cause  such  discovery  and  account  to  be 
made.     Such  a  bill  is  cognizable  by  a  court  of  equity. 

2.  Directors  are  personally  liable  as  trustees  for  loss  oc- 
casioned by  willful  abuse  of  their  trust,  or  by  the  misapplica- 
tion of  the  funds  of  a  moneyed  or  other  joint  stock  cor- 
poration. And  they  are  equally  liable  if  they  suflfer  the  cor- 
porate funds  or  other  property  to  be  lost  or  wasted  by  gross 
negligence  or  inattention  to  the  duties  of  their  trust.  Rob- 
inson V.  Smith,  3  Paige  Ch.,  222. 

3.  The  primary  party  to  sue  for  a  breach  of  trust  by  the 
directors,  is  the  company,  but  if  the  corporation  refuses  to 
sue,  the  stockholders  may  sue  in  their  individual  names. 
Ogden  V.  Kip,  6  Johns.  Ch.,  160;  Atty,  Gen,  v.  UHca  Ins. 
Co.,  2  Johns.  Ch.,  389 ;  Hodges  v.  New  England  Screw  Co., 
I  R.  L,  312;  Angell  &  Ames  on  Corporations,  304-5.  Any 
holder  of  a  single  share  may  bring  suit.  Morawitz  on  Corp., 
Sec.  408.  See  also  the  following  authorities :  Koehler  v. 
Black  River  Falls  Co.,  2  Black,  715  ;  Hunn  v.  Leary,  82  N. 
Y.,  65  ;  Angell  &  Ames  on  Corp.,  Sees.  312  to  315  ;  Wat- 
kins  V.  Stewart,  78  Va.,  111,21  Grat,  194 ;  Ryan  v.  Leaven- 
worth R.  R.  Co.,  21  Kan.,  365  ;  Dodge  w.  Woolsey,  18  How., 
331 ;  Marshal  v.  Bank,  Va.  Law  Journal,  January,  1889; 
HooU  V.  Gr.  West.  Ry.  Co.,  L.  R.  3,  Ch.  272 ;  Russell  v. 
Wakefield  Water  Works,  L.  R.  20,  Eq.  474,  481  ;  Sifnpson 
v.  Westminster  Hotel  Co.,S  H.  L.  C,  712. ;  Howes  v.  Oak- 
land, 104  U.  S. 
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Messrs,  McDonald,  Bright  &  Fay,  and  Messrs.  Edwards 
&  Barnard  for  appellees  : 

1.  The  bill  does  not  state  a  case  entitling  complsdnants  to 
any  discovery  or  relief  in  equity.  In  a  bill  seeking  a  dis- 
covery, the  rule  is  that  the  complainant  must  charge  in  his 
bill  that  the  facts  are  known  to  the  defendant  and  ought  to 
be  disclosed  by  him,  and  that  the  complainant  is  unable  to 
prove  them  by  other  testimony.  Brown  v.  Swan,  10  Pet., 
498.     No  such  foundation  is  laid  in  the  present  bill. 

2.  The  bill  is  multifarious,  joining  several  distinct  pre- 
tended matters  of  different  natures,  and  is,  therefore,  demur- 
rable. United  States  v.  Bell  Telephone  Co,,  128  U.  S.;  Brown 
v.  The  Guaranty  Trust  Co,,  Id.,  410. 

3.  The  complainants  have  a  plain,  adequate  and  complete 
remedy  at  law. 

4.  The  bill  is  demurrable  for  misjoinder  of  parties  defend- 
ant 

5.  It  does  not  comply  with  rule  20  of  the  equity  rules  of 
the  Supreme  Court  of  the  District  of  Columbia.  It  is  not 
expressed  in  brief  and  succinct  terms  as  required  by  that 
rule,  and  one-third  of  it  is  taken  up  by  an  unnecessary  ex- 
emplification of  documents  which  extends  the  body  of  the 
bill  beyond  any  reasonable  dimensions  besides  increasing  the 
expense  of  taking  out  copies  and  confusing  both  court  and 
counsel. 

Mr,  S,  S,  Henkle  of  counsel  for  appellees : 

I.  All  of  the  capital  stock  issued  by  the  International 
Vapor  Fuel  Carbon-Iron  and  Manufacturing  Company,  in- 
corporated under  the  general  incorporation  laws  of  the  Dis- 
trict of  Columbia,  was  illegal,  the  same  not  having  been  paid 
up  as  required  by  Sec.  564,  R.  S.  D.  C.  That  held  by  the 
complainant  Ambler  was  not  paid  for  in  money  as  required 
by  Sec.  565,  R.  S.  D.  C,  nor  was  that  held  by  the  defendant 
directors.  The  complainant,  as  one  of  the  organizers  and 
stockholders  of  the  company,  being  in  pari  delicto,  is  es- 
topped from  demanding  of  the  other  stockholders  that  they 
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shall  pay  tip  in  cash.  And  he  cannot  have  the  aid  of  a  court 
of  equity  in  attempting  to  hold  the  directors  liable  for  not 
collecting  money  from  the  other  subscribers  and  letting  him 
go  free. 

2.  If  there  be  any  cause  of  action  against  any  of  the  de- 
fendants the  bill  has  so  mixed  and  confused  complaints 
against  individuals  and  companies  having  no  common  inter- 
est or  relations  that  it  is  impossible  to  reach  a  definite  issue 
upon  anything  charged  in  it. 

The  Chief  Justice  delivered  the  opinion  of  the  court: 

This  case  has  been  pending  for  several  years.  The  bill  as 
originally  filed  was  demurred  to,  and  the  demurrer  was  sus- 
tained upon  the  ground  that  the  bill  was  multifarious.  Under 
leave  given,  the  bill  was  amended,  or  at  least  a  few  alterations 
were  made  in  some  of  its  allegations.  It  was  again  de- 
murred to,  upon  several  grounds: 

1st  That  the  bill  failed  to  disclose  any  such  case  as  en- 
tided  the  complainants  to  discovery  or  relief,  as  against  the 
defendants. 

2d  That  die  bill  is  multifarious;  and  that  there  is  a  mis- 
joinder of  parties. 

3d.  That  the  complainants  had  ample  remedy  at  law;  and, 

4th.  That  the  bill  is  framed  in  total  disregard  of  the  equity 
rules  of  the  court,  and  that  it  is  uncertain,  informal,  and 
otherwise  grossly  violative  of  the  established  rules  of  equity 
pleading. 

The  case  coming  on  to  be  heard  on  the  demurrer  at  spe- 
cial term,  it  was,  on  the  15th  of  April,  1890,  by  order  of  the 
Justice  sitting  therein,  by  virtue  of  Section  800  of  the  Re- 
vised Statutes  relating  to  the  District  of  Columbia,  certified 
to  the  general  term  of  the  Supreme  Court  of  the  District, 
to  be  there  heard  in  the  first  instance.  And  the  cause  being 
there  pending  undecided  at  the  time  this  court  was  organ- 
ized, under  the  act  of  Congress,  approved  Feb.  9,  1893,  it 
was  transferred  to  this  court  under  the  proviso  in  the  seventh 
section  of  that  act.    And  the  preliminary  question  arises,  on 
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the  case  so  brought  into  this  court,  whether  the  case  i$ 
properly  here  under  this  statute? 

The  proviso  in  the  sections  of  the  statute  referred  to  de- 
clares: "That  all  causes  now  [then]  pending  before  the  said 
Supreme  Court  in  general  term,  together  with  the  original 
papers  and  record  entries  duly  certified,  shall  by  appropriate 
orders  duly  entered  of  record,  be  transferred  and  delivered  to 
the  Court  of  Appeals  hereby  created;  which  said  Court  of 
Appeals  is  hereby  vested  with  authority  and  jurisdiction  to 
hear  and  determine  the  causes  so  transferred."  It  is  then 
further  provided  that  "the  appellate  power  and  jurisdiction 
of  said  general  term  is  hereby  abrogated  and  abolished,  and 
no  causes  shall  hereafter  be  heard  in  the  said  general  term.'' 

It  is  quite  clear  that  the  general  term  of  the  Supreme 
Court  of  the  District  is  not  abolished,  but  only  its  appellate 
power  and  jurisdiction.  But  full  effect  must  be  given  to  all 
the  terms  employed  in  the  provisions  of  the  act;  and  the 
broad  mandatory  terms,  ^^all  causes  now  pending  before  the 
Supreme  Court  in  general  term,"  shall  be  transferred,  would 
seem  fully  to  embrace  the  causes  then  pending  under  special 
order  of  reference,  such  as  was  made  in  this  case.  This  ref- 
erence to  the  general  term  was  a  regular  step  in  the  proceed- 
ings under  the  statute,  and  was  intended  to  obtain  the  judg- 
ment of  the  court  in  general  term  in  the  first  instance,  in- 
stead of  waiting  and  obtaining  it  by  the  method  of  appeal 
from  the  judgment  at  special  term.  Causes  thus  brought 
into  the  general  term,  as  well  as  those  taken  there  by  way  of 
appeal,  are  hereafter  prohibited  from  being  heard  in  general 
term.  The  case,  we  think,  is  clearly  within  the  provision  of 
the  statute,  and  is  properly  before  us.  And  being  here  to  be 
heard  as  in  the  first  instance  on  demurrer,  the  defendants  had 
the  right  to  open  and  close  the  argument  in  support  of  their 
demurrer. 

In  many  respects,  the  bill  in  this  case  is  a  remarkable  one. 
It  is  with  some  difficulty  that  we  are  enabled  to  determine 
what  is  really  the  true  gravamen  of  the  bill,  owing  to  the 
very  prolix  manner  of  statement,  the  irrelevant  narratives,  the 
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many  and  long  recitals  of  documents,  and  more  than  all,  the 
combination  of  numerous  causes  of  complaint  growing  out 
of  alleged  violations  of  contracts,  the  breaches  of  trust,  and 
the  acts  of  malfeasance  and  non-feasance  of  trustees  or  di- 
rectors of  certain  corporations,  in  the  stocks  and  operations 
of  which  the  complainants  allege  themselves  to  be  largely 
interested. 

The  complainants  sue,  as  is  apparent  from  the  allegations 
of  the  bill,  in  the  double  capacity  of  stockholders  in  two  cor- 
porations, and  as  cestuis  que  trust  under  certain  contracts  of 
assignment  of  patents  or  patent  rights  to  one  of  the  corpora- 
tions. They  say  in  their  bill  that  they  sue  as  stockholders  of 
the  Vapor-Fuel  Company,  a  corporation  formed  under  a 
special  charter  granted  by  the  Legislature  of  the  State  of 
Virginia.  But  they  go  back  of  that  corporation,  and  allege 
voluminous  contracts  and  transactions  with  the  promoters 
and  trustees  or  directors  of  a  pre-existing  corporation,  called 
the  International  Vapor-Fuel,  Carbon-Iron  and  Manufactur- 
ing Company,  a  corporation  organized  under  the  general 
incorporation  laws  of  the  District  of  Columbia.  They  make 
both  of  these  corporations  parties  defendants,  and  they  also 
make  the  directors  of  the  Virginia  corporation  defendants, 
together  with  Richard  J.  Bright,  who  was  a  former  director. 
They  allege  that  these  directors  were  promoters  of  and  di- 
rectors in  the  corporation  formed  under  the  law  of  this  Dis- 
trict, and  also  the  originators  of  the  corporation  formed 
under  the  laws  of  Virginia. 

In  the  allegations  made,  if  we  understand  them  aright,  the 
liability  of  individuals  on  the  contracts  set  out  in  the  bill;  the 
legality  of  the  stock  issued  on  the  formation  of  the  corpora- 
tion under  the  law  of  the  District;  the  legality  of  the  trans- 
fers of  the  capital  stock  and  assets  of  that  corporation  to  the 
coiporation  formed  under  the  laws  of  Virginia,  are  questions 
involved.  And  so  is  involved  the  question  of  the  liability  of 
a  foreign  corporation  to  be  sued  and  called  to  an  account  in 
the  courts  of  this  District  for  and  in  respect  of  all  their  cor- 
porate transactions  occurring  in  other  jurisdictions. 
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It  appears  from  the  allegations  of  the  bill  that  A.  I.  Ambler, 
one  of  the  complainants,  was  an  inventor,  and  had  invented 
and  obtained  letters  patent  for  the  exclusive  use  of  certain 
gas  generators  and  vapor  fuel  machines,  and  for  certain  im- 
provements thereon;  and  it  also  appears  that  some  of  these 
patents  had  been  assigned,  and  some  of  them  were  in  pledge 
for  advances  made  thereon.  It  also  appears  that  Ambler 
had  instituted  litigation  in  several  of  the  courts  of  the  country 
for  alleged  infringements  of  these  patents;  and  also  that  his 
wife,  the  other  complainant,  held  by  assignment  certain  pat- 
ent rights.  It  was  on  this  state  of  things  that  the  contract  of 
the  22d  of  May,  1880,  referred  to  and  recited  in  the  bill,  was 
entered  into,  reciting  previous  contracts  and  understandings 
between  the  parties,  and  under  and  in  respect  to  which  the 
corporation  in  the  District  of  Columbia  was  formed,  to  uti- 
lize and  make  valuable  the  patent  rights  owned  by  Ambler 
and  his  wife.  The  agreement  contains  many  stipulations  in 
respect  to  the  terms  and  conditions  upon  which  the  patent 
rights  were  to  be  vested  in  and  form  the  basis  of  the  pro- 
posed corporation;  and,  among  others,  that  the  patents  sub- 
ject to  charges  in  the  hands  of  third  parties  were  to  be  re- 
deemed by  the  promoters  of  the  proposed  corporation,  and 
their  integrity  vindicated  and  protected,  and  certain  claims 
for  the  infringement  thereof  collected. 

In  the  organization  of  the  corporation  in  the  District  of 
Columbia,  in  May,  1880,  the  capital  stock  was  fixed  to  con- 
sist of  $2,000,000,  divided  into  20,000  shares  of  $100  each, 
and  of  these  9,500  shares  were  allotted  to  the  complainants 
for  and  in  respect  of  their  patent  rights;  and  to  the  other 
contracting  parties  the  remaining  10,500  shares  were  allotted. 
The  shares  allotted  to  the  complainants  were  to  be  treated 
as  fully  paid  up  shares,  and  of  the  shares  allotted  to  the  other 
contracting  parties,  4,000  shares  only  were  to  be  assessable 
to  the  extent  of  ten  per  cent,,  and  no  more,  for  working 
capital.  This  was  strictiy  in  accordance  with  the  agreement 
for  the  organization  of  the  company,  to  which  the  com- 
plainants were  parties.     It  is  not  pretended  that  any  money 
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was  paid  for  the  stock,  or  that  it  was  within  the  contempla- 
tion of  any  of  the  parties  that  money  should  be  paid  there- 
for, except  to  the  extent  of  ten  per  cent,  on  the  4,000  shares. 

It  is  alleged  that  the  patent  rights  of  the  complainants 
were  to  be,  and  were,  accepted  by  the  corporation  as  the  con- 
sideration for  the  stock  issued  to  the  complainants;  but  that 
there  was  nothing  paid  to  the  corporation  on  the  other  por- 
tions of  the  stock;  and  one  of  the  grounds  of  complaint  is, 
that  the  directors  of  the  corporation  have  failed  and  neg- 
lected to  collect  and  realize  to  the  corporation  the  par  value 
of  the  shares  of  the  stock  from  the  holders  thereof.  It  is 
charged  in  the  bill,  ''that  in  consideration  of  said  assign- 
ments of  patents,  and  of  said  judgments,  suits  and  claims 
which  tfaey,  the  complainants,  had  against  different  parties, 
and  which  patents  alone  were  agreed  to  be  of  the  value  of 
$950,000^  and  were  accepted  as  of  that  value;  and  the  said 
J.  B.  Archer  and  his  associates  were  bound  to  contribute  for 
the  benefit  of  the  company  10,500  shares  of  said  stock  of  the 
par  value  of  $1,050,000,  subject  to  the  said  agreement  in 
relation  to  the  said  4,000  shares,  in  regard  to  assessment, 
provided  said  assessment  could  be  lawfully  sustained  under 
the  statute  of  the  District  in  such  cases  made  and  provided  ; 
and  the  complainants,  as  stockholders  of  said  company,  had 
the  right  to  insist,  and  still  have  the  lawful  right  to  insist, 
upon  the  collection  of  this  amount  from  the  said  J.  B.  Archer 
and  his  associates,  including  the  defendants  in  this  bill,  for 
the  benefit  of  said  company;  and  the  directors  of  the  said 
company,  and  their  successors,  were  and  still  are  chai^eable 
and  are  now  charged,  with  the  duty  of  collecting  the  same.** 

This  claim  and  contention  of  the  complainants  make  it 
necessary  that  we  examine  the  provisions  of  the  law  under 
which  this  stock  was  subscribed  for  and  accepteid  by  the  par- 
ties, according  to  the  agreement  of  the  22d  of  May,  1880. 

By  Sec.  564,  Revised  Statutes  United  States,  in  the  general 
incorporation  law  of  this  District,  under  which  the  corpora- 
tion in  question  was  organized,  it  is  provided  that  "The 
capital  stock  so  fixed  and  limited  shall  be  paid  in,  one-half 
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within  one  year,  and  the  other  half  thereof  within  two  years 
from  the  incorporation  of  the  company,  or  suck  corporaHan 
shall  be  dissolved^  And  by  the  next  succeeding  section  it  is 
provided  that  "  Nothing  but  money  shall  be  considered  as 
payment  of  any  part  of  the  capital  stock/' 

It  is  very  clear  that  the  complainants,  being  parties  to  the 
contract  of  the  22d  of  May,  1880,  and  accepting  the  stock  of 
the  corporation  in  accordance  with  that  contract,  are  in  no 
position  to  insist  upon  the  payment  of,  or  accountability  for, 
the  full  par  value  in  money  of  the  stock  held  by  the  other 
parties  to  the  contract.  This  contract  under  which  the  stock 
of  the  corporation  was  allotted  to  and  accepted  by  the  parties 
was  in  manifest  contravention  of  the  express  provisions  of  the 
statutes,  and  that  being  so,  none  of  the  parties  to  such  con- 
tract can  be  heard  in  a  court  of  equity  to  ask  for  its  enforce- 
ment, or  be  allowed  to  receive  aid  in  avoidance  of  its  pro- 
visions. The  parties  are  all  in  pari  delicto ;  and  a  court  of 
equity  furnishes  no  remedy  to  either  as  against  the  other 
parties  to  the  contract  thus  made  to  contravene  the  law. 

The  complainants  also  charge  in  their  bill,  that  the  de- 
fendant Archer  and  his  associates,  as  part  of  the  scheme  for 
utilizing  and  making  profit  of  the  patent  rights  of  the 
complainants  assigned  to  the  original  company,  formed  a 
corporation  under  the  general  incorporation  laws  of  the 
District,  called  the  Potomac  Manufacturing  Company,  to 
operate  and  carry  on  the  business  in  Alexandria,  in  the  State 
of  Virginia,  and  that  a  large  amount  of  the  stock  thereof 
was  sold  and  disposed  of,  and  property  was  acquired;  and 
that  subsequently  the  parties  obtained  from  the  Legislature 
of  Virginia  a  special  charter,  under  which  the  corporation 
was  reorganized,  and  all  the  rights,  franchises  and  property 
of  the  original  Potomac  Manufacturing  Company  were 
wrongfully  transferred  to  the  newly  organized  company  under 
the  laws  of  Virginia.  It  is  alleged  that  the  parties  so  or- 
ganizing this  Potomac  Manufacturing  Company  have  de- 
rived large  profits  by  the  sale  of  stock  and  otherwise,  by 
means  of  this  corporation,  but  that  they  have  not  accounted 
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for  any  part  thereof,  and  the  complainants  pray  discovery  in 
relation  thereto. 

It  is  also  alleged,  that  the  defendant  Archer  and  his  asso- 
ciates, procured  to  be  formed  several  auxiliary  or  subordi- 
nate corporations  in  different  States  of  the  Union,  and  also 
in  Europe,  to  bring  into  use  and  profit  the  patent  rights 
assigned  by  the  complainants,  and  that  large  profits  have 
been  received  therefrom  by  said  parties,  but  have  not  been 
accounted  for.  And  though  such  corporations  have  not 
been  made  parties  to  the  bill,  discovery  is  prayed  of  their 
operations,  and  of  the  profits  received  therefrom. 

It  is  further  alleged,  that  in  February,  1882,  Archer  and 
his  associates,  R.  J.  Bright,  A.  L.  Roache,  W.  B.  Moses,  R. 
B.  Nixon,  D.  P.  HoUoway,  and  H.  W.  Blair,  obtained,  with- 
out the  knowledge  of  the  complainants,  from  the  Legislature 
of  Virginia,  a  charter  for  the  incorporation  of  the  Vapor- 
Fuel  Company,  one  of  the  defendant  corporations  in  this 
bill,  and  that  tlie  company  was  organized  with  a  capital  stock 
of  $2,ooo/xx),  divided  into  20,000  shares  of  $100  each,  and 
that  said  capital  stock  was  afterwards  increased  to  $5,500,000. 
That  by  this  Virginia  charter,  the  company  was  authorized 
and  empowered  to  acquire  and  own  such  real  estate  as 
should  be  deemed  necessary,  and  to  sell  and  convey  the  same 
at  pleasure;  and  to  acquire  and  own  all  such  patents  and 
patent  rights  as  might  be  desired,  and  to  grant  licenses  at 
pleasure  to  persons  and  corporations  to  use  the  same,  and  to 
make  and  vend  machinery,  &c.  And  by  the  tenth  section 
of  the  charter,  the  company  was  authorized  and  empowered, 
by  its  board  of  directors,  to  acquire  the  property,  patents  and 
all  rights  and  franchises  of  tiie  International  Vapor-Fuel, 
Carbon-Iron  and  Manufacturing  Company  of  Washington 
City,  &c.,  at  such  prices  and  on  such  terms  as  might  be 
agreed  on  by  the  respective  companies;  and  were  authorized 
to  pay  for  the  same  in  the  capital  stock  of  the  said  Vapor- 
Fuel  Company,  and  the  latter  company  was  authorized  to 
issue  such  an  amount  of  stock  to  the  Washington  city  cor- 
poration or  its  stockholders  as  might  be  necessary  for  the 
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purpose.  The  company  was  also  authorized  to  issue  its  stock 
as  fully  paid  up  and  non-assessable  stock.  And,  according 
to  the  allegations  of  the  bill,  all  the  property,  rights,  privileges 
and  franchises  of  the  International  Vapor-Fuel,  Cart>on-Iron 
and  Manufacturing  Company  of  this  District  were  assigned 
and  transferred  to  the  Vapor-Fuel  Company  of  Virginia,  and 
the  stock  of  the  latter  company  was  issued  therefor  as  fully 
paid  up  and  non-assessable,  and  of  that  stock  the  com- 
plainants received  their  proportionate  shares,  and  still  hold 
the  same,  such  shares  having  been  allotted  to  them  for  and 
in  respect  of  their  stock  held  in  the  Washington  city  cor- 
poration. 

What  may  have  been  the  object  or  purposes  sought  to  be 
accomplished  by  the  formation  of  the  Virginia  corporation 
and  the  transfer  thereto  of  all  the  rights  and  property  of  the 
Washington  city  corporation,  is  not  very  apparent,  though 
it  may  be  reasonably  conjectured  that  it  was  to  avoid  the 
limitations  and  restrictions  in  the  general  incorporation  laws 
of  the  District  But  whatever  the  object  in  view,  there 
was  in  the  proceedings  a  gross  violation  of  the  law  of  the 
District,  for  it  is  expressly  provided  in  section  569  of  the 
revised  statutes  relating  to  the  District  of  Columbia,  that, 
^^  It  shall  not  be  lawful  for  any  company  to  use  any  of  their 
funds  in  the  purchase  of  any  stock  in  any  other  corporation." 
Here  the  District  corporation  sold  out  all  its  property  and 
rights  for  stock  in  the  Virginia  corporation — a  transaction 
expressly  prohibited.  And  to  this  illegal  transaction  the 
complainants  were  parties,  having  received  the  stock  of  the 
Virginia  corporation — the  price  of  the  illegal  sale.  This  may 
be  regarded  as  legal  in  Virginia,  and  the  courts  of  that  State 
may  sanction  and  enforce  it,  because  authorized  by  the  Leg- 
islature of  that  State.  But  the  courts  in  this  District  can 
give  no  sanction  to  it,  because  it  violates  an  express  pro- 
vision of  a  statute  in  force  here.  That  provision  of  the 
law  is  founded  in  a  wise  and  beneficial  public  policy,  intended 
to  afford  protection  to  all  dealing  with,  or  who  may  be  in- 
terested in  the  solvent  condition  of  the  corporation,  and  the 
courts  should  strictly  uphold  and  enforce  that  policy. 
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The  complainants  charge  malfeasance  and  non-feasance  on 
the  part  of  the  directors  of  the  Vapor  Fuel  Company  of 
Vfa-ginia  in  many  particulars.  They  charge  that  the  direc- 
tors violated  their  trust  and  duty  in  failing  to  collect  the  sub- 
scriptions of  Archer  and  his  associates  for  the  10,500  shares 
of  the  stock  of  the  International  Vapor-Fuel,  Carbon-Iron 
Manufacturing  Company,  the  same  being  a  part  of  the  assets 
and  property  of  that  company  transferred  to  the  Virginia 
company,  its  successor;  also  in  converting  assessable  stock 
to  its  full  par  value  in  the  original  District  corporation  (ac- 
cording to  the  laws  of  this  District)  into  non-assessable 
stock  of  the  Virginia  corporation,  without  authority  of  law, 
and  selling  and  disposing  of  the  same  as  non-assessable 
stock;  also,  in  failing  to  have  an  account  rendered  of  large 
amounts  of  money,  stock,  and  other  property  which  came 
into  the  possession  of  the  Virginia  corporation;  also,  in  con- 
verting large  amotmts  of  stock,  and  the  proceeds  thereof,  to 
their  own  use,  without  accounting  therefor;  and  also  in  fail- 
ing to  require  Archer  to  render  an  account  of  all  profits  made 
by  him  by  the  use  of  patents  belonging  to  said  company,  and 
by  the  use  of  patents  which  were  direct  and  plain  infringe- 
ments on  the  patents  of  the  complainants  assigned  to  the 
company.  The  complainants  allege  that  for  these  and  other 
violations  of  trust,  of  which  they  are  unable  to  give  the  full 
particulars,  the  defendants,  directors  of  the  Vapor  Fuel  Com- 
pany, are  personally  responsible  to  the  said  company,  and  to 
these  complainants  as  stockholders  thereof  \  and  for  all  dam- 
ages and  injury  arising  from  the  said  breaches  of  trust  for 
which  they  are  chargeable,  as  in  the  bill  charged. 

The  bill  prays  for  multifarious  relief.  It  prays  for  discov- 
ery of  all  the  books,  papers,  contracts,  and  transactions  of 
the  two  corporations,  the  one  of  the  District  and  the  other 
of  Virginia,  and  that  accounts  be  taken;  that  accounts  be 
taken  of  all  moneys,  stocks,  and  property  received,  and  to 
which  the  Virginia  corporation  may  be  entitled  from  subor- 
dinate corporations  formed  upon  the  basis  of  any  of  the 
patents  owned  by  said  company,  or  by  said  Archer,  which 
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should  appear  to  be  an  infringement  upon  any  of  the  patents 
owned  by  said  company;  that  accounts  may  be  taken  showing 
the  interest,  condition,  and  value  thereof,  in  said  subordinate 
corporations,  formed  upon  the  basis  of  said  patents,  &c.;  that 
the  interest  of  the  complainants  be  declared  in  all  the  matters 
aforesaid,  and  that  the  defendants,  and  each  of  them,  be 
decreed  to  be  liable  to  the  complainants  for  the  amounts 
ascertained  to  be  due  them  upon  such  accounting,  &c. 

On  the  foregoing  statement  of  the  principal  charges  and 
scope  of  the  bill,  it  is  very  clear  that  the  demurrer  thereto 
must  be  sustained.  In  the  first  place,  the  demurrer  must  be 
sustained  because  the  statements  in  the  bill  show  that  the 
complainants  are  not  in  such  position  in  respect  to  the  for- 
mation and  the  issue  of  the  stock  of  the  two  corporation 
defendants  as  to  entitle  them,  in  a  court  of  equity,  in  this  ju- 
risdiction, to  the  relief  prayed.  In  the  second  place,  the 
demurrer  must  be  sustained,  because  the  bill  is  grossly  mul- 
tifarious, and  violates  the  established  rules  of  equity  plead- 
ing; and,  in  the  third  place,  because  of  the  joinder  of  im- 
proper parties  as  defendants. 

It  is  not  charged  or  shown  that  the  Vapor  Fuel  Company 
of  Vii^nia  is  located  here,  or  that  it  has  a  place  of  business 
here,  or  attempts  to  conduct  any  portion  of  its  business  in 
this  District.  It  is  strictly  a  foreign  corporation,  and  as  such 
it  is  not  subject  to  suit  and  to  a  general  accountaJjility  here. 
The  mere  fact  that  some  of  the  directors  of  the  company 
may  reside  here,  or  that  they  are  stockholders,  does  not  alter 
the  case.  For  any  matter  or  cause  rendering  them  personally 
responsible,  of  course,  they  are  suable  here,  but  not  in  their 
official  or  representative  characters  to  bind  the  foreign  cor- 
poration. They  are  not  here  in  their  official  or  representa- 
tive capacity,  and  it  is  not  shown  that  they  are  clothed  with 
authority  to  represent  and  answer  for  the  corporation  in  this 
stiiL  And  without  such  authority,  express  or  implied,  it 
would  seem  to  be  a  settled  principle  that  the  corporation  is 
not  liable  to  suit  in  a  jurisdiction  foreign  to  its  creation,  and 
where  it  does  not  transact  business.    This  would  seem  to  be 
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fully  settled  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  St  Clear  v.  Cox,  106  U.  S.,  350,  354  to  358,  and 
cases  there  cited.  The  Vapor  Fuel  Company  of  Virginia 
has  been,  therefore,  improperly  joined  as  not  being  liable  to 
suit  in  this  jurisdiction. 

It  follows  that  the  bill  of  the  complainants  must  be  dis- 
missed, with  costs  to  the  defendants.  But  as  the  complain- 
ants may  think  proper  to  take  proceedings  in  another  juris- 
diction in  respect  to  some  of  the  matters  involved  in  this 
case,  and  as  the  merits  of  such  matters  have  not  been  con- 
sidered here,  the  bill  will  be  dismissed  without  prejudice. 
Swcm  Land  and  Cattle  Co.  v.  Frank,  148  U.  S.,  603,  612. 

Bill  dismissed. 


FITZGERALD  v.  WYNNE. 


Powers  ;  Lost  or  Dbstroysd  Wills  ;  Tkustkks  ;  Costs  ;  Dseds, 
Erasures  in,  Recordation  of. 

I.  In  1866  certain  real  estate  in  the  District  of  Columbia  was  conveyed 
to  a  trustee,  in  trust  for  the  sole  use  and  benefit  of  a  married 
woman,  with  power  to  the  trustee  to  convey  to  such  uses  as  the 
cestui  que  use  should  by  deed  or  will  appoint,  and,  in  default  of  such 
appointment,  to  convey  to  her  heirs  at  law.  In  1886  the  cestui  que 
use  died.  Her  heirs  at  law,  in  1890,  filed  a  bill  in  equity  for  the 
execution  of  the  power  and  the  sale  of  the  real  estate,  the  subject 
of  the  power.  The  husband  of  the  cestui  que  use,  by  way  of  de- 
fense, asserted  that  his  wife  had  made  a  will  giving  or  appointing 
the  property  to  him  ;  that  the  will  had  been  destroyed  in  the  life- 
time of  the  testatrix,  and  he  offered  to  prove  its  execution  and 
contents.  The  testimony  showed  that  the  husband  had  adminis- 
tered upon  his  wife's  estate,  and  that  no  effort  had  ever  been 
made  to  obtain  probate  of,  or  to  otherwise  establish  the  alleged 
will :  I/e/df  That  before  setting  up  such  a  will  as  the  foundation 
of  a  right  or  claim,  it  should  have  been  probated  or  other  appro- 
priate proceedings  taken  to  establish  its  contents  and  validity. 
2.  In  such  a  case,  where  the  testimony  taken  wholly  fails  to  prove  the 
-contents  of  the  alleged  will,  and  is  very  questionable  as  to  the 
legal  execution  of  the  paper,  the  court  will  not  direct  that  the 
bill  be  retained  to  enable  the  defendant  to  take  the  necessary  and 
appropriate  proceedings  to  have  the  will  established  and  admitted 
to  probate. 
3*  Strict  proof  is  required  to  establish  a  lost  or  destroyed  will. 
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4.  Where  it  is  the  duty  of  a  trustee  to  execute  a  power,  it  is  not  discre- 

tionary with  him  wliether  he  will  execute  it  or  not.  The  principle 
applicable  to  trusts  will  be  adopted,  and  his  refusal,  negligence, 
accident  or  other  circumstances  will  not  be  permitted  to  disap- 
point the  interests  of  those  for  whose  benefit  he  was  clothed  with 
the  power. 

5.  Hut,  although  the  right  of  a  cestui  que  trust  to  require  a  conveyance 

from  his  trustee  may  be  quite  clear  in  the  view  of  the  court,  yet 
if  the  trustee  in  refusing  to  convey  has  acted  bona  fide  and  on  ap- 
parent circumstances  of  doubt  as  to  the  right  of  the  cestui  que  trust 
to  receive  the  conveyance,  he  will  not  be  charged  with  the  costs 
of  a  suit  brought  to  compel  a  conveyance. 

6.  Where  a  deed  is  executed  and  delivered,  the  interest  in  the  property 

described  in  the  deed,  which  thereupon  passes  and  becomes  vest- 
ed in  the  grantee,  is  not  divested  by  a  subsequent  unauthorized 
obliteration  and  erasure  by  the  grantor  of  his  signature  when  the 
deed  is  sent  to  him  for  correction  of  a  supposed  defect  in  the 
acknowledgment. 

7.  The  main  object  of  the  statutes  requiring  deeds  of  conveyance  to  be 

acknowledged  and  recorded,  is  to  prevent  the  practice  of  fraud 
upon  creditors  and  purchasers,  and  to  furnish  means  of  notice  and 
protection  to  innocent  third  parties. 

8.  In  this  District,  as  between  the  parties,  the  failure  to  record  a  deed 

does  not  affect  its  validity. 

No.  47.     Submitted  June  2,  1893. — Decided  September  5,  1893. 

Hearing  on  appeal  by  the  complainants  from  a  decree  of 
the  Supreme  Court  of  tiie  District  of  Columbia,  holding  axi 
equity  term,  dismissing  a  bill  for  tiie  execution  of  a  power 
and  the  sale  of  certain  real  estate.     Reversed, 

Statement  of  the  case  by  the  Chief  Justice  : 

This  is  a  bill  filed  by  some  of  the  heirs-at-law  of  Jane  M. 
Keenan,  deceased,  for  the  execution  of  a  power,  and  for  the 
sale  of  a  certain  piece  or  parcel  of  ground,  situate  in  Wash- 
ington City,  the  subject  of  that  power. 

It  appears  that  in  December,  1866,  Peter  Daly  and  his  wife 
conveyed,  by  deed  of  bargain  and  sale,  for  the  recited  con- 
sideration of  $850,  a  certain  lot  or  parcel  of  ground,  situate 
in  the  city  of  Washington,  to  Thomas  Wynne,  his  heirs  and 
assigns,  "  in  trust  for  the  sole  and  separate  use  and  benefit  of 
Jane  M.  Keenan,  the  wife  of  Francis  Keenan,  and  to  permit 
her  to  enjoy  the  possession,  use  and  profits  thereof,  without 
molestation,  etc.,  as  if  she  was  a  feme  sole  and  not  a  feme 
covert  \  with  full  power  and  authority  to  Thomas  Wynne  to 
convey  the  same  or  any  part  thereof,  to  such  person  or  per- 
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sons,  and  for  such  uses  and  purposes  as  she,  the  said  Jane, 
shall  direct  and  appoint  during  her  lifetime,  she  becoming  a 
party  to,  and  to  sign,  seal  and  acknowledge  any  instrament 
of  writing  for  such  purpose;  and  also  to  convey  the  same,  or 
such  part  thereof  as  the  said  Jane  may  be  entitled  to  at  the 
rime  of  her  death,  as  she  may  name  in  any  instrument  of 
writing  in  the  shape  of  a  last  will  or  testament,  and  in  the 
absence  of  any  such  will  or  direction,  then  to  convey  the 
same  to  tier  heirs-at-law.'* 

At  the  date  of  this  deed,  and  for  some  time  thereafter,  Mrs. 
Keenan,  with  her  husband,  Francis  Keenan,  resided  in 
Washington  City,  and  possessed  and  enjoyed  the  property. 
Some  time  prior  to  the  year  1886,  they  moved  to  Philadel- 
phia, and  Mrs.  Keenan  (Ked  there  in  June,  1886,  her  husband 
surviving  her,  and  who  is  a  party  defendant  to  this  bill.  She 
left  no  child  or  descendants,  but  she  left  surviving  her  a 
brother  and  sister,  and  children  of  a  deceased  brother,  and 
children  of  a  deceased  sister,  and  two  grandnieces,  grand- 
children of  another  deceased  sister,  as  her  heirs-at-law.  She 
did  not  appoint  any  use  to  which  she  desired  the  property  to 
be  conveyed  in  her  lifetime;  and  whether  she  made  an  ap- 
pointment by  will  is  one  of  the  questions  raised  in  this  case. 
It  appears  that  administration  upon  her  estate  was  obtained 
by  her  husband,  Francis  Keenan,  in  the  city  of  Philadelphia, 
and  such  administration  has  been  completed  and  closed.  It 
also  appears  that  several  of  the  parties,  heirs-at-law  of  Jane 
Keenan,  have  assigned  or  conveyed  their  interest  in  the 
property  that  was  subject  to  the  power  in  the  deed  to  Wynne, 
the  trustee,  to  Francis  Keenan,  the  surviving  husband  of 
Jane  Keenan. 

The  bill  was  filed  by  the  surviving  brother,  John  Fitz- 
gerald, and  the  five  children  of  the  deceased  brother,  Patrick 
Fitzgerald,  as  complainants,  against  the  surviving  husband, 
Francis  Keenan,  Wynne,  the  trustee,  the  surviving  sister  of 
the  deceased,  and  the  children  of  one  of  the  deceased  sisters, 
and  the  two  infant  grandchildren  of  another  deceased  sister — 
these  two  infant  defendants  being  children  of  Mary  Gallagher, 
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deceased.  The  object  of  the  bill  would  seem  to  be  to  require 
the  trustee,  Wynne,  to  execute  the  power  of  conveyance  to 
the  heirs-at-law  of  Jane  Keenan;  to  have  partition  of  the 
estate,  and  to  that  end,  to  have  the  property  sold;  and  to 
obtain  from  the  trustee,  and  the  surviving  husband,  an  ac- 
count of  rents  and  profits  received,  etc. 

Wynne,  the  trustee,  in  his  answer,  admits  that  he  had  been 
in  the  possession  of  the  property,  managing  and  controlling 
it,  since  the  death  of  Mrs.  Keenan,  and  that  he  had  received 
the  rents  and  profits  thereof,  some  part  of  which  he  had  paid 
over  to  Francis  Keenan,  because  he  had  understood  that 
Mrs.  Keenan  had  made  a  will  and  devised  the  property  to  her 
husband.  He  also  avers  that  some  of  the  heirs-at-law  of 
Jane  Keenan  had  made  a  deed  or  deeds  to  Francis  Keenan 
of  their  interests  in  the  property;  that  John  Fitzgerald,  one  of 
the  complainants,  and  Mary  Gallagher,  since  deceased,  a 
niece  of  Jane  Keenan,  had  joined  in  such  deed,  which  was 
duly  executed  and  delivered,  but  because  of  a  supposed  de- 
fect in  the  acknowledgment  and  the  certificate  as  to  the 
official  character  of  the  officers  taking  the  acknowledgments 
in  the  State  of  Connecticut,  where  the  deed  was  executed, 
the  same  was  not  recorded,  but  was  returned  to  the  grantors 
solely  for  the  purpose  of  having  the  supposed  defects  rec- 
tified; but  instead  of  having  the  supposed  defects  corrected, 
as  was  intended,  John  Fitzgerald  and  Mary  Gallagher 
wrongfully  erased  their  names  or  signatures  from  the  deed 
and  returned  it  in  that  condition ;  and  consequently  the  deed 
has  not  been  recorded.  He  therefore  insists  that  it  was  not 
his  duty,  under  the  circumstances,  to  execute  the  power  by 
making  the  conveyance  of  the  property  to  the  heirs-at-law  of 
Jane  Keenan. 

In  the  answer  of  Francis  Keenan,  he  avers  that  the  com- 
plainants have  no  right  to  the  relief  prayed  by  them.  That 
Jane  Keenan  made  a  will  whereby  she  devised  the  property 
to  him;  that  such  will  was  left  in  the  custody  of  Theresa 
McLaughlin,  a  niece  of  the  deceased,  for  safe  keeping,  and 
that  through  carelessness  of  said  niece,  the  will  was  de- 
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stroyed;  so  that  the  defendant  cannot  produce  the  will,  but 
that  he  is  able  and  willing  to  prove  the  due  execution  and 
contents  thereof.  He  avers  that  some  of  the  heirs-at-law 
of  his  deceased  wife  have  by  deed,  quit  claimed  and 
conveyed  their  interests  in  the  property  to  him;  and  that  the 
complainant,  John  Fitzgerald,  and  Mary  Gallagher,  in  her 
lifetime,  joined  in  such  deed,  for  good  and  valuable  consid- 
eration; and  though  such  deed  was  duly  executed  and  de- 
livered as  the  deed  of  the  parties  grantors  therein,  yet  upon 
the  return  of  such  deed  for  the  correction  of  a  supposed 
defect  in  the  acknowledgment  thereof,  and  for  no  other  pur- 
pose, the  said  John  Fitzgerald  and  Mary  Gallagher  wrong- 
fully erased  their  signatures  from  the  deed,  and  returned  it 
in  that  condition;  and  the  said  deed  has  not  been  recorded. 
The  defendant,  however,  insists  that  the  deed,  having  been 
executed  and  delivered  as  the  deed  of  the  parties,  is  binding 
and  effective,  and  that  neither  the  said  John  Fitzgerald,  nor 
the  two  infant  defendants,  children  of  Mary  Gallagher,  can 
deny  the  validity  of  said  deed,  and  that  the  complainant, 
John  Fitzgerald,  has  no  right  or  interest  in  the  property,  as 
one  of  the  heirs-at-law  of  Jane  Keenan,  to  entitle  him  to 
maintain  this  bill. 

A  decree  pro  confesso  was  taken  against  some  of  the  de- 
fendants, and  the  two  infant  defendants  answered  by  guar- 
dian. And  after  testimony  taken  and  hearing  had,  the  bill 
was  decreed  to  be  dismissed,  from  which  decree  an  appeal 
was  taken  to  the  general  term  of  the  Supreme  Court  of  the 
District,  from  whence  it  has  been  transferred  to  this  court. 

Mr.  J,  H.  Lichliter  and  Mrs.  E.  S.  Mussey  for  the  appel- 
lants ;  Mr.  Edward  Otis  Hinkley  was  with  them  on  the  brief: 

I.  In  a  suit  brought  to  obtain  the  execution  of  a  trust  and 
partition  of  property,  a  will  which  has  not  been  probated 
cannot  be  established  so  as  to  defeat  the  claims  or  interests 
of  the  heirs-at-law  of  the  deceased.  The  cases  found  in  the 
reports  and  discussed  in  text-books,  where  lost  or  destroyed 
wills  have  been  established,  are  cases  for  the  probate  of  the 
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wills  or  specifically  brought  to  establish  the  wills.  The  case 
at  bar  is  not  of  this  character.  The  defendant  Keenan  does 
not  show  any  attempt,  at  any  time,  or  in  any  court,  to  pro- 
bate or  establish  the  alleged  will.  This  is  not  the  forum,  nor 
is  this  a  proper  case,  to  establish  the  alleged  will.  The  de- 
fendant must  assert  and  establish  his  title,  if  any,  by  action 
at  law,  or  by  affirmatively  seeking  relief  by  proper  bill  in 
equity.  Maryland  Act  of  1798,  Ch.  loi;  Act  of  Congress, 
July  9th,  1888,  Ch.  597;  56  Maryland,  560;  i  Phillimore, 
14  Maryland,  532;  2  Howard,  619;  i  Probate  Div.,  154 
(English  Court  of  Appeals),  in  1876;  32  Maryland,  16;  8 
G.  &  J.,  391  ;  30  Maryland,  411  ;  McDaniel  v.  Pattisotiy  27 
Pacific  Rep. 

2.  To  defeat  the  interests  of  heirs  at  law  by  a  will,  it  is 
required  that  the  will  be  established  and  proven  by  the 
clearest,  most  conclusive  and  satisfactory  testimony,  both  as 
to  execution  and  contents.  Hale  v.  Monroe,  28  Md.,  113  ; 
Rhodes  v.  Vinson,  9  Gill,  171  ;  Davis  v.  Sigoumey,  8  Met- 
calf,  487  ;  In  re  Johnson's  WiU,  40  Conn.,  589.  The  testi- 
mony in  the  case  at  bar  does  not  show  the  contents  of  the 
alleged  will  with  that  certainty  which  would  enable  any  court 
to  pronounce  in  favor  of  it 

3.  In  order  to  pass  real  estate  situated  in  the  District  of 
Columbia,  a  will  must  be  executed  as  provided  by  the  laws  in 
force  there,  and  its  validity  must  be  established  in  the  man- 
ner provided  by  those  laws.  Robertson  v.  Pickrell,  109  U. 
S.,  608.    See  Thomp.  Dig.  345. 

In  the  District  a  will  must  be  signed;  it  must  be  attested 
and  subscribed  in  the  presence  of  the  devisor  by  at  least 
three  witnesses;  and  the  execution  must  be  proven  by  the 
three  subscribing  witnesses,  or,  if  they  be  not  living,  by 
proof  of  their  hand-writing.  Id.;  Rutherford  v.  Rutherford, 
I  Denio,  33. 

4.  The  alleged  deed  from  John  Fitzgerald  and  Mary  Gal- 
lagher to  Francis  Keenan  was  not  completed  and  delivered, 
and  therefore  had  no  force  as  a  deed.  The  law  of  the  Dis- 
trict of  Columbia  specifically  provides  by  what  officers  an 
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acknowledgment  of  a  deed  may  be  taken,  and  how  such 
acknowledgment  shall  be  certified.  Without  strict  com- 
pliance with  this  law  a  deed  is  not  complete.  The  alleged 
deed  from  John  Fitzgerald  did  not  meet  the  requirements  of 
the  law.     Chafee  v.  Blatchford,  6  Mackey,  480-1. 

5.  If  the  alleged  deed  was  a  deed  delivered  it  was  invalid 
because  of  fraud  and  want  of  consideration,  and  upon  its 
return  to  two  of  the  grantors  for  completion  they  revoked  it. 
Thus  the  deed,  as  to  these  grantors,  has  no  existence  in  law. 
It  could  only  be  established  by  a  special  proceeding  in  equity, 
which  would  be  open  to  equitable  defenses. 

6.  Five  of  the  complainants  were  not  parties  to  the  alleged 
deed,  and  their  interests  in  the  property  are  not  affected  by 
the  deed,  if  held  valid,  and  therefore  they  are  entitled  to  the 
relief  prayed. 

Mr.  James  FuUerton  for  the  appellees : 

I.  The  testimony  in  relation  to  the  destroyed  will  of  Jane 
Keenan  shows;  that  the  testatrix  devised  "to  her  husband, 
Francis  Keenan,  the  house  and  ground  in  Washington"; 
that  she  "left  the  place  in  Washington  to  Frank,  as  she 
thought  he  had  the  best  right  to  it " ;  that  the  will  was  handed 
by  the  testatrix  to  her  niece,  who  read  it  and  whose  brother 
read  it;  that  the  will  was  written  by  the  testatrix  who  "  wrote 
readily  and  easily";  that  the  will  was  signed  by  the  testatrix 
and  witnessed  at  her  request  by  three  or  more  persons;  that 
she  never  revoked  it  and  never  knew  that  it  had  been  de- 
stroyed; and  that  the  testatrix  admitted  to  her  sister  that  she 
had  made  a  will.  All  of  the  heirs-at-law,  except  the  com- 
plainants, conceded  the  fact  of  the  execution  and  the  validity 
of  the  will,  and  recognized  the  justice  and  propriety  of  the 
devise  to  the  husband  of  the  Washington  property,  which 
had  been  purchased  with  the  proceeds  of  his  own  labor. 
Mary  Gallagher  accepted  a  bequest  of  $200  under  the  will, 
and  united  in  a  conve3rance  intended  to  perfect  the  defendant 
Keenan's  title.  The  will  was  destroyed  without  the  direction, 
consent  or  knowledge  of  the  testatrix,  by  its  custodian,  under 
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the  mistaken  impression  that  it  was  only  a  conditional  will. 
The  defendant  husband  administered  upon  the  savings  which 
his  wife  had  made  of  his  own  earnings,  and  paid  all  the  be- 
quests which  he  was  told  she  had  made  by  the  destroyed 
will.  The  due  execution  of  the  will  and  its  destruction 
without  the  knowledge  or  consent  of  the  testatrix  being  es- 
tablished, its  contents  may  be  shown  by  parol,  and  the  proof 
of  loss  being  addressed  to  the  court,  need  not  be  as  strict 
and  technical  as  when  submitted  to  a  jury.  Feiherly  v. 
Waggoner^  1 1  Wend.,  599 ;  Idler  v.  Bowen^  1 1  Wend.,  227, 
and  citations  ;  Wilmot  v.  Talbot,  3  H.  &  McH.,  2  ;  Tarverv. 
TarveTy  9  Peters,  174;  Gaines  v.  Hennen,  26  How.,  553. 
Though  the  testimony  does  not  show  that  a  fee  was  devised 
in  express  and  technical  terms,  it  is  manifest  that  the  testatrix 
intended  to  recognize  the  just  claim  of  her  husband  to  the 
property  which  had  been  acquired  by  his  labor.  She  de- 
clared that  "he  had  the  best  right  to  it*'  The  provisions 
made  for  others  of  her  kin  negative  the  idea  that  she  in- 
tended them  to  share  in  it  In  wills,  the  rule  that  words  of 
inheritance  are  necessary  to  convey  a  fee  is  entirely  subor- 
dinate to  the  testator's  intention.  The  deed  of  trust  to 
Wynne  directs  that  he  shall  convey  what  "  said  Jane  may  be 
entitled  to  at  the  time  of  her  death  as  she  may  name  in  any 
instrument  of  writing  in  the  shape  of  a  last  will  or  testament.'* 
Smith  v.  Shriver,  3  Wallace,  Jr.,  219;  King  v.  Ackerman^ 
2  Black,  408 ;  Lambert  v.  Paine,  3  Cranch,  97 ;  Smith  v. 
BeU,  6  Peters,  68. 

2.  The  execution  and  delivery  of  the  deed  from  John  Fitz- 
gerald and  Mary  Gallagher  to  Francis  Keenan  are  proved 
and  admitted;  and,  as  between  the  parties,  are  conclusive. 
An  unconditional  delivery  of  a  deed  fairly  made  cannot  be 
rovoked  by  any  act  of  the  party  executing  it.  Woodman  v. 
Coolbroothy  7  Greene,  181  ;  Frisbie  v.  McCarty,  i  Stew.  & 
Port.,  61.  The  cancellation  of  a  deed  will  not  divest  prop- 
erty which  has  once  vested  by  transmutation  of  possession. 
Marshall  v.  Fisk,  6  Mass.,  32 ;  Bottsfard  v.  Moorehatise,  4 
Conn.,  550;    Holbrook  v.    Tirrell,  9  Pick.,   105;   Hatch  v. 
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Hatch,  9  Pick.,  311;  Dando  v.  Tremper,  2  Johns.,  87  ;  Lewis 
V.  Payne,  8  Cow.,  75.  A  deed  is  not  avoided  by  the  seal 
being  torn  off  by  the  grantor,  or  by  a  third  person,  with  his 
consent  Cutis  v.  U,  5.,  i  Gall.,  69 ;  Turner  v.  Ogden,  \ 
Black.,  450  ;  Suydam  v.  Beats,  4  McLean,  12  ;  Taylor  L.  & 
T.,  §  51 1,  p.  359  and  cases  cited.  A  deed  is  valid  at  com- 
mon law  between  the  parties,  if  signed,  sealed  and  delivered, 
though  not  witnessed,  acknowledged,  or  recorded.  Good- 
enough  V.  Warren,  5  Saw.,  494,  498 ;  Wood  v.  Owings,  i 
Cr.,  239. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

If  it  be  true,  as  averred  in  the  answer  of  Francis  Keenan, 
that  Jane  Keenan  made  and  executed  a  valid  will  or  testa- 
ment, wherein  she  executed  the  power  of  appointment  given 
her  by  the  deed  of  trust  to  Wynne,  and  that  such  will  was 
never  revoked,  cancelled,  burnt,  or  otherwise  destroyed  by 
the  testatrix  herself,  or  in  her  presence,  or  by  her  direction 
and  consent,  and  such  will  be  established  by  competent  evi- 
dence, clearly  the  complainants  in  this  case  would  have  no 
right  to  maintain  this  bill.  But  the  alleged  will  has  not  been 
produced,  and  the  excuse  for  non-production  is,  that  it  was 
destroyed  in  the  lifetime  of  the  testatrix,  by  being  carelessly 
burnt  by  the  custodian  thereof  after  it  had  been  offered  to  be 
returned  to  the  testatrix,  and  she  had  failed  or  declined  to 
take  charge  of  it.  It  is  said  that  the  will  was  made  just  be- 
fore Mrs.  Keenan  started  on  a  journey  to  Ireland;  but  it  is 
somewhat  singular  that  after  her  return  she  manifested  no 
care  or  concern  in  regard  to  it,  and  it  was  after  her  return, 
and  after  showing  indifference  to  it  when  it  was  offered  to  be 
surrendered  to  her,  that  her  niece,  supposing  the  paper  to  be 
no  longer  of  importance,  destroyed  it  by  burning,  according 
to  the  testimony  of  the  niece. 

But,  however  the  fact  may  be  in  regard  to  the  making  of 
the  will,  or  the  destruction  of  it,  Mrs.  Keenan  died  in  June, 
1886,  and  down  to  the  present  time,  no  effort  has  been  made 
to  prove  the  due  execution  and  the  contents  of  the  will,  and 


Digitized  by 


Google 


ii6  I  Court  of  Appeals  Dist.  of  Col. 

to  have  it  admitted  to  probate,  according  to  law.  Instead  of 
taking  the  proper  proceedings  to  establish  the  will,  the  hus- 
band, the  alleged  principal  beneficiary  thereunder,  applied  for 
and  obtained  letters  of  administration  upon  the  estate  of  his 
wife,  which  could  only  have  been  had  upon  the  supposition 
that  the  deceased  died  intestate.  If  the  will  alleged  had  been 
properly  made,  but  illegally  and  without  the  consent  of  the 
testatrix  destroyed,  the  law  provides  ample  means  by  which 
it  could  have  been  established,  to  give  effect  to  its  provisions. 
The  fact  that  the  will  had  been  illegally  destroyed  or  lost  did 
not,  by  any  means,  preclude  the  beneficiaries  thereunder  from 
taking  proceedings  and  having  the  will  established  and  ad- 
mitted to  probate,  on  due  proof.  Sugden  v.  Lord  St.  Leon- 
ards, I  Prob.  Div.,  154.  But  such  proceedings  should  have 
been  taken  as  preliminary  to  setting  up  the  will  as  the  foim- 
dation  of  a  right  or  claim  to  an  estate  in  a  litigation  inter 
partes.  For,  as  said  by  the  Supreme  Court,  in  the  case  of 
Ellis  v.  Dains,  109  U.  S.,  497:  "The  original  probate,  of 
course,  is  mere  matter  of  State  regulation,  and  depends  en- 
tirely upon  the  local  law;  for  it  is  that  law  which  confers  the 
power  of  making  wills,  and  prescribes  the  conditions  upon 
which  alone  they  may  take  effect;  and  as,  by  the  law  in  al- 
most all  the  States,  no  instrument  can  be  effective  as  a  will 
until  proved,  no  rights  in  relation  to  it,  capable  of  being  con- 
tested between  parties,  can  arise  until  preliminary  probate  has 
been  first  made."  This,  as  we  have  seen,  is  not  a  proceeding 
for  the  establishment  of  the  will.  If  Mrs.  Keenan  made  a 
will  and  left  it  uncancelled  or  unrevoked,  and  the  party  claim- 
ing under  it  intended  to  make  it  a  muniment  of  title  and  a 
medium  of  evidence,  he  should,  by  petition,  have  invoked  the 
probate  jurisdiction  of  the  Supreme  Court  of  this  District, 
and  offered  to  prove  the  due  execution  and  contents  of  the 
alleged  destroyed  will,  and  have  the  same,  upon  proof,  ad- 
mitted to  probate.  This  could  have  been  done  under  the  act 
of  Congress  of  July  9,  1888,  ch.  597,  25  Stats.,  246,  which  pro- 
vides that  the  record  of  any  will  or  codicil  admitted  to  pro- 
bate by  the  Supreme  Court  of  the  District  of  Columbia,  etc., 
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"  shall  be  prima  facie  evidence  of  the  contents  and  due  execu- 
tion of  such  wills  and  codicils/'  That  statute  was  passed,  as 
we  may  suppose,  in  view  of  the  then  recent  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Robertson 
V.  Pickrell,  109  U.  S.,  608,  and  to  correct  what  was  made  to 
appear  in  that  decision  as  a  defective  state  of  the  law  in  this 
District,  in  relation  to  the  probate  of  wills  as  affecting  the 
titles  to  real  property.  The  appropriate  mode  of  proceeding 
for  probate  in  such  case  as  this  would  have  been  that  .provided 
for  by  sections  16  and  17  of  the  Maryland  act  of  1798,  ch. 
loi,  subch.  15,  in  force  in  this  District.  Or,  if  preferred, 
the  party  interested  in  establishing  the  will,  as  against  the 
heirs-at-law  of  Mrs.  Keenan,  inasmuch  as  the  estate  in  ques- 
tion is  merely  equitable,  and  consequently  no  action  at  law 
could  be  maintained,  could  have  brought  a  bill  in  equity  to 
establish  the  will,  so  far  as  it  affected  the  real  estate  in  ques- 
tion. In  such  case,  the  jurisdiction  of  a  court  of  equity  is 
well  settled;  and  the  appropriate  mode  of  proceeding,  and 
especially  where  the  will  is  alleged  to  have  been  lost. or  de- 
stroyed, is  for  the  court  to  direct  an  issue  of  devisavit  velnon, 
to  determine  the,  facts  of  the  making,  contents,  and  validity 
of  the  will.  Bootle  v.  Blundell,  19  Ves.,  501,  502;  Tatham 
v.  Wright,  2  Russ.  &  M.,  i,  10;  2  Sto.  Eq.  Jur.,  Sec.  1447; 
Boyse  v.  Rossborough,  6  Ho.  L.  Cas.,  2,  37 ;  Ellis  v.  Davis^ 
109  U.  S.,  495. 

Here,  however,  neither  of  these  modes  of  proceeding  has 
been  resorted  to;  but  the  party  simply  avers  in  his  answer  by 
way  of  defense,  that  a  will  had  been  made,  in  which  the 
property  had  been  given  or  appointed  to  him,  and  that  the 
paper  had  been  destroyed  in  the  lifetime  of  the  testatrix;  and 
he  offers  to  prove  the  execution  and  contents  of  such  will. 
If  the  proof  in  the  case  was  at  all  clear  as  to  the  making  and 
contents  of  the  will,  and  that  it  was  destroyed  without  the 
knowledge  and  consent  of  Mrs.  Keenan,  it  would,  perhaps, 
be  a  proper  thing  to  do,  to  direct  that  the  bill  be  retained  to 
enable  the  defendant  to  take  the  necessary  and  appropriate 
proceedings  to  have  the  will  established  and  admitted  to  pro- 


Digitized  by 


Google 


ii8  I  Court  of  Appeals  Dist.  of  Col. 

bate.  But,  upon  the  testimony  before  us,  that  would  appear 
to  be  useless;  and  could  only  be  productive  of  delay  and 
onerous  costs  to  the  parties.  The  testimony  wholly  fails  to 
prove  the  contents  of  the  alleged  will,  and  is  very  ques- 
tionable as  to  the  legal  execution  of  the  paper.  It  is  true,  one 
witness  says  she  read  the  will,  and  another  that  he  either 
read  or  heard  it  read,  and  that  the  property  in  question  was 
given  to  the  defendant,  Francis  Keenan.  But  how  given — 
whether  in  fee,  or  for  life,  or  on  condition,  or  with  qualifi- 
cation; or  whether  the  devise  made  special  reference  to  the 
power  in  the  deed,  or  to  the  property  the  subject  of  the 
power,  or  was  a  general  devise  of  all  her  real  estate — does 
not  appear.  The  statements  of  the  witnesses  are  at  most 
nothing  more  than  their  conclusions  as  to  the  construction 
of  the  paper;  they  do  not  pretend  to  give  the  particular  terms 
of  the  will,  or  even  the  substance  of  what  was  written  on  the 
paper.  This,  according  to  all  authority,  is  clearly  insufficient 
No  subject  could  require  greater  caution  on  the  part  of  the 
court  than  that  of  acting  on  proof  offered  to  establish  a  lost 
or  destroyed  will,  nor  demand  of  the  parties  attempting  to 
establish  such  lost  or  destroyed  papers  piore  certain  and 
definite  proof.  The  will  must  be  shown  to  have  been  irre- 
trievably lost  or  destroyed,  and  that  it  had  been  duly  and 
properly  executed  and  attested;  and  that  its  destruction,  if 
in  the  lifetime  of  the  testator,  was  wholly  without  his  know- 
ledge or  consent,  at  the  time,  or  his  subsequent  ratification. 
If  this  be  clearly  shown,  and  the  substance  of  the  will  be  dis- 
tinctly and  definitely  ascertained,  either  by  the  original  in- 
structions, or  by  a  copy  of  the  will,  or  even  by  the  recollec- 
tion of  witnesses  who  have  read,  or  heard  read,  the  paper,  it 
is  settled,  the  court  will  grant  probate  of  a  copy  embodying 
such  substance.  But  in  all  such  cases,  it  is  laid  down  with 
emphasis,  that  the  jurisdiction  of  the  court  should  be  exer- 
cised with  the  greatest  possible  caution,  "  and  that  the  judge 
will  scarcely  feel  justified  in  acting  on  the  evidence  unless  it 
be  of  the  most  cogent  and  irrefragable  character,  not  only 
free  from  suspicion  in  its  source,  but  exact  and  certain  in  its 
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conclusions."  2  Taylor,  Ev.,  Sec.  406,  and  cases  there  cited; 
also  Sugden  v.  Lord  St.  Leonards,  i  Prob.  Div.,  154,  177, 
220,  222,  232,  and  236.  The  testimony  here  falls  far  short 
of  this  standard,  and  supposing  it  to  be  all  that  is  within  the 
reach  of  the  defendant,  it  would  be  quite  futile  to  attempt  to 
establish  the  alleged  will  on  the  strength  of  it 

Seeing  then,  that  there  has  been  no  appointment  by  will 
or  testament  of  Mrs.  Keenan  under  the  power  in  the  deed, 
the  case  is  clearly  within  the  jurisdiction  of  a  court  of  equity 
to  enforce  the  execution  of  the  power  to  convey  by  the  trus- 
tee. The  power  is  not  a  discretionary  one,  but  is  in  its  terms 
and  nature  imperative  upon  the  trustee,  and  therefore  must 
be  executed.  For  it  is  settled  doctrine,  that  where  the  power 
is  one  which  it  is  the  duty  of  the  trustee  to  execute,  he  be- 
comes a  trustee  for  the  exercise  of  the  power,  and  not  as  one 
having  a  discretion,  whether  he  will  exercise  it  or  not,  and 
the  court  adopts  the  principle  as  to  trusts,  and  will  not  per- 
mit his  refusal,  negligence,  accident,  or  other  circumstances, 
to  disappoint  the  interest  of  those  for  whose  benefit  he  was 
clothed  with  the  power.  Brown  v.  Higgs,  8  Ves.,  570,  574; 
Mott  V.  Buxton,  7  Ves.,  201 ;  i  Perry  on  Trusts,  Sec  248, 
and  cases  cited.  But,  although  the  right  of  the  cestuis  que 
trust  to  require  a  conveyance  from  the  trustee  may  be  quite 
clear  in  the  view  of  the  court,  yet  if  the  trustee  in  refusing 
to  convey,  has  acted  bona  fide  and  on  apparent  circum- 
stances of  doubt  as  to  the  right  of  the  cestuis  que  trust  to 
receive  the  conveyance,  he  will  not  be  charged  with  the  costs 
of  the  suit.  Angier  v.  Stannard,  3  M.  &  K.,  566;  Knight 
V.  Martin^  I  R.  &  M.,  70;  Hill  on  Trustees,  393.  And  that 
would  appear  to  have  been  the  predicament  of  the  trustee 
here. 

Then,  with  respect  to  the  deed,  and  the  effect  thereof,  from 
the  complainant,  John  Fitzgerald,  and  Mary  Gallagher,  to 
the  defendant,  Francis  Keenan.  That  deed  was  not  acknow- 
ledged in  proper  form  by  John  Fitzgerald,  as  required  by  the 
registry  law  of  this  District,  nor  was  the  official  character  of 
tiie  officers  taking  the  acknowledgments   in  the  State  of 
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Connecticut  duly  certified,  and  the  deed  has  not  been  re- 
corded. The  signatures  of  the  grantors  were  erased  there- 
from after  the  deed  had  been  delivered  to  the  grantee,  and 
without  his  knowledge  or  consent,  though  the  deed  had  been 
returned  to  the  grantors  for  the  correction  of  the  defective 
acknowledgment,  and  for  that  purpose  only.  The  question 
is,  was  the  deed,  and  the  effect  thereof,  destroyed  by  this  act 
of  erasure  or  obliteration  by  the  grantors,  under  the  circum- 
stances of  the  case? 

It  is  certainly  a  general  rule,  that  where  a  party  makes  a 
perfect  deed  of  conveyance  of  an  estate  in  land,  that  is  to 
say,  where  he  executes  and  delivers  a  deed  of  conveyance  as 
his  final  act,  the  estate  in  the  property,  if  equitable,  at  once 
passes  to  the  grantee,  equally  as  it  would  on  a  conveyance 
of  a  legal  estate,  unless  the  operation  of  the  deed  be  re- 
strained by  statute.  The  grantor  cannot  revoke  such  deed, 
unless  he  has  reserved  to  himself  a  power  of  revocation. 
And  where  such  deed  has  been  destroyed,  by  the  grantor, 
after  delivery  to  the  grantee,  secondary  evidence  of  its  con- 
tents may  be  given,  and  the  deed  set  up  against  the  grantor 
and  his  heirs  and  devisees,  and  against  volunteers  claiming 
under  him.  Here,  the  conveyance  of  the  equitable  interest 
was  in  the  form  of  a  deed  of  bargain  and  sale,  for  the  nominal 
consideration  recited  of  five  dollars,  and  the  deed  contained 
covenants  for  general  warranty  and  for  further  assurance. 
But  any  conveyance  of  the  equitable  interest  by  the  cestui 
que  trust  would  have  the  same  effect  and  operation  upon  the 
trust  as  it  would  have  had  upon  the  legal  estate,  in  case  the 
trustee  had  executed  the  power  by  conveying  the  estate  to 
the  heirs.  The  deed  here  was  executed  and  delivered  as  the 
final  act  of  the  grantors,  and  the  equitable  interest  in  the 
property  thereupon  passed  and  became  vested  in  the  grantee, 
and  that  interest  was  not  divested  by  the  subsequent  unau- 
thorized obliteration  or  erasure  of  the  signatures  of  the 
grantors  from  the  deed.    2  Spence  Eq.  Jur.,  pp.  881-883. 

It  has,  however,  been  urged  in  argument,  that  because  the 
registry  laws  of  this  District  have  not  been  complied  with, 
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and  the  deed  has  not  been  recorded,  therefore,  it  can  have  no 
operation  or  effect  in  passing  the  interest  of  the  grantors. 
But  that  does  not  follow  the  failure  to  record  the  deed,  as 
between  the  parties  thereto.  The  great  object  of  the  statutes 
in  requiring  deeds  of  conveyance  to  be  acknowledged  and 
recorded  is  to  prevent  the  practice  of  fraud  upon  creditors 
and  purchasers;  to  furnish  the  means  of  notice  and  protec- 
tion to  innocent  third  parties.  It  never  has  been  held,  says 
Chancellor  Bland,  "  that  those  laws  altered  any  principle  of 
the  common  law,  or  required  an3rthing  in  addition  to  the 
conmion  law  solemnities  as  a  necessary  constituent  of  a  deed, 
as  between  the  parties  to  it.  Hence,  a  deed  of  this  kind  (a 
mortgage),  as  between  the  parties  themselves,  has  always 
been  deemed  as  valid  and  effectual  without  recording  as  with 
it"  Salmon  v.  Clagett,  3  Bland  Chan.,  172,  and  same  case 
affirmed  on  appeal  in  5  Gill  &  John.,  314,  346.  And  Pro- 
fessor Washburn,  in  his  valuable  work  on  Real  Property, 
after  reviewing  all  the  American  cases  upon  the  subject,  con- 
cludes by  saying:  "  It  may,  therefore,  be  stated  in  general 
and  nearly  imqualified  terms,  that  between  the  parties  to  the 
deed,  or  the  heirs  or  devisees  of  the  grantor  and  the  grantee, 
and  those  claiming  under  him,  the  validity  of  the  deed  is  not 
affected  by  the  want  of  record.  And  that  the  same  is  true  as 
to  all  purchasers  who  may  take  a  subsequent  deed,  knowing 
of  the  existence  of  the  prior  one."  3  Washb.  on  Real  Prop., 
283.  Of  course,  if  the  statute  declared  that  no  deed  affecting 
the  title  to  real  estate  should  have  any  effect  or  operation 
unless  duly  acknowledged  and  recorded,  in  the  manner  pre- 
scribed, the  deed  in  this  case  would  fail  of  effect  and  convey 
no  interest  in  the  property.  But  the  statute  makes  no  such 
declaration,  and  leaves  the  conveyance  to  operate  as  between 
the  parties  to  it,  irrespective  of  the  provisions  for  acknow- 
ledgments and  recording.  It  simply  provides  that  all  deeds, 
or  other  instruments  of  writing,  which  by  law  are  entitled  to 
be  recorded  in  the  office  of  the  recorder  of  deeds,  "  shall  take 
effect,  and  be  valid,  as  to  creditors  and  as  to  subsequent  pur- 
chasers for  valuable  consideration  without  notice,  from  the 
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time  when  such  deed,  deed  of  trust,  etc.,  shall,  after  having 
been  acknowledged,  proved  or  certified,  as  the  case  may  be, 
be  delivered  to  the  recorder  of  deeds  for  record,  and  from 
that  time  only.*'  Act  of  Congress,  relating  to  the  District  of 
Columbia,  of  April  29,  1878,  ch.  69,  20  Stats.,  39.  There  is 
nothing  in  this  provisi<Hi,  certainly,  that  restrains  the  com- 
mon law  effect  and  operation  of  the  deed  from  the  time  of  its 
execution  and  delivery,  as  between  the  parties  themselves. 

It  follows  that  John  Fitzgerald,  one  of  the  complainants, 
has  no  interest  to  entitle  him  to  maintain  this  bill;  and  that^ 
the  two  infant  defendants,  children  of  Mary  Gallagher,  de- 
ceased, are  also  without  interest.  But  the  other  five  com- 
plainants, children  of  Patrick  Fitzgerald,  deceased,  are  en- 
titled to  relief;  and  we  shall,  therefore,  reverse  the  decree  of 
the  court  below,  and  remand  the  cause,  with  direction  that 
the  bill  be  dismissed  so  far  as  John  Fitzgerald  is  concerned, 
but  retained  as  to  the  other  complainants;  and  that  they  are 
entitled  to  a  decree  for  the  sale  of  the  property,  and  to  have 
the  proceeds  of  the  sale  distributed  among  the  parties,  ac- 
cording to  their  respective  interests  therein;  and  to  a  decree 
for  an  account  of  the  rents  and  profits,  as  prayed.  And  as 
the  trustee,  Wynne,  holds  the  1^^  title  to  the  property,  he 
should  be  required  to  join  in  the  conveyance  to  the  pur- 
chaser under  the  decree.  The  costs  shall  be  paid,  the  one- 
half  by  John  Fitzgerald,  and  the  other  half  out  of  the  fund 
arising  from  the  sale  of  the  property. 

Decree  reversed,  and  cause  remanded  for  a  decree  in  ac- 
cordance with  the  foregoing  opinion. 
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COOPER  V.  OLCOTT. 


Statute  of  Limitations  ;  Acknowledgment  and  New  Promise  ; 
Partnership. 

1.  There  can  be  no  better  evidence  of  a  subsisting  indebtedness  with 

the  indication  of  willingness  to  pay  it,  which  constitutes  a  new 
promise  sufficient  to  avoid  the  bar  of  the  statute  of  limitations, 
than  payment  of  money  by  the  debtor  on  account  of  the  indebt- 
edness. 

2.  A  promise  to  pay  an  indebtedness  at  any  time  the  creditor  should 

need  it,  even  if  the  debtor  had  to  sell  stock  to  do  it,  is  not  a  con- 
ditional promise  to  pay,  but  is  an  acknowledgment  and  new 
promise,  sufficient  to  avoid  the  bar  of  the  statute  of  limitations. 

3.  One  partner,  during  the  existence  of  a  partnership,  entered  into  an 

agreement  with  a  third  party,  without  the  knowledge  of  his  co- 
partner, to  lease  the  property  in  which  the  partnership  business 
was  conducted.  The  transaction  was  discovered  by  the  second 
partner,  who  notified  the  other  of  his  conditional  acceptance  of 
the  proposed  arrangement,  but  reserved  the  right  to  repudiate 
it ;  whereupon,  the  agreement  was  surrendered  by  the  partner 
making  it :  Held^  That  the  advantages  sought  or  gained  by  the 
first  partner  in  his  secret  negotiations  for  the  lease,  were  too 
vague  and  indefinite  to  form  the  basis  of  compensation  to  his 
co-partner  in  a  partnership  accounting. 

No.  14.     Submitted  May  25,  1893. — Decided  September  5,  1893. 

Hearing  on  cross-appeals  from  orders  of  the  Supreme 
Court  of  the  District  of  Columbia,  holding  an  equity  term, 
overruling  exceptions  to  findings  of  the  auditor.    Affirmed, 

Statement  of  the  case  by  Mr.  Justice  Morris: 

This  is  a  suit  instituted  for  the  dissolution  of  a  partnership, 
the  administration  of  the  partnership  assets,  and  the  settle- 
ment of  the  partnership  accounts. 

Some  time  prior  to  April  i,  1884,  the  complainant  Cooper 
and  one  John  B.  Olcott,  whose  interest  was  afterward  trans- 
ferred to  the  defendant,  W.  Harry  Olcott,  entered  into  a  part- 
nership for  the  transaction  of  a  general  livery  business,  that 
is,  the  buying,  selling,  boarding  and  hiring  of  horses.  It 
was  specified  that  the  partnership  should  continue  for  two 
years  from  the  date  mentioned.    After  the  lapse  of  these  two 
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years,  the  business  was  continued  without  express  renewal 
and  without  reference  to  any  further  specification  of  time. 

In  1885  the  firm  had  become  financially  embarrassed,  and 
the  embarrassment  continued  in  1886.  In  March,  1886, 
Olcott,  who  had  overdrawn  his  account  with  the  firm  to  the 
amount  of  about  $1,100,  borrowed,  with  the  knowledge  and 
consent  of  his  partner,  the  sum  of  $1,195  from  Charles  J. 
Hedrick,  his  brother-in-law,  in  four  different  amounts,  and 
gave  him  the  four  several  promissory  notes  of  the  firm 
therefor — one  dated  March  2,  1886,  for  $750,  payable  27 
days  after  date;  the  second  dated  March  6,  1886,  for  $265; 
the  third  dated  March  9,  1886,  for  $25;  and  the  fourth  dated 
March  17,  1886,  for  $155.  These  three  notes  were  all  made 
payable  on  demand  after  date,  and  bore  no  interest.  It  is 
conceded  that  the  money  for  which  these  notes  were  given 
went  into  the  business  of  the  firm.  And  it  is  also  conceded 
that  it  was  never  repaid,  except  to  the  extent  of  a  credit  of  a 
bill  for  $21,  presented  by  the  firm  to  Hedrick  about  Octpber 
I,  1886,  and  which  they  asked  him  to  credit  upon  their  in- 
debtedness to  him. 

The  stable  property  in  which  the  business  of  the  partner- 
ship was  conducted  belonged  to  George  H.  Plant,  to  whom, 
it  seems,  the  firm  also  became  indebted,  and  who  appears  in 
the  suit  as  a  creditor.  An  improvement  or  enlargement  of 
tfie  premises  was  desired  by  the  firm.  Plant  appears  to  have 
been  unwilling  or  unable  to  make  the  desired  improvements, 
and  the  partners  sought  to  procure  a  transfer  of  the  prop- 
erty to  some  owner  who  would  make  the  improvement 
After  some  ineffectual  efforts  in  this  direction,  the  com- 
plainant Cooper,  without  the  knowledge,  it  is  alleged,  of  his 
partner,  procured  the  purchase  of  the  property  from  Plant  by 
Mrs.  Mary  Louisa  Norton,  under  an  arrangement  between 
Cooper  and  Mrs.  Norton,  by  which  the  former  was  to  have 
a  lease  of  the  premises  for  15  years  at  a  rental  of  7  per  centum 
per  annum  upon  the  amount  that  she  should  have  to  pay 
Hant  and  the  cost  of  the  new  stable  that  was  to  be  built  upon 
the  premises.    The  arrangement  also  provided  for  the  pay- 
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ment  of  all  taxes  and  of  all  necessary  repairs  upon  the  prop- 
erty by  Cooper.  This  arrangement  took  formal  shape  in  a 
letter  from  Cooper  to  Mrs.  Norton,  imder  date  of  May  29, 
1888,  in  which  he  stated  to  her  the  proposition  which  it 
seems  he  had  before  that  verbally  made  to  her  agent  It  is 
inferred  from  this  letter  that  at  that  time  the  purchase  by 
Mrs.  Norton  from  Plant  had  not  been  consummated,  and 
that  the  proposition  was  made  as  an  inducement  to  her  to 
make  the  purchase.  It  does  not  appear  from  the  record  be- 
fore us  when  this  purchase  was  actually  made.  Under  date 
of  June  7,  1888,  Mrs.  Norton  communicated  in  writing  to 
Cooper  her  assent  to  the  proposition,  and  her  agreement  to 
give  him  the  proposed  lease. 

Olcott,  in  some  way,  discovered  the  pendency  of  these 
negotiations,  and  on  June  11,  1888,  Cooper,  when  called  to 
account,  admitted  what  had  been  done.  Thereupon,  Olcott 
immediately  addressed  a  communication  to  him,  in  which, 
claiming  that  the  agreement  between  Cooper  and  Mrs.  Nor- 
ton should  be  for  the  benefit  of  the  firm,  he  assumed  to  give 
his  consent  to  it,  with  the  proviso  that  the  building  to  be 
erected  should  not  cost  more  than  $7,000,  should  be  adapted 
to  the  business,  and  in  real  value  should  approximate  the 
actual  cost.  And  he  notified  Cooper  that  if  the  latter  under- 
took to  proceed  without  consultation  with  him  (Olcott),  or 
without  his  express  consent,  he  reserved  the  right  either  to 
repudiate  his  partner's  action  or  to  accept  it  for  the  benefit 
of  the  firm. 

Cooper  states  that,  i^)on  the  receipt  of  this  communication 
from  Olcott,  and  being  advised,  as  he  says,  that  his  action 
was  illegal,  he  returned  Mrs.  Norton's  letter  to  her,  and  sur- 
rendered his  agreement 

About  a  month  afterwards,  on  July  14, 1888,  the  dissension 
between  the  partners  having  continued  and  increased,  Cooper 
filed  the  bill  in  this  case,  from  which,  besides  the  facts  stated, 
it  appears  that  notice  had  been  given  to  the  firm  to  quit  the 
premises  on  or  before  July  25,  1888.  The  assets  of  the  firm 
were  stated  in  the  bill  to  be  about  $4,500,  and  its  indebted- 
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ness,  which  included  the  claim  to  Hedrick,  to  be  about 
$2,500. 

Olcott,  in  his  answer,  resisted  the  dissolution  of  partnership 
prayed  for  by  the  complainant;  claimed  that  he  did  not  come 
into  court  with  clean  hands;  and  claimed  also  that,  notwith- 
standing his  apparent  surrender  of  his  agreement  with  Mrs. 
Norton,  there  was  still  a  subsisting  understanding  between 
them  to  the  detriment  of  the  firm. 

Receivers  were  appointed,  and  the  effects  of  the  partner- 
ship, including  the  good  will,  were  sold  by  them  for  the 
gross  sum  of  $1,344.75.  Reference  was  had  to  the  Auditor 
to  state  an  account  of  distribution  of  this  ftmd,  and  also  an 
account  between  the  partners.  On  June  5,  1889,  Hedrick 
presented  before  the  Auditor  the  claim  against  the  firm 
which  has  already  been  mentioned.  Plant  and  other  credi- 
tors also  filed  claims.  Cooper,  together  with  Plant  and 
others,  pleaded  the  Statute  of  Limitations  to  Hedrick's 
claim;  and  Hedrick  sought  to  avoid  the  bar  of  the  statute  by 
showing  repeated  acknowledgments,  amounting  to  a  new 
promise,  within  the  statutoiy  period  of  limitation.  The 
Auditor  found  that  there  were  such  acknowledgments,  and 
sustained  and  allowed  his  claim.  To  this  allowance  excep- 
tion was  taken,  but  the  Equity  Court  overruled  the  excep- 
tion, and  sustained  the  Auditor;  and  one  of  the  appeals  here 
is  taken  to  reverse  this  action  of  the  Equity  Court 

In  the  statement  of  account  between  the  partners  them- 
selves the  defendant  Olcott  asked  the  Auditor  to  charge 
Cooper  with  the  sum  of  $8,000,  which  he  (Olcott)  estimated 
as  the  loss  to  the  firm  from  the  alleged  misconduct  of  Cooper 
in  connection  with  the  transaction  with  Mrs.  Norton.  This 
the  Auditor  refused  to  charge.  Upon  exception  the  Auditor 
was  also  sustained  by  the  Equity  Court  in  this  ruling,  and 
Olcott  appeals  from  this  decision. 

Olcott  also  claimed  that  the  costs  of  suit  should  be  paid 
by  Cooper,  and  not  charged  against  the  fund  iii  the  hands  of 
the  receivers.  This  the  Auditor  refused,  and  this  refusal  was 
sustained  by  the  Equity  Court.  And  from  that  action  also 
Olcott  appeals. 
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Mr,  Chapin  Brown  for  complainant : 

1.  The  claim  or  claims  of  Hedrick  were  all  barred  by  the 
statute  of  limitations  before  they  became  a  part  of  this  suit  by 
their  presentation  to,  and  filing  with  the  Auditor. 

2.  The  testimony  does  not  show  a  sufficient  new  promise 
to  avoid  the  bar  of  the  statute.  The  law  requires  that  a  new 
promise  must  be  explicit  and  certain,  and  if  accompanied 
with  a  condition,  must  show  that  that  condition  has  been  ful- 
filled.    Bellv.  Morrison,  i  Peters,  351. 

The  testimony  is  that  the  members  of  the  firm  had  con- 
versations with  Hedrick  in  which  they  recognized  the  in- 
debtedness and  promised  to  pay  it,  "  whenever  he,  Hedrick, 
should  need  it,  even  if  they  had  to  sell  the  stock  to  do  it.'* 
There  is  no  testimony  showing  that  Hedrick  ever  needed  it, 
or  that  he  ever  notified  them  that  he  needed  it,  or  that  any 
stock  was  ever  sold  to  make  this  pa)anent.  The  condition 
accompanying  this  promise  having  never  been  fulfilled,  the 
promise  is  not  sufficient  to  defeat  the  statute  of  limitations, 

3.  The  statement  in  the  bill,  that  the  partnership  was  in- 
debted in  the  gross  sum  of  $2,500  not  specifying  or  mention- 
ing any  claims,  was  no  recognition  of  this  debt  or  any  other, 
and  was  not  made  to  Hedrick  or  his  agent,  and  was  not  made 
with  a  view  of  renewing  or  continuing  this  debt,  or  any  other 
debt  The  indebtedness  of  the  firm  at  that  time  was  a  legal 
obligation  of  the  firm  for  which,  at  that  time,  Hedrick  could 
have  obtained  a  judgment  at  law  against  the  firm.  Any  ad- 
mission on  the  complainant's  part  at  that  time  of  the  firm's 
legal  obligation  could  not  be  construed  into  a  new  promise 
to  pay  this  indebtedness.  But  at  that  time  it  may  be  ad- 
mitted that  the  claim  was  a  legal  obligation  of  the  firm,  but 
such  fact  even  if  stated  in  a  bill  in  equity,  cannot  have  the 
effect  of  a  new  promise  to  pay  to  Hedrick.  A  new  promise 
has  to  be  made  to  the  party,  or  to  some  one  representing  him. 

Some  courts  have  gone  so  far  as  to  hold  that  a  new 
promise  made  before  the  statute  has  expired  is  not  sufficient 
to  revive  the  debt  on  which  to  base  a  new  cause  of  action. 
And  while  this  may  not  be  the  law  of  this  District,  yet  the 
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reasons  given  in  the  opinions  of  the  courts  in  these  cases  are 
of  great  weight  in  determining  the  proper  effect  to  be  given 
to  testimony  tending  to  overcome  the  plea  of  the  statute  of 
limitations.  Morgans  Adnirs  v.  Walton,  4  Barr.  (Penna.), 
p.  321;  Magee  v.  Magee,  lOth  Watts,  172;  Gilkyson 
v.  Larue y  6  Watts  &  Serg.,  217 ;  Case  v.  Cushman,  i  Barr 
(Penna.),  241  ;  Farley  v.  Kustenbader,  3  Barr  (Penna.),  418  ; 
Forney  v.  Benedict,  5  Barr  (Penna.),  225. 

5.  The  claim  must  be  exhibited  or  identified  beyond  all 
doubt.  In  this  case  there  were  several  notes,  and  they  are 
referred  to  simply  as  indebtedness.  Walker  Exr,  v.  Griggs, 
32  Ga.,  119;  Martin  v.  Broach,  6  Ga.,  21  ;  Sedgewick  v. 
Gerding,  55  Ga.,  264;  Miller  v.  Baschore,  2  Norris  (Pa.), 
356  ;  Hobaugh  v.  Murphy,  5  Cut.,  477  ;  Weaver  v.  W,,  4  P. 
F.  S.,  152.  An  offer  to  sell  property  to  pay  is  not  sufficient 
unless  it  is  shown  that  debtor  sold  it  for  this  purpose.  Ger- 
herdv,  G.,  3  Cent,  601. 

Mr,  C.  /.  Hedrick  for  the  defendant : 

I.  Partners  are  mutual  trustees  as  well  as  mutual  agents. 
Story  on  Partnership,  Sec.  169,  Lindley,  Vol,  i,  pages  443 
et  seq.;  Kilbourn  v.  Latta,  5  Mackey,  304.  And  clandestine 
negotiations  by  one  partner  with  reference  to  the  partnership 
premises  are  in  the  nature  of  breaches  of  trust  and  fraudu- 
lent. Featherstonhaugh  v.  Fenwick,  17  Ves.,  311.  The 
complainant  should  be  charged  in  any  account  between  the 
parties  with  the  value  of  the  contract  which  the  complainant 
negotiated  in  his  own  name  with  Mrs.  Norton.  Such  con- 
tract was  a  legal  contract  enforceable  in  the  courts ;  so  that  had 
complainant  retained  the  contract  Mrs.  Norton  would  have 
been  forced  to  give  a  lease  of  which  this  court  could  have 
given  the  benefit  to  the  firm  or  the  firm's  successor.  That 
contracts  which  a  partner  fraudulently  obtains  in  his  own 
name  are  assets  of  the  firm  is  abundantly  established. 
Ambler  v.  Bolton,  L.  R.,  14  Equity,  426 ;  Smith  v.  Mules, 
9  Hare,  556;  Pearcc  v.  Ham,  113  U.  S.,  585. 
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2,  The  firm  creditors  and  not  the  costs  of  suit  should  have 
priority  in  distributing  the  funds  in  court.  The  court  be- 
low first  deducted  costs  of  suit  and  decreed  distribution  of  the 
balance  to  creditors.  This  was  error,  because,  for  one  reason, 
creditors'  claims  are  prior  in  time,  and,  for  another  reason, 
because  creditors  have  no  control  oyer  the  expenses  of  liti- 
gation. 13  L.  R.  Ch.  D.,  845,  wherein  Austin  v.  Jackson,  1 1 
L  R.  Ch.  D.,  942,  giving  priority  to  creditors,  is  approved 
and  followed. 

3.  No  decree  should  be  made  against  either  partner  until 
partnership  debts  are  paid  or  the  claim  of  the  partner  is 
abated  by  an  amount  equal  to  his  share  of  the  outstanding 
indebtedness.     Tyng  v.  Thayer,  8  Allen,  Mass.,  391. 

Mr.  L.  C.  Wood  for  the  claiming  creditor,  Hedrick : 

1.  The  complainant's  statements  to  the  creditor  (Hedrick) 
were  a  sufficient  new  promise  for  the  firm. 

2.  The  defendant's  promises  to  the  creditor,  Hedrick, 
bound  the  firm  and  were  a  sufficient  new  promise  for  the 
firm. 

3.  The  firm  composed  of  defendant  and  complainant  rec- 
ognized the  notes  as  late  as  October  21,  1886,  by  asking  the 
holder  to  credit  the  said  notes  with  a  bill  of  $21  for  services, 
which  credit  moreover  appears  on  the  books  of  the  firm. 

4.  The  object  of  the  statute  of  limitations  in  this  District 
is  to  prevent  the  resurrection  of  stale  claims.  The  pleadings 
in  this  cause  and  all  the  testimony  in  regard  to  the  claim 
show  that  the  indebtedness  represented  by  said  notes  has 
always  been  regarded  as  a  live  matter  and  was  the  subject 
of  repeated  recognition  within  three  years  by  both  members 
of  the  firm,  although  a  recognition  by  either  member  would 
bind  the  firm.  As  to  the  new  promises  being  within  tfiree 
years  of  the  dates  of  the  notes  ^  the  rule  generally  adopted 
and  the  only  tenable  one  is  that  it  is  immaterial  whether  the 
acknowledgment  precedes  or  follows  the  bar."  Wood  on 
Limitations,  p.  200,  sec.  81. 
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Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

Three  questions  are  presented  here:  ist  Whether  the 
claim  of  Hedrick  is  barred  by  the  Statute  of  Limitations, 
^d.  Whether  the  defendant  Olcott  was  entitled,  as  against 
his  partner,  Cooper,  to  some  allowance  for  the  alleged 
fraudulent  transactions  of  the  latter  in  the  matter  of  the 
negotiations  with  Mrs.  Norton;  and,  3d.  Whether  the  costs 
of  suit  should  not  be  charged  against  Cooper.  We  take 
them  up  in  the  order  stated. 

I.  As  to  the  claim  of  Hedrick  on  his  notes,  it  seems  to  us 
that  the  Auditor  was  fully  justified  in  finding  acknowledg- 
ments of  the  indebtedness  sufficient  to  take  the  claim  out  of 
the  operation  of  the  statute  of  limitations.  Apart  from  the 
testimony  of  Olcott,  and  his  unequivocal  and  repeated  ac- 
knowledgments of  the  indebtedness  during  the  year  1888, 
within  the  period  of  limitations,  there  is  positive  and  uncon- 
troverted  proof  of  the  pa)aiient  of  $21,  or  rather  of  the  allow- 
ance of  a  credit  to  that  amount,  by  the  partnership  to  Hed- 
rick about  October  i,  1888.  Now,  there  can  be  no  better 
evidence  of  a  subsisting  indebtedness,  with  the  indication  of 
willingness  to  pay  it,  which  under  all  the  authorities  con- 
stitutes a  new  promise  sufficient  to  avoid  the  bar  of  the 
statute,  than  the  payment  of  money  on  account  of  the  in- 
debtedness. Citation  of  adjudged  cases  in  support  of  this 
proposition  is  entirely  unnecessary. 

But  it  is  argued  that  no  specific  indebtedness  was  men- 
tioned or  indicated,  and  that  therefore  the  reference  to  it  was 
too  vague  to  constitute  the  foundation  of  a  new  promise. 
There  was  but  one  indebtedness.  That  one  indebtedness 
was  specifically  and  positively  ascertained,  and  reduced  into 
the  shape  of  promissory  notes.  It  was  not  necessary  under 
such  circumstances  to  specify  amounts;  for  it  is  a  maxim  of 
law,  applicable  to  such  a  condition  of  things,  that  "  that  is 
certain  which  can  be  rendered  certain." 

It  was  testified  by  Olcott,  that  in  a  conversation  with 
Hedrick  in  the  year  1888,  he  (Olcott),  with  the  advice  and 
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consent  of  Cooper,  promised  to  pay  to  Hedrick  on  behalf  of 
the  firm  the  money  due  to  him  at  any  time  that  he  should 
need  it,  even  if  they  should  have  to  sell  stock  to  do  it.  And 
it  is  argued  that  this  shows  only  a  conditional  promise,  and 
that  it  does  not  appear  that  the  condition  has  been  performed. 
For  it  does  not  appear  either  that  Hedrick  has  needed  the 
money,  or  that  stock  has  been  sold  to  pay  it.  This  is  a  mere 
trifling  with  words,  that  should  have  no  place  in  a  court  of 
equity.  The  word  "  need^^  here  is  evidently  used  in  the 
sense  of  "  requesV^\  and  the  sale  of  stock  to  meet  the  demand 
was  no  condition  at  all.  Olcott  was  competent  to  make  the 
acknowledgment  which  he  did  while  the  firm  was  yet  in 
existence,  and  to  bind  the  partnership  by  his  promise;  and 
that  promise  was  imconditional  and  unequivocal.  The  firm 
is  boimd  by  that  promise,  and  the  objecting  creditors  are 
equally  boimd  by  it — ^although  it  is  undoubtedly  their  right 
to  show,  if  they  can,  that  the  debt  is  barred.  The  right  of  a 
creditor  in  this  regard  is  no  greater  than  the  right  of  the 
debtor. 

We  are  of  opinion  that  the  decision  of  the  Auditor  and  of 
the  Equity  Court  on  this  point  was  correct. 

2.  The  second  question  for  our  consideration  is,  whether 
the  defendant  Olcott  was  entitled  as  against  his  partner  to 
have  the  latter  charged  with  the  alleged  value  of  the  losses 
to  the  firm  through  the  fraudulent  transactions  of  Cooper  in 
the  matter  of  his  negotiations  with  Mrs,  Norton, 

It  is  very  evident  that  the  partners  did  not  behave  towards 
each  other  with  the  best  faith  in  the  world;  and  the  record 
plainly  discloses  the  fact  that  the  complainant  Cooper  sought 
to  gain  some  undue  advantages  for  himself.  But  the  ad- 
vantages sought  or  gained  by  him  in  this  case  were  too 
vague  and  indefinite  to  be  the  basis  of  compensation  to  his 
co-partner.  His  arrangement  with  Mrs.  Norton  was  not  a 
lease,  but  at  best  only  an  agreement  to  lease — ^a  right,  and 
not  an  estate — a  right  with  reference  to  property,  part  of 
which  as  yet  had  no  existence;  a  right  which  might  never 
actually  be  consummated  in  a  lease.    But  whatever  it  was, 
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Olcott,  when  he  had  the  opportunity,  and  it  was  his  duty  so 
to  do,  did  not  assert  his  right,  or  the  right  of  the  firm,  to  it 
in  such  manner  as  to  fix  liability  upon  his  partner.  He 
made  his  acceptance  of  the  arrangement  conditional  upon  a 
specific  limitation  upon  the  cost  of  the  building  to  be  erected, 
and  conditional  also  upon  the  adaptation  of  that  building  to 
the  use  of  the  partnership  business.  And  he  also  imposed  a 
further  condition  in  the  reservation  of  the  right  to  accept  or 
repudiate  the  arrangement,  in  the  event  that  Cooper  should 
proceed  in  the  matter  without  consultation  with  him.  What- 
ever wrong  Cooper  may  have  committed  in  conducting  his 
secret  negotiations,  it  became  the  duty  of  Olcott,  when  he 
discovered  the  arrangement,  either  to  accept  it  or  to  disavow 
it  imconditionally.  And  if,  after  receiving  from  Olcott  the 
letter  of  June  11,  1888,  Cooper  surrendered  his  agreement 
with  Mrs.  Norton,  as  he  claims  to  have  done,  it  was  no  more 
than  good  faith  required  him  to  do  under  the  circumstances. 
If  by  his  negotiations  he  had  done  wrong  to  his  firm,  his  sur- 
render of  the  fruits  of  the  negotiations,  upon  the  disapproval 
of  his  partner,  might  perhaps  properly  be  regarded  as  a 
praiseworthy  attempt  to  repair  the  alleged  wrong,  rather  than 
as  an  additional  injury  which  it  is  claimed  to  be.  We  can 
discover  no  consistency  in  the  defendant's  position  that  the 
complainant's  negotiations  were  wrong,  and  yet  that  his  with- 
drawal from  the  negotiations  and  the  surrender  of  the  fruits 
of  them  were  equally  wrong. 

We  think  the  decision  of  the  Equity  Court  on  this  point 
also  was  correct. 

With  reference  to  the  third  point,  the  question  of  costs,  it  is 
sufficient  for  us  to  say  that  no  such  case  has  been  made  as 
would  justify  the  charge  of  costs  to  be  made  against  the 
complainant  individually  rather  than  from  the  assets  in  the 
hands  of  the  receivers. 

On  the  whole,  we  regard  the  decree  of  the  Equity  Court 
as  right  upon  every  point;  and  it  is  therefore  affirmed,  with 
costs. 

Affirmed. 
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Since  the  rendition  of  this  opinion,  our  attention  has  been 
called,  by  a  motion  of  Charles  J.  Hedrick,  one  of  the  appellees 
in  the  cause,  to  his  claim  to  be  allowed  damages  for  the 
appeal  by  way  of  interest  on  the  amount  allowed  to  him  by 
the  Auditor.  This  claim  is  just,  and  in  accordance  with 
law,  and  Hedrick  will  be  allowed  such  interest  from  the  date 
of  the  appeal. 


HAYWARD  V.  MAYSE. 


Absolute  Deed,  Intended  as  a  Mortgage  ;  Notice  of  Ownership 

OF  Land. 

1.  It  is  incumbent  upon  one  who  claims  a  deed,  absolute  on  its  face,  to 

have  been  intended  as  a  mortgage,  so  to  show  by  ample  and 
satisfactory  evidence ;  it  will  not  be  sufficient  to  throw  doubt 
upon  the  matter  or  to  raise  suspicion  as  to  the  character  of  the 
transaction. 

2.  The  possession  that  is  required  to  put  a  purchaser  of  real  estate 

upon  inquiry  as  to  its  true  ownership,  must  be  open,  distinct 
and  unequivocal. 

No.  43.     Submitted  June  9,  1893. — Decided  September  5,  1893. 

Hearing  on  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  dismissing  a  bill  of  complaint.     Affirmed. 

Statement  of  the  case  by  Mr.  Justice  Morris: 

This  is  a  suit  to  have  a  deed  absolute  on  its  face  decreed 
to  be  a  mortgage;  to  have  a  conveyance  made  by  the  grantee 
in  the  deed  declared  void,  and  for  a  settlement  of  the  rights 
of  the  parties  in  the  premises. 

The  complainant  Hayward  was  the  owner  of  two  lots  of 
ground  numbered  sixty  (60)  and  sixty-one  (61)  in  S.  P. 
Brown's  subdivision  of  Pleasant  Plains,  or  Mount  Pleasant, 
adjoining  the  city  of  Washington  to  the  north.  Here  he  had 
built  for  himself  a  peculiar  structure  in  the  trees,  consisting 
mainly  of  an  elevated  platform,  on  which  he  erected  a  tent; 
and  the  name  of  Airy  Castle  was  given  to  the  place.    In  this 
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he  resided  occasionally,  and  occasionally  he  appears  to  have 
rented  it  for  entertainments.  In  the  year  1887,  he  executed 
a  mortgage  or  deed  of  trust  of  the  property  to  secure  to  Miss 
Simms  a  loan  of  $3,000  made  to  him,  and  which  seems  to 
have  been  payable  in  three  years  from  that  time.  About  a 
year  afterwards,  on  September  25, 1888,  he  executed  a  second 
mortgage  or  deed  of  trust  to  secure  a  loan  for  $1,500  made 
to  him  by  the  defendant,  William  Mayse,  or  through  said 
defendant  by  one  Orme,  which  was  payable  two  years  there- 
after. 

Being  in  need  of  more  money  for  some  purpose  only  ob- 
scurely disclosed  in  the  record,  Hayward,  on  January  3, 
1889,  sought  a  loan  of  $500  from  Mayse.  The  transaction, 
however,  resulted  in  a  deed  of  conveyance  of  the  property  by 
the  complainant  to  Mayse,  or  rather  a  conveyance  of  the 
equity  of  redemption,  for  the  sum  of  $500,  which  was  paid. 
Hayward  claims  that  this  deed  of  conveyance,  although  an 
absolute  conveyance  in  fee  simple,  was  intended  only  as  a 
mortgage  to  secure  a  loan  of  $500.  Mayse  claims  that  it 
was  in  reality  what  it  purported  to  be,  an  absolute  purchase 
by  him  of  the  property  for  $5,000,  being  $500  in  cash  and  the 
assumption  by  him  of  the  incumbrances  then  on  the  property, 
amotmting  to  $4,500. 

The  complainant  claims  that,  contemporaneously  with  the 
execution  of  this  deed,  which  was  on  January  5,  1889,  there 
was  a  verbal  agreement  between  him  and  Mayse,  that  Mayse 
"  would  protect  the  complainant's  interests  "  in  the  premises, 
and  *'  that  he,  the  said  Mayse,  would  and  should  hold  such 
conveyance  merely  as  a  mortgage  to  secure  to  him  the  re- 
payment of  such  advances  when  complainant  should  be  able 
to  redeem  the  property  or  should  find  a  purchaser  who  would 
take  the  property  and  pay  therefor  a  fair  and  reasonable 
price."  The  defendant,  Mayse,  on  the  other  hand,  claims 
that,  while  the  sale  was  a  bona  fide  and  absolute  sale  to  him, 
he  took  the  property  only  to  secure  the  mortgage  for  $1,500, 
on  which  he  or  his  firm  were  guarantors;  that  he  did  not 
desire  to  retain  it;  and  that  he  agreed  with  Hayward  that  if 
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the  latter  would  use  his  efforts  to  sell  the  property,  he  might 
have  as  commission  for  his  services  all  over  and  above  the 
amount  for  which  he  (Mayse)  took  it. 

Hayward  claims  to  have  remained  in  possession  of  the 
property  after  the  execution  of  the  deed,  still  claiming  the 
property  as  his  own.  Mayse  maintains  that  he  remained  as 
tenant,  paying  rent  for  the  premises,  or  at  all  events  under 
an  agreement  to  pay  rent.  The  character  and  extent  of  the 
complainant's  possession  or  occupation  are  exceedingly  ob- 
scure and  doubtful. 

Mayse  held  the  property  for  about  eighteen  months.  Dur- 
ing this  time,  several  written  communications  passed  between 
him  and  the  complainant,  in  which  Mayse  seems  to  have 
acknowledged  in  the  complainant  a  subsisting  interest  in  the 
property  incompatible  with  the  absolute  ownership  of  it  by 
him  under  his  deed.  During  the  same  period,  payments 
were  occasionally  made,  or  agreed  to  be  made — for  they 
seem  to  have  generally  taken  the  shape  of  promissory  notes 
by  Ha)rward  to  Mayse,  claimed  by  the  former  to  have  been 
as  interest  on  his  indebtedness,  by  the  latter  as  rental  for  the 
property.  Mayse  himself  admits,  however,  that  only  a  small 
part  of  the  sum  was  for  rental,  the  residue  being  for  interest 
on  the  money  advanced. 

Subsequently,  on  June  26,  1890,  after  notice  to  the  com- 
plainant, the  defendant  Mayse  sold  and  conveyed  the  prop- 
erty to  the  defendant,  Benjamin  W.  Holman,  as  trustee  for  a 
combination  or  syndicate  of  fourteen  persons,  for  the  sum 
of  about  $6,000. 

On  July  7,  1890,  the  complainant  filed  the  bill  in  this  case, 
in  which  he  advanced  the  claim  that  his  deed  to  Mayse  was 
intended  only  as  a  mortgage;  that  the  property  was  worth 
$8,000  or  $10,000;  that  Mayse  and  Holman  had  conspired  to 
defraud  him  of  his  rights;  that  Mayse  continued  to  be  inter- 
ested in  the  property;  and  that  Holman  had  purchased  with 
full  notice  of  his  (the  complainant's)  rights,  and  in  derogation 
of  them.  And  the  prayer  of  the  bill,  besides  an  injunction 
pendente  lite,   was  that  the  deed   from  Mayse  to   Holman 
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should  be  declared  fraudulent  and  void;  and  that  an  account 
might  be  settled  between  the  complainant  and  the  defendant 
Mayse,  and  the  just  amount  of  the  complainant's  indebtedness 
ascertained,  "  so  that  complainant  might  be  protected  in  his 
rights  and  fairiy  and  equitably  redeem  the  said  property  under 
and  in  accordance  with  the  agreement  and  understanding 
between  him  and  said  Mayse,  or  that  the  court  would  inter- 
vene in  the  premises  between  the  said  parties  and  provide  for 
the  due  and  just  protection  of  their  respective  interests,  with 
such  other  and  further  relief  as  to  the  court  might  seem 
equitable  and  necessary." 

The  defendants  answered.  The  defendant  Mayse  denied 
the  existence  of  any  such  agreement  as  was  claimed  by  the 
complainant,  and  stated  his  view  of  the  matter  as  hereinbefore 
set  forth.  The  defendant  Holman  denied  the  conspiracy  to 
defraud  with  which  he  was  charged;  denied  that  he  had  any 
notice  whatever  of  any  pretended  rights  of  the  complainant; 
and  denied  that  Mayse  retained  any  interest  under  the  deed 
made  by  the  latter  to  him. 

Testimony  was  taken  on  both  sides.  On  the  hearing  of 
the  case,  the  complainant's  bill  was  dismissed;  and  from  the 
decree  of  dismissal  the  present  appeal  has  been  taken. 

Mr.  William  A,  Meloy  for  the  appellant : 

1.  The  deed  from  Hay  ward  to  Mayse  was  a  mere  mort- 
gage security  for  repajrment  of  the  $500  loan  and  any  fur- 
ther sums  the  latter  might  advance  in  payment  of  interest 
accruing  on  the  $3,000  and  the  $1,500  loans,  to  protect  the 
property  while  Hayward  was  finding  a  satisfactory  pur- 
chaser. Parol  evidence  is  admissible  to  show  that  a  deed 
absolute  on  its  fact  was  in  fact  a  mortgage.  4  Kent's  Com., 
♦142;  3  Iowa,  37;  Hallv.  Saville\  14  Wend.,  66;  Walton  v. 
Cranly,  2  Ves.,  225;  i  J.  Ch.  R.,  594;  2  ib.,  189 ;  4ib.,  167  ; 
2  Cow.,  247-324;  I  Mon.,  73;  I  Paige,  48;  8  Wend.,  641. 

2.  Hayward  remained  in  the  exclusive  and  notorious  pos- 
session of  the  property,  dealing  with  it  as  one  owning  it,  and 
not  as  a  tenant;  doing  work  and  making  expenditures,  visibly 
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and  clearly  of  no  value  in  respect  to  a  tenancy,  but  only  in 
respect  to  an  ownership.  Such  deed  will  be  held  a  mort- 
gage and  no  more,  between  the  parties  thereto,  their  privies 
in  estate,  and  all  others  affected  by  notice,  such  as  men  act 
upon  in  the  ordinary  affairs  of  life.  3  Iowa,  37;  Hallw,  Sa- 
viUe;  4  Kenfs  Com.,  *i7i,  n.  i  and  n.  (a),  *i79  and  cita- 
tions; 3  Mete,  405,  Curtis  v.  Mundy\  9  Wend.,  227,  232;  15 
J.  R.,  205;  18  ib.,  173;  Story's  Eq.  Jur.,  Sec.  397;  16  Ves., 
249,  Daniel  v.  Davidson.  Open,  notorious  and  exclusive 
possession  of  the  premises  puts  the  opposite  party  on  in- 
quiry. U,  S.  V.  Hughes,  4  Wall.,  232.  Until  such  inquiry 
is  made  it  is  full  notice  to  a  purchaser  of  the  possessor's 
interest  in  the  property,  whatever  that  interest  may  be,  and 
he  is  bound  to  inform  himself.  Cf.  cases  before  cited,  and 
also  Sugden  on  Vendors  and  Purchasers,  7th  ed.,  ch.  17,  pp. 
74>  75>  76;  4  Scam.,  147;  17  Ves.,  293,  Attorney-General  v. 
Backhouse)  Pritchard  v.  Brown,  4  N.  H.,  405.  In  States 
where  cases  have  been  decided  apparently  to  the  contrary  it 
has  been  under  statute  law,  because  the  legislature  had  inter- 
vened to  change  the  common  law  rule  by  artificial  enact- 
ment, as  to  modes  of  evidence;  as,  particularly,  in  the  States 
of  Indiana  and  Massachusetts.  Cf.  i  R.  S.  Ind.  (of  1876), 
p.  365;  5  Pick.,  450. 

Mr,  James  F.  Hood  and  Mr,  Mills  Dean  for  the  appellees  : 

I.  The  testimony  fairly,  if  not  overwhelmingly,  shows  that 
the  transaction  of  January  5,  1889,  was  what  it  purported  to 
be,  a  bona  fide  sale.  It  was  not  even  a  sale  with  a  power  of 
repurchase,  but  an  out  and  out  sale,  and  for  a  consideration 
which  was  more  than  the  full  value  of  the  land  at  the  time  of 
the  transfer.  The  only  testimony  tending  to  show  that  the 
deed  was  intended  as  a  security  for  a  debt  and  not  a  sale  is 
that  of  the  appellant.  He  is  contradicted  by  Mayse;  and  the 
consideration  being  not  only  fair,  but  the  full  value  of  the 
land,  and  the  presumption  being  that  the  transaction  is  what 
it  purports  to  be,  the  complainant's  testimony  has  not  over- 
come this   presumption.     See   3   Pomeroy  on  Equity,  Sec. 
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1 196,  and  cases  cited;  Coyle  v.  Davis,  1 16  U.  S.,  1 12  ;  How- 
land  V.  Blake y  97  U.  S.,  624;   Codman  v.  Peter ,  118  U.  S., 

73- 

2.  The  appellee,  Holman,  was  a  bona  fide  purchaser  for  a 
valuable  consideration,  and  without  notice.  The  deed  from 
Ha)rward  to  Mayse  was  of  record,  and  because  of  said  deed 
he  purchased  the  property,  knowing  nothing  whatever  of 
Hayward  or  his  claim.  The  possession  of  appellant  was  not 
such  as  would  be  required  to  put  a  purchaser  on  inquiry  as 
to  his  (appellant's)  claims,  if  he  had  any.  Possession  to  be 
constructive  notice,  in  any  case  must  be  actual,  open  and 
notorious.  See  Wade  on  Notice,  Sec.  288.  By  his  own  act 
of  executing  and  delivering  a  recordable  deed  in  fee  Hay- 
ward  is  estopped  to  rely  upon  his  possession,  however  actual, 
open,  and  notorious  as  notice  of  the  alleged  understanding 
between  himself  and  defendant  Mayse.  See  Wade  on  Notice, 
Sec.  299,  and  cases  cited;  Scott  v.  Gallagher,  14  S.  and  R., 
333.  A  bona  fide  purchaser  from  the  grantee  of  a  deed 
absolute  on  its  face,  not  knowing  it  to  be  a  mortgage,  would 
hold  the  estate  by  an  absolute  title.  2  Washburn  on  Real 
Property,  54 ;   Connor  v.  Chase,  1 5  Vt.,  764. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 

That  a  deed  absolute  on  its  face  will  be  held  to  be  a  mort- 
gage, whenever  it  is  shown  by  satisfactory  proof  to  have  been 
so  intended  by  the  parties  at  the  time  of  its  execution,  is  a 
principle  of  equity  almost  elementary  in  its  character.  It  is 
equally  well  settled  that  parol  evidence  is  admissible  to  show 
the  nature  and  character  of  the  transaction  for  which  the 
deed  was  executed.    Peugh  v.  Davis,  96  U.  S.,  332. 

It  is  also  well  settled  law  that  parties  affected  with  notice, 
either  actual  or  constructive,  cannot  acquire  any  greater  or 
better  rights  than  those  of  their  grantors.  Wilson  v.  Wall, 
6  Wallace,  83  ;  Hughes  v.  United  States,  4  Wall.,  232. 

The  grantee  of  a  deed  is  entitled  to  rely  upon  the  letter  of 
his  grant;  and  it  is  incumbent  upon  him  who  claims  a  deed 
absolute  on  its  face  to  have  been  intended  as  a  mortgage,  so 
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to  show  by  ample  and  satisfactory  evidence.  It  will  not  be 
sufficient  to  throw  doubt  upon  the  matter,  or  to  raise  sus- 
picion as  to  the  character  of  the  transaction.  There  must  be 
ample  and  satisfactory  proof.  It  will  not  do  to  allow  such 
solemn  acts  as  deeds  of  conveyance  to  be  overthrown  by 
mere  suspicion.  There  must  be  some  security  for  tities; 
and  it  ought  not  to  be  allowed  to  assail  them  by  mere  sus- 
picion. 

Undoubtedly,  there  is  ground  in  the  present  case  to  sus- 
pect that  a  mortgage  was  intended  between  the  complainant 
and  the  defendant  Mayse;  and  the  strongest  ground  for  the 
suspicion  is  found  in  the  written  communications  that  passed 
between  the  two  after  the  execution  of  the  deed.  But  after 
all,  these  raise  nothing  but  suspicion.  They  are  consistent 
with  the  theory  of  the  defendant  that  a  sale  with  the  right 
of  repurchase  was  intended,  or  a  sale  with  a  power  to  pro- 
cure a  resale  and  to  become  entitied  to  commissions.  The 
theory  upon  which  the  monthly  rental  of  $30  was  based  was 
also  calculated  to  excite  suspicion,  as  tending  to  show  that 
there  was  a  continuing  mortgage.  But  at  the  same  time  it  is 
not  inconsistent  with  the  idea  that  the  interest  of  the  money 
which  he  had  expended  in  the  purchase  should  constitute  the 
basis  of  calculation  for  rental  value.  The  ground  for  sus- 
picion in  the  case  is  abundant;  and  yet  we  fail  to  find  any- 
where the  ample  and  satisfactory  proof  which  alone  would 
justify  us  in  holding  this  absolute  deed  to  have  been  in- 
tended as  a  mortgage.  And  in  the  absence  of  such  proof, 
we  must  leave  the  parties  in  the  situation  in  which  they  have 
placed  themselves.  When  parties  have  recourse  to  the  dan- 
gerous expedient  of  delivering  an  absolute  deed  for  the  pur- 
poses of  a  mortgage,  they  have  only  themselves  to  blame  if 
they  fail  to  secure  the  simple  but  satisfactory  proof  that  is 
required  to  demonstrate  the  fact  in  the  event  of  subsequent 
controversy  in  regard  to  it. 

Gross  inadequacy  of  price  is  relied  on  by  the  complainant 
as  tending  to  prove  his  theory  of  a  mortgage.  We  fail  to 
find  any  proof  of  such  gross  inadequacy.    The  property 
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was  greatly  within  the  range  of  speculative  values.  Some 
witnesses  testify  that  it  ought  to  have  brought  more  money; 
others  say  that  the  price  paid  was  ample,  jmd  even  more  than 
it  was  worth.  It  does  not  appear  that  it  was  fairly  and  rea- 
sonably worth  much  in  excess  of  the  price  paid  for  it  by 
Mayse  at  the  time  of  the  conveyance  to  him.  At  all  events, 
there  was  no  such  gross  inadequacy  of  price  as  would  con- 
vert this  deed  into  a  mortgage. 

Thus  far  we  have  considered  the  case  as  between  the  com- 
plainant and  the  defendant  Mayse.  But  even  if  we  assume 
that  as  between  these  two  the  transaction  was  a  mortgage, 
we  do  not  think  that  the  rights  of  the  defendant  Holman 
should  thereby  be  prejudiced. 

The  charge  against  Holman  of  conspiracy  to  defraud  is 
utterly  unsustained  by  proof  of  any  kind,  and  is  unjustified 
by  the  circumstances.  The  charge  that  Mayse  remained 
interested  in  the  property  after  his  conveyance  to  Holman,  is 
also  shown  to  have  been  absolutely  without  foimdation.  It 
seems  to  be  conceded,  too,  that  Holman  had  no  actual  notice 
of  any  rights  or  claims  of  the  complainant.  But  it  is  sought 
to  charge  him  with  notice  by  a  show  of  continued  posses- 
sion of  the  premises  by  Hayward  after  his  apparent  sale  to 
the  defendant  Mayse.  We  do  not  find  any  satisfactory  proof 
of  such  notice. 

In  the  case  of  Townsend  v.  Little,  109  U.  S.,  504,  the 
Supreme  Court  of  the  United  States  said: 

"  Constructive  notice  is  defined  to  be  in  its  nature  no  more 
than  evidence  of  notice,  the  presumption  of  which  is  so  vio- 
lent that  the  court  will  not  even  allow  of  its  being  contro- 
verted. When  possession  is  relied  on  as  giving  constructive 
notice,  it  must  be  open  and  unambiguous,  and  not  liable  to 
be  misunderstood  or  misconstrued.  It  must  be  sufficiently 
distinct  and  unequivocal,  so  as  to  put  the  purchaser  on  his 
guard.  As  said  by  Strong,  J.,  in  Meehan  v.  WUliams,  48 
Penn.  State,  238,  what  makes  inquiry  a  duty  is  such  a  visible 
state  of  things  as  is  inconsistent  with  a  perfect  right  in  him 
who  proposes  to  sell." 
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The  sale  by  Mayse  to  Holman  was  on  June  26,  1890,  and 
by  his  own  showing  the  complainant  had  practically  aban- 
doned the  possession  of  the  property  in  February  of  1890. 
It  is  true  he  says  that  he  had  some  one  on  the  property  or  in 
the  neighborhood  all  the  time,  to  look  after  the  property; 
but  no  such  person  is  produced  to  testify,  and  the  nature  and 
character  of  his  alleged  care-taking  are  not  manifested.  This 
is  not,  in  our  opinion,  the  open,  distinct,  and  unequivocal 
possession  that  is  required  to  put  a  purchaser  upon  inquiry. 
And  therefore  we  hold  that  the  defendant  Holman  had  no 
such  notice  of  any  alleged  rights  of  the  complainant  as  to 
convert  him  into  a  trustee  for  the  complainant's  benefit 

The  complainant's  bill  cannot  be  sustained  under  any  cir- 
cumstances. The  agreement  which  he  sets  up,  if  proved, 
would  have  to  be  held  null  and  void  under  the  Statute  of 
Frauds.  It  is  directly  in  the  face  of  that  statute,  and  it  is  too 
vague  and  indefinite  to  be  enforced  by  a  court  of  equity. 

Moreover,  there  is  no  offer  in  the  bill  of  complaint  to  re- 
deem the  property,  or  to  pay  the  indebtedness  upon  it,  or  to 
bring,  the  money  into  court  Nor  is  there  any  suggestion  for 
a  sale  of  the  property  to  satisfy  the  mortgages.  The  bill  is 
framed  simply  to  keep  in  statu  quo,  indefinitely  the  condition 
of  things  as  they  are  claimed  by  the  complainant  to  have 
existed.  This  is  something  which  a  court  of  equity  will  not 
do. 

We  think  the  decree  of  the  special  term  of  the  Supreme 
Court  of  the  District  of  Columbia  was  right,  and  it  is  there- 
fore affirmed,  with  costs. 

Affirmed, 
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WHEELER  V.  RYON. 


Agency  ;  Evidence  ;  Proof  necessary  to  support  Bill  in  Equity. 

1.  All  profits  directly  or  indirectly  made  by  an  agent  in  the  course  of 

or  in  connection  with  his  employment,  belong  absolutely  to  his 
principal,  who  may  require  of  the  agent  an  account  thereof  ;  but 
to  entitle  the  principal  to  the  benefit  of  this  rule,  the  profits 
must  have  been  made  by  the  agent  in  the  course  of  his  employ- 
ment as  agent  and  without  the  consent  of  his  principal. 

2.  When  the  facts  charged  in  a  bill  in  equity  as  the  ground  for  the  re- 

lief sought,  are  clearly  and  positively  denied  by  the  answer  and 
have  been  proved  only  by  a  single  witness,  the  court  will  not 
grant  a  decree  against  the  defendant. 

No.  53.     Submitted  June  12,  1893.— Decided  September  5,  1893. 

Hearing  on  appeal  by  the  complainants  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  dismissing  bill.     Affirmed, 

The  Court  in  its  opinion  stated  the  case  as  follows : 

The  appellants  filed  their  bill  against  Ryon  and  Tracy, 
real  estate  agents,  the  German-American  Building  Associa- 
tion No.  6,  William  Witthaft,  president  of  that  association, 
and  William  H.  Henning,  the  object  of  the  bill  being,  ac- 
cording to  the  prayer  thereof,  to  have  certain  shares  of  stock 
in  the  building  association,  which  had  been  cancelled,  re- 
stored, and  to  obtain  an  account  from  the  defendants,  Ryon 
and  Tracy,  and  other  appropriate  relief.  They  also  ask  for 
discovery  from  Ryon  and  Tracy. 

The  bill  was  demurred  to  by  all  the  defendants  except 
Henning,  but  the  demurrer  was  sustained  only  as  to  the 
Building  Association  and  Witthaft,  and  overruled  as  to  Ryon 
and  Tracy,  and  there  has  been  no  appeal  from  the  order  sus- 
taining the  demurrer  as  to  the  Building  Association  and  its 
president.    The  other  defendants  answered  the  bill. 

It  appears  from  the  allegations  and  the  proof  elicited  by 
the  answers  to  the  interrogatories  propounded  by  the  plain- 
tiffs to  the  defendants  Ryon  and  Tracy,  that  the  latter,  as  real 
estate  agents,  sold  for  the  plaintiflFs,  or  rather  for  Mrs. 
Wheeler,  a  certain  piece  or  parcel  of  real  estate  in  the  city  of 
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Washington,  for  the  sum  of  $3,500;  the  purchasers,  Watt 
and  Fowler,  agreeing  to  pay  in  cash  $500,  and  the  residue  in 
monthly  payments  of  $50.  These  terms,  however,  were  not 
satisfactory  to  the  plaintiffs,  inasmuch  as  the  cash  payment 
was  not  large  enough  to  meet  their  then  existing  wants.  To 
meet  this  requirement,  and  to  avoid  defeating  the  sale,  it  was 
arranged  that  the  plaintiffs  should  procure  a  loan  from  the 
building  association;  and  this  was  effected.  But  in  order  to 
secure  this  loan,  it  was  necessary  to  buy  shares  in  the  asso- 
ciation; and  accordingly,  twelve  shares  of  stock  of  the  asso- 
ciation were  purchased  in  the  name  of  Mrs.  Wheeler,  for 
which  was  paid  the  sum  of  $1 18,  and  upon  which  shares  a 
loan  of  $1,968  was  procured  and  paid  over  to  the  plaintiffs, 
and  which  loan  was  secured  by  a  deed  of  trust  or  mortgage 
on  the  property  sold,  and  the  bond  of  Mrs.  Wheeler.  Mrs. 
Wheeler  having  conveyed  the  property  to  the  purchasers, 
took  from  them  a  second  mortgage  or  lien  on  the  property 
for  $1,178,  and  for  which  amount  Watt  and  Fowler  gave 
their  notes  payable  in  successive  monthly  instalments  of  $25. 
This  done,  the  arrangement  stood  thus:  The  sum  of  $1,968, 
borrowed  of  the  association  and  for  which  the  property  was 
pledged;  the  sum  of  $1,178,  the  amount  of  the  second  lien  or 
charge  on  the  property;  and  the  $500,  the  cash  payment, 
making  the  sum  total  of  $3,646;  the  additional  $146  to  the 
$3,500,  being  the  $118  paid  on  the  stock,  and  $28  on  account 
of  some  other  matter  included.  Watt  and  Fowler,  the  pur- 
chasers, assumed  liability  for  the  $1,968,  the  loan  by  the 
building  association,  and  agreed  to  pay  $24  per  month  to  the 
association — $12  on  the  shares  of  stock  and  $12  on  the  loan 
-^and  $25  per  month  on  the  lien  held  by  Mrs.  Wheeler  for 
the  balance  of  the  purchase  money,  secured  by  the  mortgage 
for  $1,178.  Watt  and  Fowler  paid  the  building  association 
the  monthly  amounts,  according  to  agreement,  to  February, 
1889,  and  also  the  monthly  payments  on  the  lien  in  favor  of 
Mrs.  Wheeler.  At  this  latter  date  there  had  been  paid  on 
account  of  the  stock  $516,  to  be  applied  as  before  stated,  and 
to  which  sum  there  was  added  the  premium  of  $4.25  per 
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share  on  the  stock,  shown  to  have  been  the  saleable  value, 
making  the  total  value  of  the  stock  $567,  and  after  deducting 
this  amount  from  the  loan  of  $1,968,  there  was  then  left  due 
to  the  association  the  sum  of  $1401.  This  was  the  state  of 
the  account  at  this  date  with  the  building  association,  accord- 
ing to  the  testimony  of  the  treasurer  of  the  association.  Be- 
fore this  time,  according  to  the  facts  disclosed  in  the  evi- 
dence, the  plaintiffs  had  sold  the  notes  remaining  unpaid  of 
Watt  and  Fowler,  amounting  to  $425,  at  a  discount  of  $25,  to 
Tracy,  of  the  firm  of  Ryon  &  Tracy.  Subsequent  to  this 
sale  of  the  notes,  according  to  the  evidence,  Ryon  &  Tracy, 
as  real  estate  agents,  had  been  authorized  by  Watt  and 
Fowler  to  sell  the  property  purchased  by  them  of  the  plain- 
tiffs; and  in  February,  1889,  they  effected  a  sale  thereof  to 
Mrs.  Martin,  resulting,  however,  in  a  sale  to  themselves;  and 
upon  making  this  sale  it  became  necessary  to  settle  with  the 
building  association,  and  to  get  the  property  released  from 
the  lien  held  by  that  corporation.  This  was  effected  by  the 
payment  of  the  balance  due  the  association,  by  Ryon  "knd 
Tracy,  and  having  the  property  released  from  the  mortgage 
or  deed  of  trust.  They  paid  the  association  $1401,  the  bal- 
ance due,  after  deducting  the  full  value  of  the  stock,  and 
thereupon  the  association  cancelled  the  shares  of  stock;  and 
Tracy,  the  owner  and  holder  of  the  notes  purchased  by  him, 
released  the  mortgage  or  deed  of  trust  upon  the  property 
given  for  their  security.  There  is  no  claim  or  pretense  on 
the  part  of  the  plaintiffs  tliat  they  ever  paid  any  of  the 
monthly  dues  or  instalments  on  the  stock  of  the  building 
association,  and  therefore  there  was  no  obligation  on  the  part 
of  the  association  to  keep  the  stock  alive  for  their  benefit. 
The  payments  made  upon  the  stock  were  for  the  enhancement 
of  its  value  as  security  for  the  loan  and  not  for  the  benefit 
of  the  plaintiffs,  who  paid  nothing  thereon. 

Mr,  A.  A,  Birney  for  the  appellants : 

I.  The  complainants  insist  that  this  court  should  rectify 
the  gross  breach  of  faith  on  the  part  of  the  defendants,  Ryon 
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and  Tracy,  in  cancelling  the  stock  held  by  one  of  the  plaintiffs 
in  the  building  association,  and  thus  obtaining  a  pecuniary 
benefit  by  fraud  in  this  matter.  At  the  time  of  its  illegal 
cancellation,  as  is  shown  upon  the  demand  and  to  the  benefit 
of  Ryon  and  Tracy,  this  stock  had  acquired  an  increased 
value  of  $650  (exactly  the  amount  they  had  discounted  from 
the  amount  paid  by  Watt  and  Fowler  to  enhance  the  value 
thereof),  whilst  it  had  always  stood  in  the  name  of  the  plain- 
tiff on  the  books  of  the  association  named,  and  almost  the 
same  in  amount  as  the  difference  between  the  amount  ac- 
tually advanced  by  said  association  and  the  face  value  of  said 
stock.  Had  these  predatory  real  estate  agents  given  credit 
to  Watt  and  Fowler  for  this  amount,  the  plaintiffs  might  not 
have  had  so  much  reason  to  complain,  except  for  the  sur- 
reptitious and  fraudulent  manner  in  which  the  stock  was 
cancelled,  for  Ryon  and  Tracy  could  have  shown  that  they 
had  dealt  in  good  faith  with  one  of  the  three  parties  to  the 
transaction,  at  least;  but  it  must  appear  that  whilst  acting  in 
a  confidential  relation  to  all  the  parties,  these  defendants, 
Ryon  and  Tracy,  told  Watt  and  Fowler  that  the  amount  dis- 
counted belonged  to  the  plaintiffs  herein,  whilst  to  the  plain- 
tiffs they  say:  "It  is  none  of  your  concern";  and  so  their 
revenues,  by  this  fraud,  are  increased  to  the  amount  of  six 
hundred  and  fifty  dollars. 

2.  In  this  jurisdiction  the  courts  have  always  computed 
the  value  of  stocks  in  a  building  association  and  sustained  it 
as  a  commercial  transaction  between  the  parties,  giving 
credit  to  the  holders  of  shares  always.  See  the  following 
authorities  :  Burns  v.  Building  Association,  2  Mack.,  7  ;  S.  C, 
3  Mack.,  333  ;  Hilton  v.  Building  Association,  i  Mack.,  107  ; 
Mulloy  V.  same,  2  McA.,  594;  Forsyth  v.  same,  i  Mack., 
205 ;  Pabst  v.  same.  Id.,  385  ;  Morrow  v.  James,  3  Mack., 
27,  Again,  as  to  stock  in  this  case,  it  never  was  taken  out 
of  the  name  of  the  plaintiffs,  and  payment  thereon  was  se- 
cured by  two  valuable  pieces  of  property — ^the  second  piece 
being  in  value  five  times  as  much  as  that  mentioned  herein. 
On  a  bill  by  the  owner  of  stock  to   compel  its  retransfer 
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from  one  who  had  obtained  control  of  the  books  of  the  bank 
and  made  a  fraudulent  transfer,  the  corporation  itself  is  a 
necessary  party.  Kendig  v.  Dean^  97  U.  S.,  423.  The  di- 
rectors or  trustees  of  a  company  are  incompetent  to  release 
an  original  subscriber  to  its  capital  stock,  or  to  make  any 
arrangement  with  him  by  which  the  company,  as  creditors  or 
the  State  shall  lose  all  the  benefit  of  his  subscription.  Pitt- 
nam  v.  New  Albany  R.  R,  Co.,  16  Wall.,  390 ;  Upton  v. 
Tribolocky  91  U.  S.,  45.  A  stockholder  of  a  corporation 
who  has  paid  for  his  shares  is  entitled  to  certificates  for  them. 
If  the  corporation  or  its  officers  have  otherwise  disposed  of 
them,  the  corporation  is  liable  for  the  conversion;  but  the 
stockholder  has  no  personal  claim  on  its  treasurer  for  the 
shares.  Loving  v.  Fruey  104  U.  S.,  223.  The  name  of  a 
person  appearing  on  the  stock  book  of  a  corporation  as  a 
stockholder,  or  a  receipt  given  for  the  dividend  upon  the 
shares  standing  upon  the  book  of  the  company  in  his  name, 
is  evidence  of  his  being  a  stockholder.  TumbuUv.  Payson^ 
95  U.  S.,  418.  Delivery  of  a  stock  certificate  is  not  neces- 
sary.    Hawley  v.  Upton,  102  U.  S.,  314. 

Mr,  Ferdinand  Schmidt  for  the  German-American  Build- 
ing Association,  appellee,  and  Mr,  J,  J,  Johnson  for  William 
H.  Henning,  appellee,  filed  no  briefs. 

Mr,  Henry  E,  Davis  for  the  appellees  Ryon  and  Tracy : 

The  case  argues  itself.  It  is  one  of  those  cases  in  which 
"  statement  is  arg^ument  and  inference  seems  demonstration.'^ 
The  case  is  wholly  one  of  fact.  The  complainants  gave  and 
got  what  they  bargained  for;  and  the  transaction  as  to  the 
notes  was  most  simple  and  made  between  intelligent  parties 
sui  juris.  The  fact  that  the  notes  had  various  terms  to  run 
made  a  consideration  for  any  "discount"  from  their  face 
value  at  the  time  of  their  purchase. 

The  Chief  Justice  delivered  the  opinion  of  the  Court. 

If  all  that  was  done  by  the  defendants,  Ryon  and  Tracy^ 
was  done  bona  fide^  as  they  allege  it  to  have  been,  without 
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any  misrepresentation  or  deception  of  any  kind,  and  with  full 
knowledge  on  the  part  of  the  plaintiffs,  there  could  be  no 
ground  for  the  relief  sought.  But  it  is  charged  in  the  bill 
that  the  stock  in  the  building  association  was  procured  to  be 
cancelled  by  Ryon  and  Tracy  fraudulently  and  without  any 
color  of  authority;  that  the  notes  for  the  unpaid  balance  of 
purchase  money  due  from  Watt  and  Fowler  were  purchased 
upon  false  pretenses  and  misrepresentations  as  to  the  real 
value  of  the  notes  and  the  true  purchaser  thereof;  and  that 
the  release  of  the  lien  therefor  was  fraudulent  and  without 
authority;  and  that  the  whole  transaction  was  so  managed 
and  contrived  by  Ryon  and  Tracy  that  they  were  enabled  to, 
and  in  fact  did,  purchase  the  property  through  and  in  the 
n^e  of  another,  and  procured  the  release  thereof  from  the 
liens,  and  thereby  made  large  profit  and  gain,  to  the  detri- 
ment and  loss  of  the  plaintiffs. 

It  may  be  laid  down,  as  an  unqualified  rule,  that  all  profits 
directly  or  indirectly  made  by  an  agent  in  the  course  of,  or 
in  connection  with,  his  employment,  without  the  sanction  of 
the  principal,  belong  absolutely  to  the  principal,  and  he  may 
require  an  account  therefor.  Massey  v.  Daxnes,  2  Ves.  Jr., 
318,  320;  Morisan  v.  Thompsotty  L.  R.,  9  Q.  B.,  480.  But 
to  entitle  the  principal  to  the  benefit  of  this  rule,  it  is  essen- 
tial that  the  profits  should  be  made  by  the  agent  in  the 
course  of  his  employment  as  agent,  and  without  the  consent 
of  the  principal.  And  it  would  appear  to  be  equally  well 
settled,  that  whenever  a  fiduciary  relation  exists  between  the 
principal  and  agent,  the  latter  may  be  called  upon  to  account 
in  a  court  of  equity,  especially  in  connection  with  other  relief 
prayed,  or  where  there  is  an  element  of  fraud  involved,  and 
that  reciprocity  of  accounts  between  the  parties  is  not  essen- 
tial to  relief  in  such  case.  Mackensie  v.  JohnstoUy  4  Madd., 
373 ;  Makepeace  v.  Rogers,  34  L.  J.,  (N.  S.),  Ch.  367,  396. 

Here,  the  only  material  proof  offered  by  the  plaintiffs  in 
support  of  the  allegations  of  the  bill  is  found  in  the  testimony 
of  Mr.  Wheeler,  one  of  the  plaintiffs,  who  acted  in  the  busi- 
ness for  his  wife,  and  his  testimony  does  not  in  all  particulars 


Digitized  by 


Google 


148  I  Court  of  Appeals  Dist.  of  Col. 

support  the  allegations  of  the  bill.  The  defendants,  Ryon 
and  Tracy,  are  called  upon  to  answer  the  bill,  and  special 
interrogatories  appended,  under  oath,  and  they  were  also 
examined  as  witnesses  in  their  own  behalf;  and  in  their  an- 
swers, which  appear  to  be  full,  they  deny  all  charges  of  fraud 
and  alleged  misrepresentations,  and  deny  most  of  the  material 
facts  alleged  and  proved  on  the  part  of  the  plaintiffs,  both  as 
to  the  purchase  and  cancellation  of  the  stock,  and  the  sale  and 
purchase  of  the  notes.  And  there  is  no  ground  shown  for 
account  for  profits,  for  whatever  profits  were  made  in  the 
purchase  of  the  property  from  Watt  and  Fowler,  or  Mrs. 
Martin,  were  not  made  in  the  course  of  the  agency  for  the 
plaintiffs.  In  fact,  the  defendants  swear  away  all  the  substan- 
tial ground  for  relief;  and  they  are,  to  a  certain  extent,  sup- 
ported in  their  statements  by  the  testimony  of  the  treasurer 
of  the  building  association.  In  such  state  of  case,  the  fa- 
miliar and  well  settled  rule  applies,  that  in  a  bill  pra3ring 
relief,  when  the  facts  charged  in  the  bill  as  the  ground  for 
obtaining  the  decree  are  clearly  and  positively  denied  by  the 
answer,  and  proved  only  by  a  single  witness,  the  court  will 
not  decree  against  the  defendant.  Union  Bank  of  George- 
town  V.  Geary y  5  Pet,  99,  iii.  As  the  case  is  presented  on 
the  record  before  us,  we  cannot  do  otherwise  than  affirm  the 
decree  dismissing  the  bill,  with  costs  to  the  defendants. 
Decree  affirmed,  with  costs  to  the  defendants. 


O'BRIEN  V,  DOUGHERTY. 


Wills  ;  Survivorship  ;  Joint  Tenancy  ;  Legacies  Chargeable 
Upon  Real  Estate. 

Words  of  survivorship  in  a  devise  after  a  particular  estate,  in  the 
absence  of  a  clear  intention  to  the  contrary,  refer  to  the  death 
of  the  testator  and  not  to  the  termination  of  the  particular  estate. 

Where  a  devise  is  to  a  class  of  heirs,  one  member  of  which  is  dis- 
qualified  from  taking  by  reason  of  having  been  an  attesting 
witness  of  the  will,  the  estate  vests  as  an  entirety  in  the  mem- 
bers of  the  class  capable  of  taking  it,  as  if  the  disqualified 
member  did  not  exist. 
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3.  And  the  estate  so  vests  whether  the  devise  be  to  the  class  as  joint 

tenants  or  tenants  in  common. 

4.  If  a  devise  be  to  the  surviving  children  of  the  testator  generally, 

without  any  expression  of  an  intent  that  they  shall  take  as 
tenants  in  common,  they  take  as  joint  tenants,  with  the  inci- 
dental right  of  survivorship  among  them. 

5.  Where  a  pecuniary  legacy  was  made  payable  out  of  the  estate  of  the 

testator  after  the  death  of  his  wife,  who  was  sole  executrix, 
devisee  and  legatee,  and  the  personal  estate  was  of  small  amount 
and  of  a  character  likely  to  be  rendered  valueless  by  the  life-long 
use  by  the  widow  :  Held^  That  the  legacy  was  a  charge  upon  the 
real  estate  after  her  death. 

No.  37.     Submitted  June  i,  1893.— Decided  September  21,  1893. 

Hearing  on  appeal  by  the  defendants  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  construing  a  will  and  decreeing  sale  of  real 
estate.     Reversed. 

The  Court  in  its  opinion  stated  the  case  as  follows: 

In  this  case  the  bill  was  filed  by  Margaret  Dougherty,  a 
legatee  under  her  grandfather's  will,  to  enforce  a  charge  on 
certain  real  estate,  and  as  sole  heir-at-law  of  her  deceased 
mother,  asserting  an  alleged  inherited  interest  in  the  same 
real  estate,  and  asking  for  the  sale  thereof. 

It  appears  that  Rodey  O'Brien,  the  grandfather  of  the 
complainant,  died  in  March,  1871,  seized  of  a  certain  parcel 
of  real  estate,  being  part  of  lot  No.  2,  in  square  No.  344,  in 
the  city  of  Washington,  and  by  his  last  will  and  testament, 
which  was  duly  admitted  to  probate,  he  devised  that,  and  all 
the  rest  of  his  property,  to  his  wife,  Mary  O'Brien,  for  her 
life.  A  copy  of  the  will  is  exhibited  with  the  bill,  and  the 
clauses  that  are  material  to  this  case  are  as  follows: 

**Item:  To  my  granddaughter,  Margaret  Dougherty,  I 
give  and  bequeath  two  hundred  and  fifty  dollars  out  of  my 
estate,  after  the  death  of  my  dear  wife. 

"Item:  And  whereas,  the  property  I  now  possess  hath 
been  acquired  by  the  joint  industry  of  my  dear  wife  and  my- 
self, I  do  therefore  give  and  bequeath  to  my  dear  wife,  Mary 
O'Brien,  of  the  city  of  Washington  and  District  of  Columbia, 
all  the  property  of  which  I  may  die  possessed  or  in  expect- 


Digitized  by 


Google 


150  I  Court  of  Appeals  Dist.  of  Col. 

ancy,  both  real  and  personal,  wherever  found;  also  all  papers, 
documents,  powers  of  attorney  standing  in  my  name  or 
signed  by  me;  and  all  my  right,  title  and  interest  in  and  to 
the  same  during  her  life,  she  paying  the  taxes  thereon  as 
they  may  become  due  from  time  to  time,  and  after  her  death 
to  revert  to  my  surviving  children.'' 

The  testator  left  surviving  him  his  widow,  the  devisee  and 
legatee  for  life,  and  five  children,  namely,  Daniel  O'Brien, 
Luke  O'Brien,  Mary  Ellen  O'Brien,  Sarah  MuUoy,  and  Ann 
Dougherty,  the  latter  the  mother  of  the  complainant.  The 
widow  died  in  February,  1890.  Ann  Dougherty  died  in 
August,  1884,  intestate,  leaving  the  complainant  her  sole 
heir-at-law.  Sarah  MuUoy  died  in  June,  1890,  intestate  and 
without  issue. 

It  is  charged  in  the  bill  that  Daniel  O'Brien,  one  of  the 
surviving  children,  was  one  of  the  attesting,  witnesses  to  the 
will  of  the  testator,  and  therefore  any  devise  of  real  estate  to 
him  by  the  will  is  void,  and  that,  as  to  such  interest,  Rodey 
O'Brien  died  intestate,  and  it  descended  to  his  heirs-at-law. 

In  her  bill  the  complainant  sets  up  claim  and  asserts  right 
in  herself  as  follows: 

1.  That  as  sole  heir  of  her  mother,  she  is  entitled  to  one- 
fifth  of  the  estate  of  her  grandfather,  Rodey  O'Brien. 

2.  That,  claiming  as  heir  through  her  mother,  she  is  en- 
titled to  one-fourth  share  of  the  interest  of  Sarah  MuUoy, 
under  the  will  of  Rodey  O'Brien. 

3.  That,  as  heir  of  her  mother,  she  is  entitled  to  one-fourth 
interest  in  the  share  devised  to  Daniel  O'Brien,  by  the  will 
of  his  father,  but  which  was  void  under  the  statute. 

4.  That  the  legacy  given  her  by  the  will  is  a  lien  or  charge 
upon  the  real  estate  of  the  testator.  And  she  alleges  that 
the  property  cannot  be  divided,  and  she  therefore  prays  that 
it  may  be  sold,  the  legacy  paid,  and  the  residue  of  the  pro- 
ceeds of  sale  divided  according  to  the  rights  of  the  parties. 

The  defendants  by  their  answer  admit  the  material  facts 
alleged  in  the  bill,  but  they  controvert  the  legal  conclusions 
deduced  therefrom,  and  deny  all  the  claims  and  pretensions 
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of  the  complainant,  and,  consequently,  deny  her  right  to 
maintain  the  bill. 

It  is  admitted  that  the  personal  estate  of  the  testator,  con- 
sisting of  household  effects,  was  worth  less  than  $500;  that 
it  was  taken  possession  of  by  the  widow,  the  sole  executrix 
and  legatee  for  life,  and  that  it  was  taken  from  the  District 
of  Coliunbia  by  the  widow,  and  has  never  been  accounted  for 
by  her. 

The  court  below  sustained  all  the  claims  and  pretensions 
of  the  complainant,  and  decreed  a  sale  of  the  property,  and 
hence  this  appeal. 

Mr.  R.  Ross  Perry  and  Mr,  CJiarles  A.  Elliott  for  the 
appellants  : 

I.  Where  there  is  a  devise  to  qne  for  life  and  then  to  the 
surviving  children  of  the  testator,  those  children  of  the  testa- 
tor who  are  surviving  ait  the  deajth  of  the  life  tenant,  will  take 
to  the  exclusion  of  the  representatives  of  those  who  are  then 
dead.  English  cases:  Cripps  v.  Wolcott,  4  Madd.,  12; 
Harne  v.  PUlanSy  2  M.  &  K.,  15  ;  Wordsworth  v.  Wood,  2 
Beav.,  28 ;  In  re  GregsotCs  Estate,  2  De.  G.  J.  &  S.,  438 ; 
Mariot  v.  Abell,  L.  R.  7  Eq.,  478.  House  of  Lord's  cases : 
Wordsworth  v.  Wood,  i  H.  of  L.  cases,  129 ;  Young  v.  Robert- 
son, 8  Jur.  N.  S.,  825  ;  Taafe  v.  Cornell,  10  H.  of  L.  cases,  64. 
American  cases :  Phinisy  v.  Foster,  90  Alabama,  262  ;  Hul- 
burt  v.  Emerson,  16  Mass.,  244;  Olney  v.  Hull,  21  Picker- 
ering,  311;  Denny  v.  Kettell,  135  Mass.,  138;  Coveny  v. 
McLaughlin,  148  Mass.,  576 ;  Terrill  v.  Sayre,  Pennington, 
598 ;  Seddel  v.  Wills,  Spencer,  223  ;  Williamson  v.  Cham- 
berlain, 2  Stockton,  373  ;  Holcomb  v.  Lake,  4  Zabriskie,  686  ; 
S.  C.  I  Dutcher,  605  ;  Slack  v.  Bird,  8  C.  E.  Green,  238 ; 
Biddle  v.  Hoyt,  i  Jones'  Eq.  (N.  C),  162  ;  Milliard  v.  Kear- 
ney, I  Busbell's  Eq.  (N.  C),  221  ;  Knight  v.  Knight,  3 
Jones'  Eq.  (N.  C),  167  ;  Walker  v,  Johnston,  70  N.  C,  578  ; 
Schoppert  v.  Gillam,  6  Richardson's  Eq.  (S.  C.,)  83 ;  Wes- 
senger  v.  Hunt,  9  Richardson's  Eq.  (S.  C),  459 ;  Anderson 
V.  Smoot,  Speer's  Eq.  (S.  C),  312  ;  Roundtree  v.  Roundtree, 
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26  S.  C,  450 ;  Wren  v.  Hynes,  AdmWy  2  Metcalf  (Ky.),  129 ; 
Hughes  V.  HugheSy  12  B.  Monroe,  115  ;  Sinton  v.  Boyd,  19 
Ohio  St.,  30 ;  Smith  v.  Block,  29  Ohio  St.,  488 ;  Ridgway 
V.  Underwood,  67  111.,  419 ;  Blackford  v.  Newberry,  99  111., 
44 ;  Robertson  v.  Wilson,  38  N.  H.,  48  ;  Hillw.  Rockingham 
Bank,  45  N.  H.,  270 ;  Tucker  v.  Stites,  10  George  (Miss.), 
212  ;  Westbrook  v.  Romeyn,  Baldwin  C.  C.  R.,  196 ;  Jenkins 
V.  Freyer,  4  Paige's  Ch.  53 ;  Cropley  v.  Cooper,  7  D.  C. 
Repts.,  226.  Text-books:  3  Jarman  on  Wills  (5th  Am.  from 
4th  London  ed.),  pp.  571-598;  2  Williams  on  Executors  (6th 
,  Am.  ed.),  p.  1575  [1465];  2  Redfield  on  Wills  (2d  ed.),  p.  587. 

2.  By  the  terms  of  his  will  the  testator  Rodey  O'Brien  de- 
vised his  estate  to  his  children  in  remainder  as  a  class  and 
not  nominatum.  This  would  vest  the  estate  in  the  children 
as  joint  tenants  and  not  as  tenants  in  common.  Therefore, 
upon  the  death  of  Mrs.  Dougherty  they  acquired  the  entire 
interest,  so  that  the  complainant  can  assert  no  claim  to  or 
interest  in  the  real  estate  as  heir-at-law  of  her  mother;  and 
the  same  doctrine  would  apply  in  the  case  of  Mrs.  Mulloy, 
the  title  at  her  death  vesting  in  the  remaining  joint  tenants. 

3.  Daniel  O'Brien  being  a  witness  of  the  will,  any  devise 
to  him  w^  void,  and  the  devise  to  him  enured  to  the  benefit 
of  the  other  joint  tenants,  for  it  is  settled  that  if  a  devise  to 
joint  tenants  fail  as  to  one,  the  other  or  others  will  take  the 
whole.  3  Jarman  on  Wills,  17;  Young  v.  Davies,  2  Dr.  & 
Sm.,  167.  The  rule  would  be  different  where  the  devise 
merely  lapsed,  but  if  the  devise  be  void,  such  interest  passes 
to  the  surviving  joint  tenants. 

4.  The  $250  legacy  to  the  complainant  is  not  made  a 
charge  upon  the  real  estate  in  express  terms,  and  even  if  it 
be  conceded  that  the  real  estate  is  liable  for  its  payment,  still 
we  contend  that  it  is  only  answerable  after  the  personal 
estate  shall  have  been  exhausted.  The  pa)anent  of  general 
legacies  is  to  be  made  primarily  out  of  the  personal  estate, 
unless  the  will  in  distinct  terms  exonerates  it  and  charges 
the  realty.  2  Jarman  on  Wills,  652;  Roper  on  Legacies, 
696 ;  Hilton  v.  Hilton,  2  McA.,  70,  88,  89 ;  Lupton  v.  Lupton, 
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2  Johns.  Ch.  614.    In  the  case  at  bar,  the  testator  left  suffi- 
cient personal  estate  to  satisfy  the  legacy. 

Messrs.  Gardan  and  Gordan  for  the  appellees : 

I.  In  the  will  of  Rodey  O'Brien,  the  language  "and  after 
her  [the  life  tenant's]  death,  to  my  surviving  children,"  vested 
the  estate  at  once  in  the  children  who  survived  the  testator. 
This  contention  is  in  accord  with  the  better  authorities  in 
this  country.  The  English  rule,  prior  to  the  decision  of 
Cripps  v.  Wolcott,  4  Madd.,  12,  undoubtetdly  was,  that  the 
words  of  survivorship  in  devises  of  this  character,  in  the 
absence  of  a  manifest  intent  that  they  should  be  otherwise 
applied,  would  be  considered  as  relating  to  the  death  of  the 
testator.  In  all  the  cases,  notwithstanding  that  a  previous 
life  estate  was  given,  survivorship  was  referred  to  the  death 
of  the  testator.  This  prevailing  rule  was  reversed  by  the 
decision  in  Cripps  v.  Wolcott^  but  it  has  not,  we  submit,  been 
accepted  as  the  correct  rule  in  this  country.  This  question 
was  considered  at  an  early  date  in  South  Carolina,  in  Dray- 
ton v.  Drayton,  i  Dess.,  324,  and  the  doctrine  enunciated  is 
in  accord  with  our  contention,  the  court  holding  that  when 
used  in  a  will,  the  words  of  survivorship,  in  the  absence  of 
manifest  contrary  intent,  would  be  referred  to  the  time  of  the 
death  of  the  testator.  So  also  in  Hansford  v.  Elliott,  9 
Leigh  (Va,),  79,  the  same  rule  was  recognized  and  applied. 
This  case  contains  a  very  learned  exposition  of  the  autfiori- 
ties  and  was  afterwards  followed  in  Martin  v.  Kirby,  \\ 
Gratt,  67.  The  same  question  was  before  the  Court  of 
Errors  in  New  York  in  Moore  v.  Lyons,  25  Wend.,  119,  and 
that  court  went  into  an  exhaustive  examination  of  the  Eng- 
lish authorities,  criticising  and  condemned  the  cause  of 
Cripps  v.  Wolcott,  supra,  and  followed  Drayton  v.  Drayton, 
supra,  and  held  that  the  survivorship  related  to  the  date  of 
the  death  of  the  testator,  basing  that  decision  upon  the  fol- 
lowing considerations:  That  it  was  most  equitable;  that  it 
was  in  harmony  with  the  policy  of  law  which  favors  the  di- 
vision of  estates,  and  that  it  was  in  harmony  with  the  prin- 
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ciple  which  declares  a  remainder  should  be  considered  vested 
rather  than  contingent  The  Supreme  Court  of  Pennsyl- 
vania also  considered  the  matter  in  Johnson  v.  Morton,  lo 
Pa.  St,  245,  and  the  decision  was  in  accord  with  the  doctrine 
of  the  Virginia  and  New  York  courts.  In  the  same  court,  in 
Ross  V.  Drake^  37  Pa.  St.,  373,  the  Justice,  Strong,  referred 
to  the  fact  that  the  English  doctrine  in  Cripps  v.  Wolcott  had 
not  been  applied  even  in  England,  to  cases  of  realty,  and  in 
support  of  the  assertion  quoted  Edwards  v.  Sytnons,  6  Taunt., 
213,  and  Long^  v.  Prigg,  8  B.  &  C,  231,  and  also  declared  the 
law  in  England  still  to  be  unsettled.  See  also  Lawrence  v. 
McArter,  10  Ohio,  38 ;  Hempstead  v.  Dickson,  20  111.,  194. 
The  testator  does  not  say  that,  after  the  death  of  his  wife 
the  estate  shall  "  go  to,"  or  "  vest  in,"  or  "  become  the  prop- 
erty of,"  the  survivors,  but  he  says,  shall  after  her  death 
"  revert  to  my  surviving  children."  Now  we  have  a  right  to 
assume  that  the  testator  used  the  word  "  revert "  in  the  usual 
and  common  acceptation.  Webster  defines  the  word  as  fol- 
lows :  ^'Revert — In  law,  to  return  to  the  proprietor,  after  the 
determination  of  a  particular  estate."  What  then  can  be 
clearer  than  that  the  testator  used  the  word  in  the  same 
sense?  The  estate  was,  upon  the  death  of  his  wife,  to  revert 
to,  or  return  to,  those  who,  surviving  him  at  his  death,  be- 
came vested  of  his  interest  in  the  property  at  his  death,  sub- 
ject only  to  the  postponed  enjoyment,  to  wit:  during  the  pos- 
session of  the  life  tenant. 

2.  The  complainant,  as  one  of  the  heirs  of  Sarah  MuUoy, 
her  deceased  aunt,  is  entitled  to  one-fourth  of  said  Sarah's 
interest  in  the  estate  of  Rodey  O'Brien.  Sarah  MuUoy  hav- 
ing survived  both  the  testator  and  the  life  tenant,  was  un- 
doubtedly entitled  to  a  share  of  the  property,  and  dying 
intestate  and  without  issue,  the  complainant  inherits  as  one 
of  the  heirs. 

3.  Daniel  O'Brien,  as  one  of  the  surviving  children  of 
Rodey  O'Brien,  would  have  been  entitled  to  a  share  in  the 
estate  but  for  the  fact  that  the  devise  to  him  is,  by  operation 
of  law,  null  and  void.     Elliot  v.  Brent^  6  Mack.,  98.    There- 
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fore  the  testator  died  intestate  as  to  that  portion  of  his  estate, 
and  the  complainant  inherits  a  share  in  the  same,  both  as  heir 
of  her  mother  or  her  grandfather  and  as  one  of  the  heirs  of 
her  aunt,  Sarah  Mulloy. 

4.  That  complainant's  legacy  of  $250,  with  interest,  is 
under  all  the  circumstances  of  the  case,  a  charge  on  said  real 
estate.  While  primarily  application  must  be  made  to  the  per- 
sonal property  for  the  payment  of  legacies,  in  a  case  like  this, 
where  the  legacy  is  made  a  charge  on  "  the  estate,"  the  real 
estate  is  equally  responsible  for  the  payment  The  testimony 
shows,  that  no  estate  of  Rodey  O'Brien  now  exists,  save  the 
real  estate  in  question,  and  as  pajmient  was  postponed  until 
**  after  death  of  my  dear  wife,"  the  estate  as  it  then  existed, 
and  now  exists,  must  respond. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

The  first  of  the  claims  made  by  the  complainant  is  the  one 
that  has  given  rise  to  the  principal  and  important  question  in 
the  case,  and  the  question  that  has  been  most  extensively 
discussed  at  bar;  and  that  is,  at  what  time  did  the  remainder 
limited  to  the  surviving  children  of  the  testator  vest? 
Whether  immediately  on  the  death  of  the  testator,  or  not 
until  the  termination  of  the  life  estate  devised  to  the  widow? 
If  not  until  the  last  mentioned  event,  the  remainder  would 
continue  contingent  until  the  event  happened,  at  which  pe- 
riod the  then  surviving  children  would  constitute  the  class  of 
devisees  to  take. 

This  is  a  question  of  construction,  and  the  whole  difficulty 
arises  upon  the  use  of  the  word  surviving  in  the  limitation, 
and  upon  the  meaning  to  be  given  to  that  word.  If,  by 
proper  construction,  this  word  refers  to  the  time  of  the  death 
of  the  testator,  all  the  children  then  living,  unless  disqualified 
for  some  legal  cause,  would  be  entitled.  But  if,  on  the  other 
hand,  this  word  surviving  refers  to  the  termination  of  the  life 
estate,  as  the  period  at  which  the  vesting  is  to  take  place,  the 
estate  would  remain  contingent,  and  the  objects  to  take  un- 
ascertained until  the  death  of  the  life  tenant,  even  though 
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that  event  might  not  happen  until  after  a  long  lifetime.  In 
the  meantime  the  estate  devised  in  remainder  remains  in- 
alienable. 

The  case  has  been  ably  argued  on  both  sides,  and  most  of 
the  authorities  bearing  upon  the  question  have  been  brought 
to  the  attention  of  the  court  It  is,  however,  a  question  in 
regard  to  which  there  has  been  great  contrariety  of  and  fluc- 
tuation in  judicial  opinion,  and  it  would  be  a  hopeless  as 
well  as  a  profitless  task  to  undertake  to  review  all  the  cases, 
English  and  American,  upon  the  subject.  Few  terms  em- 
ployed in  wills  have  given  rise  to  more  litigation  than  the 
words  survivors  and  sunnving.  The  intention  of  the  testa- 
tor, of  course,  when  that  can  be  clearly  ascertained  from  the 
language  of  tiie  will,  must  control;  and  many  of  the  cases 
referred  to  depended  more  upon  the  special  terms  and  con- 
text of  the  wills  than  upon  the  application  of  any  settied  or 
technical  meaning  of  the  words  survivor  or  surviving.  But 
an  examination  of  the  authorities  shows  beyond  question 
that,  in  the  absence  of  any  special  terms  or  context  to  indi- 
cate clearly  the  intention  of  the  testator  to  the  contrary,  the 
older  English  authorities,  and  a  strong  current  of  leading 

!  American  authority,  are  very  decidedly  in  favor  of  referring 
survivorship  to  the  death  of  the  testator,  rather  than  to  the 
termination  of  the  intervening  particular  estate.  This  con- 
struction is  founded  upon  very  obvious  reasons.  In  the  first 
place,  it  is  a  construction  that  tends  to  preclude  the  possi- 
bility of  a  state  ^  of  intestacy,  resulting  from  the  contingent 
nature  of  the  estate,  and  the  possible  survival  of  the  tenant 
for  life  beyond  the  lives  of  all  the  members  of  the  class  who 
are  designed  to  succeed  to  the  possession  on  the  death  of  the 
tenant  for  life.  This  is  strongly  illustrated  by  what  was  said 
by  Lord  Alvanley,  M.  R.,  in  Maberly  v.  Strode,  3  Ves.,  450. 
In  that  case  it  was  held,  the  case  being  on  a  devise  'of  both 
real  and  personal  estate,  that  words  of  survivorship  added  to 
a  tenancy  in  common  in  a  will,  should  be  applied  to  the 
death  of  the  testator,  except  where  an  intention  to  postpone 
the  vesting  is  apparent.     In  the  conclusion  of  his  opinion. 
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after  referring  to  the  case  of  Perry  v.  Woods,  3  Ves.,  204, 
where  he  had  examined  all  the  previous  authorities  upon  the 
subject,  the  Master  of  the  Rolls  said:  "The  life  of  the  son 
[the  life  tenant]  is  a  very  long  period;  within  which  it  was 
very  likely  every  one  of  those  nephews  and  nieces  might  be 
dead;  in  which  case  there  would  be  a  total  intestacy;  and 
that  is  one  reason  why  it  is  necessary  to  adopt,  if  possible, 
the  construction  of  the  word  'survivorship'  as  applicable 
only  to  the  death  of  the  testator.  The  construction,  that  the 
benefit  of  survivorship  was  to  prevent  a  lapse,  and  that  the 
interests  vested  at  the  death  of  the  testator,  is  much  the  most 
beneficial  construction.  Upon  these  authorities,  I  am  of 
opinion  that  upon  these  blind  words  the  safest  and  soundest 
construction,  best  warranted  by  the  authorities,  most  bene- 
ficial to  the  parties,  most  likely  to  be  that  intended,  is,  that  the 
meaning  is  such  as  shall  survive  the  testator;  but  that  it  is 
not  meant  that  it  should  remain  in  contingency,  and  vest 
only  in  such  as  should  happen  to  survive  the  son,  with  the 
chance  of  the  whole  being  lost  and  a  total  intestacy  occa- 
sioned." 

Then,  again,  the  construction  that  the  term  surviznng  re- 
fers to  the  death  of  the  testator,  ratlier  than  to  the  death  of 
the  tenant  for  life,  conforms  to  and  promotes  the  well  settled 
rules  of  construction,  founded  in  principles  of  reason  and 
policy,  such  as  that  a  remainder  will  never  be  construed  to 
be  contingent  when  it  can  be  taken  to  be  vested;  and  that 
estates  shall  be  held  to  vest  at  the  earliest  possible  period, 
unless  there  be  a  clear  manifestation  of  the  intention  of  the 
testator  to  the  contrary.  Doe  v.  Considine,  6  Wall.,  475,  and 
cases  there  cited.  Here  there  is  nothing  to  clearly  indicate 
the  intention  of  the  testator  to  postpone  the  vesting  of  the 
estate  in  the  surviving  children  until  the  termination  of  the 
life  estate  of  the  widow.  The  use  of  the  word  "revert'' 
would  rather  signify  a  pre-existing  right  or  estate  in  the  chil- 
dren. It  has  no  signification  to  warrant  the  conclusion  that 
the  estate  was  then  to  vest  and  not  before.  The  use  of  the 
adverb  "after"  is  in  such  sense  as  is  common  in  a  great 
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many  of  such  limitations;  but  there  never  has  been  stress  laid 
upon  it,  as  determining  the  intention  as  to  the  time  of  vest- 
ing the  remainder,  unless  used  in  connection  with  other  more 
expressive  terms.  Such  adverb  of  time  is  construed  to 
relate  to  the  time  of  enjoyment  of  the  estate.  Doe  v.  Con- 
sidine,  supra. 

The  case  that  has  given  rise  to  the  suKX)sition  that,  in  cases 
of  bequests  of  personal  estate  at  least,  words  of  survivorship 
dive  prima  facie  to  be  referred  to  the  time  of  distribution  or 
enjoyment,  rather  than  to  the  death  of  the  testator,  is  that  of 
Cripps  V.  Wolcotty  4  Madd.,  12,  decided  by  Sir  John  Leach, 
Vice  Chancellor,  in  1819.  In  that  case  the  Vice  Chancellor 
said  that  he  considered  it  to  be  then  settled  that  if  a  legacy 
be  given  to  two  or  more,  equally  to  be  divided  between  them, 
or  to  the  survivors  or  survivor  of  them,  and  there  be  no  spe- 
cial intent  to  be  found  in  the  will,  that  the  survivorship  was 
to  be  referred  to  the  period  of  division.  But  if  there  be  no 
previous  interest  given  in  the  legacy,  then  the  period  of 
division  was  the  death  of  the  testator,  and  the  survivors  at 
his  death  would  take  the  whole  legacy.  That  case  has  been 
referred  to  and  apparently  followed  in  subsequent  cases  in 
England  relating  to  personal  estate. 

But  the  case  of  Cripps  v.  Wolcott  has  been,  severely  criti- 
cised as  being  an  innovation  upon  a  pre-established  rule  of 
construction,  and  it  has  met  with  decided  opposition  from 
courts  of  high  authority.  It  has  not  been  accepted  in  Eng- 
land as  supplying  a  satisfactory  rule  of  construction  appli- 
cable to  devises  of  real  estate.  The  rule  applicable  to  such 
devises  rests  upon  decisions  made  long  before,  as  also  upon 
decisions  made  subsequent  to  that  of  Cripps  v.  Wolcott, 

Mr.  Jarman,  a  text  writer  of  high  authority  both  here  and 
in  England,  in  his  Treatise  on  the  Construction  of  Devises, 
published  with  his  (the  third)  edition  of  Powell  on  Devises, 
after  reviewing  all  the  English  cases  upon  the  subject  down 
to  the  time  of  that  publication,  says  in  regard  to  the  case  of 
Cripps  v.  Wolcotty  on  pages  748  and  749:  "The  Vice  Chan- 
cellor's doctrine,  in  reference  to  cases  in  which  no  previous 


Digitized  by 


Google 


O'Brien  v,  Dougherty.  159 

interest  is  given,  is  unquestionably  correct.  It  not  only  rests 
on  the  authority  of  Lord  Cowper's  decision  in  Bindon  v. 
Suffolk^  recently  confirmed  by  Smith  v.  Holock,  but  neces- 
sarily results  (assuming  that  indefinite  survivorship  is  ex- 
cluded by  the  tenancy  in  conunon)  from  the  circumstance  of 
there  being  no  other  period  than  the  death  of  the  testator  to 
which  the  survivorship  can  be  referred.  His  honor's  position 
in  reference  to  cases  in  which  a  previous  interest  is  given,  is 
more  open  to  controversy.  It  involves  a  very  extensive  op- 
position to  authority,  proscribing  a  list  (inclusive  of  cases - 
relating  to  devises  of  real  estate,  which  appear  not  to  be 
distinguishable  in  principle)  of  no  less  than  nine  decisions^ 
viz.:  Stringer  v.  Phillips^  i  Eq.  Cas.  Abr.,  292,  decided  at 
the  Rolls  in  1730;  Rose  v.  Hill,  3  Burr.,  1881,  by  Lord 
Mansfield  in  the  Court  of  King's  Bench ;  Wilson  v.  Bayly, 
3  B.  P.  C,  Toml.  ed.,  195,  by  the  House  of  Lords  ;  Roebuck 
v.  Dean,  2  Ves.  Jr.,  265,  by  Lord  Rosslyn ;  Perry  v.  Woods, 
3  Ves.,  204,  and  Maberly  v.  Strode,  3  Ves.,  450,  by  Lord 
Alvanley ;  Brown  v.  Bigg,  7  Ves.,  '279,  by  Sir  W.  Grant ; 
Garland w.  Thomas,  i  Bos.  &  Pull.,  new  rep.,  82 ;  and  Edwards 
V.  Symons,  6  Taunt,  21 3,  by  the  Court  of  Common  Pleas  :  in 
all  which,  notwithstanding  that  a  previous  interest  was  given, 
survivorship  was  referred  to  the  death  of  the  testator^ 
The  author  then  examines  some  of  the  cases  referred  to  by 
the  Vice-Chancellor  in  support  of  his  decision,  and  shows 
that  they  do  not  maintain  the  principle  for  which  they  were 
cited.  And  he  then  adds:  "Such,  then,  is  the  state  of  the 
authorities  for  and  against  the  rule  laid  down  by  the  court  in 
Cripps  V.  Wolcott.  Had  the  Vice-Chancellor  been  aware  of 
the  actual  state  of  the  decisions  upon  the  subject,  he  would 
hardly  have  unhesitatingly  propounded  the  doctrine  which  is 
here  ascribed  to  him.  He  would  probably  have  felt  the 
difficulty,  if  not  the  impossibility,  of  encountering  such  a 
mass  of  authority  as  had  established  the  death  of  the  testator 
to  be  the  period  to  which  words  of  survivorship  related, 
however  his  own  judgment  might  have  disapproved  of  the 
reasoning  on  which  it  was  founded,  and  even  admitting  that 


Digitized  by 


Google 


i6o  I  Court  of  Appeals  Dist.  of  Col. 

his  conclusion  from  the  whole  range  of  the  cases  would  have 
been  the  same,  yet  more  confidence  would  have  been  felt  in 
that  conclusion  if  all  the  adjudications  had  been  examined." 
And  in  the  larger  and  more  comprehensive  work  of  Mr. 
Jarman,  that  on  Wills,  he  reviews  the  decisions  both  prior 
and  subsequent  to  that  of  Cripps  v.  Wolcott^  and  after  show- 
ing what  the  former  rule  was,  he  shows  the  present  state  of 
the  English  law  to  be,  that  where  there  is  a  gift  of  personal 
estate,  to  a  person  for  life  or  any  other  limited  interest,  and 
after  the  determination  of  such  interest  to  certain  persons 
nominatifn,  or  to  a  class  of  persons  as  tenants  in  common, 
and  the  survivors  of  tkem,  these  words  are  construed  as  in- 
tended to  carry  the  subject  of  gift  to  the  objects  who  are  Irv- 
ing at  the  period  of  distribution.  But  as  to  real  estate, 
there  is  no  such  settled  rule  of  construction,  though  there  are 
cases  in  which  judges  have  said  there  should  be  no  distinc- 
tion in  the  application  of  the  rule.  3  Jarm.  on  Wills,  573  to 
580.  And  so  Hawkins,  in  his  work  on  Wills,  261,  says,  that 
it  is  not  yet  settled  whether  the  rule  in  Cripps  v.  Wolcott 
applies  to  real  estate,  and  that  the  older  authorities  are 
strongly  in  favor  of  referring  survivorship  to  the  testator's 
death,  and  he  refers  to  the  important  case  of  Doe  v.  Prigg, 
8  B.  and  Cr.,  231. 

In  this  last  case,  decided  by  the  Court  of  King's  Bench  in 
1828,  the  question  arose  as  to  the  application  of  the  rule  to 
a  devise  of  real  estate  to  a  clasSy  as  in  the  present  instance. 
The  estate  was  devised  to  the  mother  of  the  testator  for  life, 
and  after  her  death  to  his  wife  for  life,  and  from  and  after 
the  decease  of  his  mother  and  wife,  he  gave  and  bequeathed 
the  property  to  the  surviving  children  of  J.  and  W.,  and  to 
their  heirs  forever,  the  rents  and  profits  to  be  divided  between 
them  equally.  And  the  question  was,  to  what  period  did 
the  words  "surviving  children"  refer.  The  case  was  fully 
argued,  and  the  case  of  Cripps  v.  Wolcott  was  urged  upon 
the  court.  But  after  time  taken  to  consider,  the  unanimous 
judgment  of  that  very  learned  and  able  court  was  delivered 
by  Mr.  Justice  Bayley,  who  reviewed  the  authorities,  and,  in 
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the  course  of  the  opinion,  said:  "The  testator's  death  is  in 
this  case  so  much  the  more  rational  period,  so  much  the 
more  likely  to  have  been  intended,  and  falling  in,  as  it  does, 
with  the  rule  of  law  for  vesting  estates  as  soon  as  they  may, 
instead  of  leaving  them  contingent,  that  we  are  of  opinion 
that  the  estate  here  vested  in  remainder  immediately  upon 
the  testator's  death,  in  the  then  children  of  J.  and  W.**  And 
that  the  rule  as  laid  down  by  Sir  John  Leach  is  not  an  es- 
tablished one,  as  applied  to  devises  of  real  estate,  is  fully 
shown  by  Lord  Chancellor  Westbury,  in  his  opinion  in  the 
House  of  Lords,  in  the  case  of  Taaffe  v.  Conmee,  lo  Ho. 
Lords  Cas.,  64,  delivered  in  1862. 

In  this  country,  words  of  survivorship  appear  to  have  been 
a  source  of  perplexity  to  the  courts,  and  to  have  given  rise 
to  a  contrariety  of  decisions.  In  New  York,  in  the  case  of 
Moore  v.  Lyons^  25  Wend.,  118,  a  case  involving  a  devise 
of  real  estate,  the  question  was  elaborately  discussed,  in  the 
Court  of  Errors,  and  the  authority  of  Cripps  v.  Wolcott  was 
entirely  rejected,  and  it  was  held  that  the  words  of  survivor- 
ship should  be  construed  to  refer  to  the  death  of  the  testator. 
So,  in  Pennsylvania,  in  the  cases  of  Johnson  v.  Morton^  10 
Penn.  St,  245,  and  Ross  v.  Drake^  37  Penn.  St,  373,  the 
Supreme  Court  rejected  the  authority  of  Cripps  v.  Wolcott 
with  emphasis,  and  followed  the  English  rule  existing  prior 
to  that  case,  as  being  best  calculated  to  subserve  the  ends  of 
justice.  The  same  conclusion  has  been  reached  and  main- 
tained, upon  full  examination  of  the  cases,  by  the  courts  of 
Virginia,  Georgia,  and  South  Carolina.  Hansford  v.  Elliott y 
9  Leigh,  79 ;  Martin  v.  Kirby,  1 1  Grat.,  67  ;  Vickers  v.  Stone, 
4  Ga.,  461 ;  Drayton  v.  Drayton^  i  Dess.,  324.  It  is  true  that 
the  Supreme  Courts  of  several  of  the  States,  whose  opinions 
are  entitled  to  great  respect,  after  some  fluctuation  in  their 
conclusions,  hold  the  contrary  doctrine,  and  maintain  the 
principle  of  Cripps  v.  Wolcott^  as  applicable  to  both  real  and 
personal  estates;  and  these  case  have  been  cited  and  relied  on 
by  the  cotmsel  for  the  defendants  in  this  case.  But  not  being 
able  to  adopt  and  follow  the  authority  of  Cripps  v.  Wolcott, 
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as  applicable  to  the  devise  of  real  estate,  we  cannot  follow  the 
decisions  based  upon  that  case. 

It  is  certainly  clear,  from  what  we  have  said,  and  the  au- 
thorities that  we  have  cited,  that  the  established  and  prevail- 
ing English  rule  of  construction,  at  the  time  of  our  separa- 
tion from  England,  and  for  a  long  time  after,  was  that  words 
of  survivorship  in  a  devise  after  a  particular  estate,  in  the 
absence  of  a  clear  intention  to  the  contrary,  referred  to  the 
death  of  the  testator,  and  not  to  the  termination  of  the  par- 
ticular estate.  That  rule,  as  to  devises  of  real  estate,  has  not 
been  supplanted  in  England  by  any  definite  and  conclusive 
announcement  of  the  highest  court  of  the  Kingdom ;  and  we 
see  no  good  or  sufficient  reason  for  departing  from  it  To 
do  so  might  be  the  means  of  disturbing  titles  otherwise  good, 
and  it  is  rniiversally  conceded  that  In  no'  "BrancK  of  the  law  is 
it  mpre  important  for  the  courts  to  adhere,  t^L-fixed-and-set- 
tled  rules  than  in  that  relating  to  real  property.  If^  changes 
in  established  rules  be  desiral)le,  let  them  be  made  by  the 
legislature,  aridThenno^ahtecedent  rights  ^wdll  be  disturbed. 

It  follows,' ffiatif  lliiy  wi^l'e'a^evTse  to  tlie  surviving  chil- 
dren as  tenants  in  common^  the  complainant  would  be  en- 
titled as  heir  of  her  mother,  as  decreed  by  the  court  below, 
the  mother  being  one  of  the  surviving  children.  And  she 
would  be  entitled  to  one-fourth  of  the  estate;  for  as  one  of  the. 
five  surviving  children  was  an  attesting  witness  to  the  will 
of  the  father,  the  devise,  so  far  as  he,  the  witness,  was  con- 
cerned, was  rendered  utterly  null  and  void,  by  Section  i  of 
St.  25  Geo.  2,  Ch.  6,  as  to  the  real  estate,  that  statute  being 
in  force  in  this  District.  That  being  the  case,  and  the  de- 
vise being  to  a  class,  and  the  will  not  apportioning  the  estate 
to  the  individual  members  of  that  class,  the  estate  vested  as 
an  entirety  in  the  members  of  the  class  capable  of  taking  it, 
as  if  the  disqualified  members  did  not  exist;  and  that,  too, 
whether  the  devise  be  to  the  class  as  joint  tenants  or  tenants 
in  common.  This  would  appear  to  be  well  settled,  as  in  the 
case  of  Fell  v.  Biddolph,  L.  R.,  10  C.  P.  701,  where  there  was 
a  devise  to  **  children,"  as  a  class,  as  tenants  in  common,  and 
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^c  attesting  witness  to  the  will,  one  of  the  children,  was,  by 
reason  of  the  Statute  of  Wills,  incapable  of  taking  at  the 
death  of  the  testator,  and  it  was  held,  on  full  review  of  the 
iuithorities,  that  he  could  not  be  reckoned  as  a  member  of 
diat  class,  and  his  share,  therefore,  went  to  the  rest  of  the 
class,  the  other  children,  and  not  to  the  heir-at-law.  The 
prindple  of  that  case  is  supported  by  many  authorities. 
Shaw  V.  McMahon,  4  Dr.  &  W.,  431  ;  Doe  v.  Sheffield^  13 
East,  526 ;  Young  v.  Davies,  2  Dr.  &  Sm.,  167-172  ;  Dimand 
Y.  Bostocky  L.  R.  ID  Ch.,  358 ;  In  re  Coleman  and  Jarrom^  4 
Oi.  Div.,  165,  171,  172,  173;  3  Jarm.  on  Wills,  17.  See 
also  Young  v.  Robinson,  1 1  G.  &  J.,  328. 

But  this  devise  is  to  the  surviving  children  of  the  testator, 
without  declaring  that  they  should  take  as  tenants  in  com- 
mon, or  that  they  should  take  the  estate  to  be  divided,  share 
and  share  alike,  or  in  any  other  manner.  They  took  the 
estate,  therefore,  as  joint  tenants,  with  the  right  of  survivor- 
ship among  them;  and  that  being  so,  the  complainant  can 
take  nothing;  for,  both  upon  the  death  of  her  mother  and  the 
death  of  her  atmt,  Mrs.  Mulloy,  their  shares  or  interests  in 
the  estate  accrued  to  the  remaining  surviving  children,  mem- 
bers of  the  class  capable  of  taking.  This  is  simply  the  con- 
sequence of  the  right  of  survivorship  incident  to  a  joint 
tenancy.  Young  v.  Davies,  2  Dr.  and  Sm.,  167;  In  re 
Coleman  and  Jatrom^  supra  \  Morgan  v.  Britten,  L.  R. 
13  Eq.  Cas.,  28 ;  Newill  v.  Neivill  L.  R.  7  Ch.  Appl.. 
253;  3  Jarm.  on  Wills,  17.  There  is  nothing  in  the  case  to 
sever  the  joint  tenancy,  and  there  is  no  statute  in  force  in 
this  District,  such  as  that  of  Maryland  of  1822,  Ch.  162,  and 
of  otfier  States,  whereby  it  is  provided  that  no  deed  or  devise 
shall  be  construed  to  create  an  estate  in  joint  tenancy,  unless 
it  be  expressly  declared  that  the  property  shall  be  held  in 
joint  tenancy.  The  common  law  principle  upon  the  subject 
prevails  here. 

The  remaining  question  is,  whether  the  legacy  of  $250, 
given  to  the  complainant  by  her  grandfather's  will,  was  made 
a  charge  upon  the  real  estate  devised.    And  in  regard  to 


Digitized  by 


Google 


164  I  Court  of  Appeals  Dist.  of  Col. 

this  question,  we  think  the  court  below  was  entirely  right  in 
holding  the  legacy  to  be  a  charge  upon  the  real  estate.  As 
has  been  observed,  the  legacy  was  made  payable  out  of  the 
estate  of  the  testator  after  the  death  of  his  wife,  who  was 
sole  executrix  and  legatee  and  devisee  of  all  the  property, 
both  real  and  personal,  of  the  testator  for  her  life.  It  is 
true,  as  a  general  rule,  the  personal  estate  of  the  deceased  is 
the  primary  fund  for  the  payment  of  pecimiary  legacies. 
Here,  however,  the  personal  estate  was  all  given  to  the  wife 
for  life,  and  was  of  small  amount,  and  of  a  character  likely 
to  be  rendered  valueless  by  the  life-long  use  by  the  widow. 
The  legacy  was  not  due  imtil  after  the  death  of  the  widow, 
and  we  must  suppose  that  the  testator  understood  that  the 
personal  effects  might  be  exhausted  or  rendered  valueless 
before  the  legacy  became  due.  He  certainly  intended  the 
legacy  to  be  paid;  and  as  it  was  not  to  be  paid  until  after  the 
death  of  the  executrix  and  legatee  for  life,  the  fair  and  just 
inference  is,  that  he  intended  it  to  be  paid  out  of  his  estate 
remaining  after  the  death  of  the  life-tenant — ^whether  the 
estate  remaining  was  real  and  personal,  or  real  only.  This  is 
the  fair  construction,  and  is  within  the  principle  of  the  au- 
thorities. Harris  v.  Fly,  7  Paige,  421;  2  Perry  on  Trusts, 
Sec.  470.  If,  therefore,  the  legacy  be  not  paid  by  the  de- 
visees in  remainder,  the  complainant  will  be  entitled  to  a  de- 
cree for  the  sale  of  the  real  estate,  to  raise  a  fund  for  the 
payment  of  the  legacy. 

The  decree  below  will  be  reversed,  and  the  cause  re- 
manded, that  a  decree  may  be  passed  in  accordance  with  this 
opinion.  The  cost  of  the  appeal,  the  one-half  thereof  to  be 
paid  by  the  complainant,  the  present  appellee,  and  the  other 
half,  together  with  the  costs  in  the  court  below,  to  be  paid  by 
the  defendant,  or  out  of  the  proceeds  of  sale,  if  the  property 
shall  be  sold  under  a  decree  of  the  court 

Decree  reversed  and  cause  remanded. 
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WOODS 

z/. 

THE  RICHMOND  AND  DANVILLE  RAILROAD 

COMPANY. 


New  Trial;  Verdici',  Remiititur  of. 

1.  It  is  within  the  sound  discretion  of  a  trial  judge  to  set  aside  the 

Terdict  of  a  jury  and  grant  a  new  trial,  and  an  appellate  court  will 
not  disturb  his  action  unless  it  clearly  appears  that  he.ezceeded 
the  bounds  of  that  discretion. 

2.  It  is  only  in  those  cases  where  the  findings  of  a  jury  may  be  separated 

into  distinct  parts,  or  where  errors  readily  discernible  and  sep- 
arable may  have  increased  a  finding,  that  the  court  will  direct  or 
permit  a  remttHtttr  of  a  part  of  the  verdict. 

No.  27.     Submitted  June  8,  1893. — Decided  September  21,  1893. 

Hearing  on  an  appeal  by  the  plaintiff  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  holding  a  law 
term,  setting  aside  a  verdict  against  the  defendant  and 
ordering  a  new  trial.     Appeal  dismissed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

This  case  comes  before  this  court  by  transfer  from  the 
Supreme  Court  of  the  District,  in  General  Term,  on  an 
appeal  taken  by  the  plaintiff,  Thomas  Woods,  from  an  order 
of  that  court,  in  special  term,  setting  aside  a  verdict  for  plain- 
tiff and  granting  a  new  trial. 

Plaintiff's  suit  is  for  danages  for  an  injury  received  by  him, 
resulting  in  the  loss  of  a  foot,  at  the  defendant's  station  in 
Alexandria,  Va. 

The  evidence  on  behalf  of  the  plaintiff  tends  to  show  that 
he  came  to  the  station  just  before  the  arrival  of  the  eight 
o'clock  train,  intending  to  take  passage  thereon  for  Washing- 
ton, and  stood  upon  the  platform,  under  the  shed,  which  runs 
alongside  the  main  track  and  is  the  proper  place  provided 
for  entry  to  the  cars;  that  when  the  train  stopped,  he  stepped 
upon  the  nearest  coach  platform  and  was  in  the  act  of  open- 
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ing  the  door  to  enter  when  a  great  and  sudden  "  jar "  was 
given  to  the  car,  which  threw  him  to  the  ground,  upon  the 
other  side,  in  an  unconscious  condition,  upon  recovery  from 
which  he  discovered  that  his  foot  had  been  badly  crashed  by 
the  wheels  of  the  car.  He  was  taken  to  an  hospital,  where, 
on  the  next  morning,  his  foot  was  removed  by  a  surgeon  in 
the  employ  of  defendant 

There  was  no  direct  evidence  of  the  cause  of  the  alleged 
^*  jar/'  and  to  account  for  it  plaintiff  offered  evidence  tending 
to  show  a  custom  of  defendant  to  change  the  engine  of  this 
train — called  No.  51 — ^at  Alexandria.  It  was  also  shown 
that  there  was  a  sharp  curve  in  the  track  just  outside  the  shed 
at  the  end  towards  Washington,  and  when  the  train  was  a 
long  one  the  engine  had  to  stop  at  a  point  thereon  which 
made  it  very  difficult  to  couple  the  substituted  engine  to  the 
next  car,  with  the  "  Janney  Coupler,"  then  in  use  by  defend- 
ant; so  difficult  in  fact  that  the  train  had  sometimes  to  be 
pushed  back  beyond  the  sharp  turn  of  the  curve  before  the 
coupling  could  be  made  at  all. 

The  defendant  offered  the  testimony  of  several  witnesses 
tending  to  show  that  the  train  was  an  ordinary  one  of  five 
cars;  that  it  came  in  slowly,  stopped  the  usual  length  of 
time,  and  left  without  changing  its  engine;  that  there  was  no 
"jar,''  and  nothing  to  produce  one;  that  just  before  the 
train  stopped  some  one  on  the  other  side  was  heard  to  groan, 
as  if  hurt;  and  that  immediately  after  it  stopped  plaintiff  was 
found  lying  between  the  main  and  side  tracks  some  ten  or 
twelve  feet  to  the  rear  of  the  end  of  the  last  car,  from  which 
place  he  was  carried  to  the  platform. 

The  jury  found  for  the  plaintiff,  assessing  his  damages  at 
thirteen  thousand  dollars. 

The  defendant  moved  for  a  new  trial  upon  the  grounds 
that  the  verdict  was  against  the  evidence  and  excessive.  The 
motion  was  sustained,  but  whether  upon  either,  or  both,  of 
these  grounds,  there  is  nothing  in  the  record  to  show. 

No  offer  was  made  at  that  time  by  the  plaintiff  to  remit 
atiy  portion  of  the  damages  found;  but  upon  the  hearing  in 


Digitized  by 


Google 


Woods  v.  Richmond  &  Danville  R.  R.  Co.       167 

AiS  court,  it  was  suggested  on  his  behalf,  that  if  the  court 
shotlld  be  satisfied  the  verdict  is  in  accordance  with  the  evi- 
dence, in  so  far  as  the  right  of  the  plaintiff  to  recover  at  all 
is  concerned,  but  excessive  in  amount,  he  may  enter  a  remitti- 
tur of  such  amount  as  may  be  indicated  as  reasonable,  if,  in 
that  event,  he  may  have  judgment  entered  for  the  remainder. 

Mr.  Edmund  Burke  and  Mr.  R.  Ross  Perry  for  the 
appellants. 

The  only  object  of  a  motion  for  a  new  trial  t:q>on  a  case 
which  embodies  all  the  evidence  taken  at  the  trial  is  to 
raise  (i)  the  question  of  the  insufficiency  of  the  evidence  to 
maintain  the  case,  or  (2)  the  question  of  excess  of  damages 
awarded  by  the  jury.     In  re  Will  of  Homier,  18  D.  C,  544. 

1.  In  the  case  at  bar,  the  evidence  as  disclosed  by  the 
record  was  abundantiy  sufficient  to  sustain  the  verdict  of  the 
jury. 

2.  The  verdict  of  the  jury,  awarding  $13,000  damages,  was 
not  excessive.  If  it  were,  however,  tiie  court  below  should 
have  required  the  plaintiff  to  have  entered  a  remittitur  for 
the  excess,  and  this  court,  if  of  that  opinion,  under  its  appel- 
late jurisdiction  over  special  term  judgments,  could  make  the 
same  requirement  and  put  the  plaintiff  on  terms  to  enter  the 
remittitur  or  suffer  the  consequences  of  an  affirmance.  The 
damages  awarded  are  reasonably  proportionate  to  the  injury, 
pain,  suffering  and  deformity  of  the  plaintiff  and  his  perma- 
nent inability  to  earn  a  livelihood, 

Mr,  Hugh  L.  Bond  and  Mr.  Edward  Duffy  for  the 
appellees: 

An  interesting  case  to  consider  with  reference  to  this 
appeal  is  that  of  In  re  Will  of  Hoover,  twice  reported;  the 
first  time  the  case  came  up  it  was  an  appeal  from  an  order 
granting  a  new  trial;  the  second  time  it  was  from  an  order 
refusing  a  new  trial,  and  in  both  instances  the  General  Term 
refused  to  disturb  the  order,  for  the  same  reason.  The  court 
says  that  ^  every  intendment  must  be  in  favor  of  the  action 
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of  the  trial  justice,  and  we  must  be  satisfied  upon  tlie  evidence 
as  disclosed  to  us  that  there  is  error  in  his  action  before  we 
can  undertake  to  reverse  it/'  "  It  is  true  that  the  jurors  are 
the  judges  in  the  first  instance  of  the  credibility  of  the  wit- 
nesses, but  the  trial  justice  is  not  to  sit  simply  as  a  moderator 
and  exercise  no  judgment  of  his  own."  7  Mackey,  541,  549; 
8  Mackey,  495,  503.  The  Supreme  Court  of  the  United 
States  has  decided  that  sections  804  and  805  of  the  Rev. 
Stat.  D.  C,  under  which  this  appeal  is  taken,  are  to  be  con- 
strued according  to  the  New  York  law.  R.  R.  v.  Momr, 
121  U.  S.,  558.  The  courts  of  New  York  hold  substantially 
the  doctrine  decided  in  this  District  "  It  is  at  all  times  a 
grave  question  for  an  appellate  court  to  reverse  on  the  ground 
of  error  an  order  made  by  the  trial  judge,  setting  aside  the 
verdict  as  against  the  weight  of  evidence,"  say  the  New  York 
courts.  Bannon  v.  McGrane,  45  Superior  Court  Rep. 
(N.Y.),  517- 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

We  have  given  the  testimony  in  this  case  careful  examina- 
tion and  consideration,  in  the  light  of  the  able  and  earnest 
arguments  of  the  counsel  for  the  plaintiff;  but  in  view  of  the 
concliision  which  we  have  reached  we  think  it  unnecessary  to 
review  it  or  to  express  an  opinion  with  respect  to  its  relative 
weight.  There  is  great  conflict  in  the  evidence,  and  it  is 
enough  for  the  pur|>oses  of  another  trial,  to  say,  that  there 
seems  to  be  testimony  enough  on  behalf  of  each  party,  if 
believed  by  the  jury,  and  approved  by  the  court,  who  has 
equal  opportunity  with  the  jury  to  see  and  hear  the  witnesses 
and  observe  their  manner  and  bearing  while  on  the  stand,  to 
sustain  a  judgment  for  either. 

It  is  true,  as  argued,  that  the  jury,  in  the  consideration  of 
their  verdict,  are  the  exclusive  judges  of  the  credibility  of 
the  witnesses  and  of  the  weight  they  will  give  to  their  evi- 
dence; but  this  verdict  is  not  to  be  carried  into  judgment 
save  upon  its  approval  by  the  court. 
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The  verdict  is  entitled  to  the  highest  consideration,  and 
approval  of  it  is  not  to  be  withheld  upon  slight  or  trivial 
grounds.  It  should  not  be  set  aside  merely  because  the  trial 
judge  may  have  some  doubt  or  misgiving  as  to  its  verity  or 
justice;  but  it  is  equally  his  duty  to  do  so  when  in  his  sound 
judgment  justice  will  be  subserved  by  ordering  another 
trial. 

In  a  case  like  this  it  is  difficult  for  an  appellate  court  to 
come  to  a  satisfactory  conclusion  concerning  the  credence 
anjd  weight  to  be  given  to  the  respective  witnesses.  In  the 
absence  of  impeaching  testimony,  they  appear  alike  generally 
upon  the  record;  their  words,  as  reported,  alone  are  before 
us. 

The  judge  before  whom  the  case  is  tried  in  the  first  in- 
stance, has  the  same  opportunity  as  the  jury  to  form  an 
opinion  with  respect  to  the  weight  to  be  given  to  each  witness  ; 
and  one  of  the  highest  and  most  important  functions  of  his 
office  is  the  power  to  set  aside  a  verdict  whenever,  in  the 
exercise  of  a  sound  discretion,  he  considers  that  the  jury, 
from  any  cause  whatever,  has  returned  an  improper  or  un- 
just verdict 

One  of  his  highest  duties  is  the  impartial  and  fearless 
exercise  of  this  power,  and  his  action  ought  not  to  be  dis- 
turbed, by  an  appellate  court,  save  upon  conclusive  reasons. 

From  the  record  before  us,  we  could  not  justify  ourselves 
in  sa)dng  that  the  court  below  exceeded  the  bounds  of  its 
conceded  discretion  in  setting  aside  this  verdict  and  awarding 
a  new  trial. 

While  it  is  probable,  the  motion  may  have  been  sustained 
upon  the  ground  only,  that  in  the  opinion  of  the  court,  the 
verdict  was  excessive  in  amount;  still  there  is  nothing  in  the 
record  which  would  authorize  us  to  indicate  any  amount  of 
probable  excess,  upon  the  entry  of  a  remittiUir  of  which  the 
judgment  might  be  here  rendered  for  the  remainder.  To  do 
so  in  this  case  would  be  to  usurp  the  functions  of  the  jury. 
It  is  only  in  those  cases  where  the  findings  of  the  jury  may 
be  separated  into  distinct  parts,  or  where  errors  readily  dis- 
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cemible  and  separable  may  have  increased  a  finding,  that  we 
would  feel  ourselves  clearly  justified  in  directing  or  permit- 
ting a  remittitur  of  a  part. 

If  a  verdict  in  tort  be  excessive,  that  fact  alone  would  be 
persuasive  evidence  that  the  jury  had  not  given  to  the  whole 
case  that  calm,  dispassionate  consideration  without  which  a 
verdict  would  ordinarily  be  a  travesty  of  justice. 

If  a  jury,  through  the  influence  of  passion  or  prejudice, 
should  find  a  verdict  for  excessive  damages,  how  could  the 
cQurt  satisfy  itself  that  the  same  emotions  did  not  dominate 
their  minds  in  the  consideration  of  conflicting  evidence  upon 
the  question  of  negligence,  which  is  the  paramount  issue  of 
the  case? 

It  follows  from  what  has  been  said  that  the  appeal  should 
be  dismissed,  with  costs  to  the  appellee,  and  the  cause  re- 
manded to  the  court  below,  to  be  proceeded  with  in  accord- 
ance with  the  practice  in  such  cases. 

Appeal  dismissid. 
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instructions  to  jurv  ;  partnership  ;  joint  and  ssveral 

Contracts  ;  Joinder  op  Parties  in  one  Action  ; 

Usury;  Promissory  Notes,  Protest  op. 

1 .  Wh^t^  a  trial  court  in  its  charge  presents  the  case  fully  and  fairly  to 

the  jury,  nothing  being  said  tending  to  mislead  them,  either  as  to 
the  law  or  the  facts,  the  refusal  to  grant  certain  instructions,  which 
Were  correct  in  themselves,  is  not  ground  for  reversal. 

2.  The  liability  of  partners  on  partnership  contracts,  except  where  it  is 

of  a  special  nature,  is  joint  and  several,  and  an  assumpsit  Yi\it.x\. 
made  is  made  by  all  and  by  each. 

3.  If  two  persons  are  joined  as  defendants  in  an  action  upon  a  contract  • 

which  imports  an  obligation  or  promise  by  both,  but  the  proof 
shows  the  liability  of  one  only,  a  judgment  may,  under  Sec.  827, 
R.  S.  D.  C,  be  taken  against  the  one  shown  to  be  liable. 

4.  Usurious  interest  actually  paid  cannot  be  applied  to  the  discharge  of 

the  principal  debt;  a  suit  for  its  recovery,  brought  within  one 
year,  is  the  exclusive  remedy ;  constrtting  Sec.  716,  K.  S.  D.  C 

5.  In  non-trading  partnerships  the  partners  have,  prima  facie,  no  implied 

power  to  bind  each  other  by  commercial  paper  in  the  firm  name. 

6.  Such  power  in  an  individual  partner  can  only  arise  from  the  consent 

of  the  other  partners  or  from  necessity  or  usage,  the  burden  of 
proving  which  is  upon  the  holder  of  such  paper. 

7.  It  is  not  within  the  general  scope  of  the  authority  of  one  partner  to 

make  or  endorse  negotiable  paper  in  the  firm  name,  for  the  accom- 
teodation  of  third  parties,  and  the  holder  of  such  paper  with 
notice  of  the  nature  of  the  endorsement,  cannot  recover  against 
the  firm  unless  he  can  show  the  assent  or  ratification  of  the  other 
partners. 

8.  Where  such  an  endorsement  is  apparently  made  in  the  regular  course 

of  business,  but  the  proof  shows  that  the  partner  making  the 
(endorsement  acted  fraudulently  or  in  excess  of  his  authority,  the 
burden  of  proof  is  on  the  holder  of  the  paper  to  show  that  he 
acted  bona  fide  in  taking  the  paper,  and  took  it  without  notice, 
before  maturity  and  in  the  regular  course  of  business. 

9.  Unless  the  holder  of  such  paper  shows  that  he  is  a  bona  fide  holder 

for  value,  without  notice,  a  waiver  in  the  firm  name  of  notice  of 
demand  and  non-payment,  by  the  partner  making  the  endorsement, 
Would  not  bind  his  co-partner. 

10.  Official  protest  of  a  promissory  note  is  not  necessary  in  this  District 

to  hold  endorsers.  The  power  given  notaries  public  by  Sees.  985 
and  988,  R.  S.  D.  C,  to  demand  payment  of  notes  and  to  protest 
for  non-payment,  is  not  exclusive  of  pre-existing  methods  of 
demand  and  notice. 

Nt).  63.     Submitted  June  15,  1893. — Decided  September  21,  1893. 

Hearing  on  a  motion  by  the  defendants  for  a  new  trial 
on  a  bill  of  exceptions  in  an  action  upon  three  promissory- 
notes.    Judgment  reversed. 


Digitized  by 


Google 


172  I  Court  of  Appeals  Dist.  of  Col. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

The  declaration  in  this  case  contains  counts  upon  three 
several  promissory  notes,  made  by  Green,  payable  to  Presbrey 
&  Green,  partners,  and  by  Green  indorsed  in  the  name  of  the 
partnership  of  Presbrey  &  Green,  and  delivered  to  Brand, 
who  indorsed  the  same  to  the  plaintiff.  The  notes  sued  on 
are  renewals  of  former  notes,  and  have  indorsed  thereon  by 
Green,  in  the  name  of  Presbrey  &  Green,  waiver  of  notice  of 
])rotest  and  demand.  The  declaration  also  contains  the  com- 
mon money  counts  in  assumpsit. 

The  first  of  these  notes,  dated  31st  of  January,  1888,  is  for 
$275;  the  second,  dated  Feb.  14,  1888,  is  for  $225;  and  the 
third,  dated  Sept.  28,  1888,  is  for  $500;  and  all  the  notes  were 
at  thirty  days,  and  payable  at  the  National  Metropolitan  Bank. 
The  first  two  notes  were  made  and  indorsed  by  Green  for  the 
accommodation  of  Brand,  and  the  third  note,  that  for  $500, 
was  made  and  endorsed  for  the  exclusive  individual  use  of 
Green,  the  partnership  of  Presbrey  &  Green  deriving  no  bene- 
fit whatever  from  the  money  obtained  on  either  of  the  notes. 

Brand  was  sued  with  Presbrey  &  Green,  as  indorser,  but 
made  no  defense,  and  judgment  was  entered  against  him  by 
default.  Presbrey  &  Green,  or  rather  Presbrey,  as  the  rep- 
resentative of  the  firm,  made  defense,  and  pleaded  not  in- 
debted as  alleged,  and,  by  several  special  pleas,  alleged  that 
the  notes  were  wrongfully  and  without  authority  indorsed  by 
Green,  in  the  name  of  Presbrey  &  Green;  that  Presbrey  had 
no  knowledge  thereof,  and  the  partnership  derived  no  benefit 
therefrom;  that  the  indorsements  made  upon  the  notes  by 
Green  were  in  fraud  of  the  partnership  and  therefore  not 
binding  thereon;  and  that  the  plaintiff  had  full  knowledge  of 
the  fraud  and  want  of  authority  at  the  time  of  taking  said 
notes.  It  is  also  alleged  that  the  plaintiff  exacted  and  re- 
ceived when  he  originally  bought,  and  upon  each  subsequent 
renewal  of  said  notes,  exorbitantly  high  rates  of  usury. 
Issues  were  joined  and  the  case  was  tried,  resulting  in  a  ver- 
dict for  the  plaintiff  for  the  full  amount  of  all  the  notes. 
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The  testimony  given  at  the  trial  showed  clearly  that  the 
two  smaller  notes  were  made  and  indorsed  by  Green  for  the 
accommodation  of  Brand,  and  that  the  one  for  $500  was  for 
the  individual  use  and  benefit  of  Green,  and  that  the  partner- 
ship of  Presbrey  &  Green  had,  as  matter  of  fact,  no  partici- 
pation in  the  transactions  whatever.  No  evidence  of  notice 
of  demand  and  non-payment  was  given,  but  the  plaintiff  relied 
solely  upon  the  waiver  of  such  notice,  indorsed  on  the  notes. 
On  the  question  whether  the  plaintiff  had  knowledge  of  the 
want  of  partnership  authority  in  Green  to  indorse  the  notes, 
the  testimony  is  somewhat  conflicting.  But  the  plaintiff  in  his 
testimony  admits  that  he  had  never  made  inquiry  as  to  the 
firm  of  Presbrey  &  Green,  and  did  not  know  them;  but  *'  that 
when  Brand  sold  him  the  paper,  he,  Brand,  told  him  of  the 
character  of  the  business  of  die  firm."  It  appears  from  the 
evidence  that  Presbrey  &  Green  were  partners  in  business  as 
attorneys  and  claim  agents,  and  that  they  had  advertised 
themselves  as  attorneys  and  claim  agents  and  also  as  real 
estate  and  loan  brokers. 

At  the  close  of  the  evidence,  there  were  offered  to  the 
court  on  the  part  of  the  defendants  a  series  of  propositions  to 
be  given  as  instructions  to  the  jury;  but  the  court  refused 
them  all,  and  instead  thereof  charged  the  jury  at  large,  both 
upon  the  law  and  the  evidence.  It  was  to  the  refusal  to 
grant  the  prayers  offered,  and  to  certain  parts  of  the  charge 
as  given,  that  the  defendants  excepted;  and  it  is  in  respect  to 
those  rulings  that  errors  are  assigned  on  this  appeal. 

Messrs,  Shellabarger  &  Wilson,  Mr.  H.  H,  Wells  &  Mr. 
A,  A.  Hoehlingjr.,  for  the  appellants  : 

I.  The  contract  sued  on  was  the  joint  alleged  indorsement 
of  a  copartnership,  Presbrey  &  Green;  yet  the  court  below 
instructed  the  jury  to  find  a  verdict  against  Green,  as  maker. 
The  declaration  being  only  against  the  firm  as  indorsers,  no 
recovery  could  be  had  for  an  individual  liability  of  a  member 
of  the  firm,  as  a  maker.  Barry  v.  Foyles,  i  Pet.,  317;  Howes 
v.  PaUerson  et  al.,  76  Ga.,  689. 
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2.  It  was  admitted  by  plaintiff,  and  proven  at  the  trial,  that 
usurious  interest  was  paid  and  received  by  him  on  each  of 
said  notes,  namely,  legal  interest,  and  five  per  cent,  a  month 
in  addition.  The  amount  of  usurious  interest  paid  should 
have  been  deducted  from  the  principal  sum.  R.  S.  D.  C, 
Sees.  715-716;  Starkweather  v.  Prince,  \  Mac.  A.,  144; 
Sullivan  v.  Snell,  i  Mac.  A..  585. 

3.  Under  the  undisputed  facts  of  this  case,  the  act  of  the 
defendant,  Green,  in  wrongfully  indorsing  the  firm  name  on 
said  paper,  cannot  bind  the  defendants,  Presbrey  &  Green, 
and  it  was  the  duty  of  the  court  below  to  so  instruct  the 
jury.  Bank  v.  Hume,  4  Mackey,  90 ;  Fis/ur  v.  Hume,  6 
Mackey,  9.  When  it  is  shown  that  the  firm  name  was  signed 
by  a  partner,  not  in  the  usual  course  of  business,  but  for  his 
private  benefit,  the  burden  of  proof  is  upon  the  holder  to 
show  that  he  acquired  the  paper  in  the  usual  course  of  busi- 
ness, for  value,  and  under  circumstances  not  affecting  him 
with  notice  of  fraud.  Bank  v.  Gilliland,  23  Wend.,  211  ; 
Bank  v.  Cameron,  7  Barb.,  143  ;  Motiroe  v.  Cooper,  5  Pick., 
412  ;  Hart  v.  Potter,  4  Duer,  458  ;  Hogg  v.  Skene,  34  L.  J. 
N.  S.  C.  P.,  153;  I  Dan.  Neg.  Inst.,  Sec.  659,  etc;  i  Mora- 
wetz  on  Corporations,  note  to  Sec.  423.  The  powers  of  a 
partner  do  not  extend  to  binding  his  firm  by  paper  given  or 
indorsed  for  the  accommodation  of  others.  Stall  v.  Bank, 
18  Wend.,  466;  Bloom  v.  Helm,  53  Miss.,  21  ;  Chenowith  v. 
Chamberlain,  6  B.  Mon.,  60 ;  Rollins  v.  Stevens,  31  Me.,  454  ; 
Heffron  v.  Hanaford,  40  Mich.,  305  ;  Sweetser  v.  French,  2 
Cush.,  309;    Vredenburg  v.  Logan,  28  La.  Ann.,  941. 

There  was  no  evidence  in  tfie  case  that  Green  was  in  the 
habit,  with  the  knowledge  or  consent  of  Presbrey,  of  making 
negotiable  paper  to  the  order  of  the  firm,  and  of  then  indors- 
ing it  in  the  firm  name,  and  putting  it  afloat;  nor  was  there 
any  evidence  tending  to  show  that  the  indorsing  of  said  paper 
was  an  act  fairly  within  the  scope  of  the  business  of  the  firm. 

Mr,  John  Critcher  for  the  appellee  : 

I.  The  plaintiff  has  the  right  to  sue  the  maker  and  indor- 
sers  together.    R.  S.  D.  C,  Section  827,  Burdette  v.  Bartlett, 
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95  U.  S^  639.  Rule  74  authorizes  the  plaintiff  to  take  judg- 
ment against  Brand  who  failed  to  appear,  and  then  to  proceed 
to  trial  against  the  other  defendants.  The  declaration  counts 
specially  upon  the  notes:  it  alleges  that  Green  made  and  the 
others  indorsed,  and  then  follows  the  money  counts.  Green 
did  make  the  notes  and  has  no  defense.  The  suit  is  not 
against  the  firm  only.  The  fact  that  Presbrey  &  Green  are 
described  in  the  title  of  the  suit  as  doing  business  under  the 
firm  name  of  Presbrey  &  Green  does  not  affect  the  question. 

2I  The  court  below  was  right  in  excluding  evidence  of 
usurious  payments  made  on  the  notes  in  suit,  before  the  in- 
stitution of  the  suit.  Such  interest,  although  actually  paid, 
could  not  be  set  off  against  the  principal  debt  Stephens  v. 
M.  Nca,  Bank,  11 1  U.  S.;  Walsh  v.  Mayer,  Id.;  Scott  v. 
Leary,  34  Md.,  395  ;  Bamett  v.  Bank,  98  U.  S.;  Stafford  v. 
IngersoU,  3  Hill,  38  ;   Carter  v.  Carusi,  1 1 2  U.  S. 

3.  If  a  partner,  exceeding  his  lawful  privileges,  issues 
paper  in  the  firm  name,  but  not  in  their  business,  the  partner- 
ship is  nevertheless  bound,  at  the  suit  of  a  bona  fide  holder. 
1st  Nat,  Bank  v.  Morgan,  73  JT.  Y.,  593 ;  Silvestor  v. 
Atkinson,  45  Miss.,  81  ;  Sedgewick  v.  Lewis,  70  Pa.  St.,  217  ; 
Irwin  V.  Williamson,  1 10  U.  S. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

There  is  no  question  of  the  right  or  power  of  the  court,  in 
the  exercise  of  its  discretion,  to  sum  up  the  facts  and  charge 
the  jury  thereon,  in  lieu  of  separate  propositions,  offered  by 
the  respective  parties  for  instruction,  and  thus  submit  the 
facts,  with  the  proper  inferences  of  law  deducible  therefrom, 
to  the  consideration  of  the  jury.  But,  in  pursuing  this 
course,  caution  must  be  observed  to  separate  the  law  frcMn  the 
facts,  so  that  the  jury  shall  be  left  entirely  free  to  determine 
upon  the  facts,  and  then  to  apply  the  law  as  expounded  by 
the  court  No  material  fact  should  be  assumed  by  the  court 
to  be  established,  if  there  be  any  real  dispute  in  regard  to  the 
proof  of  its  existence,  nor  should  any  material  fact  be 
omitted  in  the  summing  up  by  the  court,  as  such  omission  is 
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calculated  to  mislead  the  jury.  But  where,  upon  examina- 
tion of  the  entire  charge,  it  is  reasonably  clear  that  the  whole 
case  within  the  issues  made  by  the  pleadings  was  fairly  pre- 
sented to  the  jury,  without  anything  being  said  tending  to 
mislead  them,  either  as  to  the  law  or  the  facts,  the  Court  of 
Appeals  will  not  reverse  because  some  of  the  propositions 
offered  for  instruction  and  refused  were  correct  in  them- 
selves. Nor  will  the  court  be  critical  to  find  faults  in  the 
charge,  if  upon  the  whole  it  appears  to  be  substantially  cor- 
rect 

By  the  fifth  proposition  offered,  the  defendants  asked  the 
court  to  instruct  the  jury  that  partners  are  only  jointly  liable, 
and  that  if  it  was  found  that  the  indorsements  were  made  by 
the  partner  Green  without  authority,  as  explained  in  previous 
propositions,  there  could  be  no  recovery  against  the  firm,  nor 
against  either  of  the  partners.  The  court  was  clearly  right 
in  rejecting  this  proposition,  and  in  the  instructions  given  as 
to  the  liability  of  Green.  The  liability  of  partners  on  part- 
nership contracts,  except  it  be  of  a  special  nature,  is  several  as 
well  as  joint,  and  the  assumpsit  is  made  by  all,  and  by  each. 
Barry  v.  Foyles,  i  Pet,  311,  317.  But  this  case  is  clearly 
within  the  express  provision  of  Sec  827  of  Rev.  Stat  Dist 
Col.,  wherein  it  is  provided,  that  "  where  money  is  payable  by 
two  or  more  ^vsons  jointly  or  severally ^  as  by  joint  obligors, 
covenantors,  makers,  drawers,  or  indorsers,  one  action  may 
be  sustained,  and  judgment  recovered  against  all  or  any  of 
the  parties  by  whom  the  mofiey  is  payable,  at  the  option  of 
the  plaintiff."  In  thus  providing  for  the  case  of  money  pay- 
able by  two  or  more  persons  is  clearly  meant  where  there  is 
apparent  liability  of  two  or  more  persons,  according  to  the 
terms  or  import  of  the  contract  sued  on,  and  not  as  may  be 
shown  by  the  proof;  for  the  contract  may  import  an  obliga- 
tion or  promise  by  two  or  more  persons,  and  yet  the  proof 
show  the  money  to  be  payable  by  and  recoverable  of  one  of 
the  parties  only.  Bibb  v.  Allen,  149  U.  S.,  481,  502,  503, 
504.  Therefore,  if  the  defense  made  had  been  sustained  as 
to  Presbrey,  judgment  could  have  been  recovered  against 


Digitized  by 


Google 


Presbrey  v.  Thomas.  177 

Green  as  indorser,  or,  upon  the  common  money  counts,  as 
maker.  2  Wheat,  385;  3  Gill  &  John.,  369,  374;  and  he  was 
in  no  position  to  resist  such  recovery.  The  judgment  against 
him  would  in  no  manner  bind  or  affect  his  co-partner. 

The  defendants,  by  their  sixth  proposition,  prayed  the 
court  to  instruct  the  jury  that  if  it  was  found  that  the  original 
transaction  was  tainted  with  usury,  and  that  at  each  renewal 
thereafter  usurious  interest  was  paid,  then  all  the  payments  of 
usurious  interest  should  be  deducted  from  the  principal  sum, 
and  the  verdict  be  for  the  balance  only.  The  court,  in  re- 
jecting this  proposition,  and  in  instructing  that  there  could  be 
no  deduction  from  the  principal  sum  of  any  usurious  interest 
paid,  was  clearly  right  Section  715  of  Rev.  Stat  Dist  Col., 
as  construed  by  the  Supreme  Court  of  the  United  States,  only 
forfeits  the  interest  in  cases  in  which  the  illegal  interest  has 
been  contracted  for,  but  has  not  been  paid ;  and  the  remedy 
given  by  Sec.  716  to  recover  back  unlawful  interest  actually 
paid  is  exclusive;  and  that  is  by  action  brought  for  its  re- 
covery within  one  year  from  the  time  of  the  interest  paid  or 
taken.  Carter  v.  Carusi,  112  U.  S.,  478.  For  the  same 
reason  the  court  was  right  in  its  ruling  set  out  in  the  first  bill 
of  exceptions. 

We  come  now  to  consider  the  principal  questions  in  the 
case.  And  the  first  of  these  is  as  to  the  liability  of  the  part- 
nership on  the  indorsement  of  the  notes  made  by  Green,  in 
the  name  of  the  firm  of  Presbrey  &  Green. 

It  is  a  settled  principle  in  the  la\v  of  partnership,  that 
where  a  partnership  is  engaged  in  a  particular  business^  and 
that  fact  is  known,  it  is  sufficient  notice  to  third  persons  of  the 
limitations  which  the  nature  and  customs  of  that  business 
place  upon  the  power  of  each  partner,  and  third  persons 
dealing  with  a  partner  in  matters  not  within  the  scope  of  its 
usual  business,  in  order  to  charge  the  firm,  must  show  the 
partner,  so  acting,  to  have  been  possessed  of  special  authority 
to  act  for  the  firm.  Livingston  v.  Roosevelt^  4  Johns.,  251, 
261,  270-71.  Hence,  it  has  been  repeatedly  held,  that  part- 
nerships for  working  mines,  farms,  for  the  practice  of  the 
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professions,  for  doing  work  as  contractors,  and  for  conduct- 
ing the  insurance,  real  estate,  and  collecting  business,  and  the 
like,  are  what  are  denominated  non-trading  partnerships,  and 
the  partners  hsivty  prima  facie,  no  implied  power  to  bind  each 
other  by  commercial  or  negotiable  paper  in  the  name  of  the 
firm;  and  that  such  power  in  the  individual  partner  can  only 
arise  from  consent,  ratification,  custom,  or  the  necessity  or 
actual  requirement  in  the  particular  business,  or  business  of 
like  character;  and  the  burden  is  cast  upon  the  party  suing 
upon  such  negotiable  paper  to  prove  such  authority,  neces- 
sity, or  usage.  Kimbro  v.  Bullitt^  22  How.,  256,  268  ;  Irwin 
V.  Williar,  1 10  U.  S.,  499,  506  ;  Bowling  v.  Exchange  Bank, 
145  U.  S.,  512,  516;  Harris  v.  City  of  Baltimore,  73  Md., 
22,  31  ;  Dickinson  v.  Valpy,  10  B.  &  Cr.,  128;  Brown  v. 
Byers,  16  M.  &  W.,  252  ;  Brettelv.  Williams,  4  Exch.,  623  ; 
Smith  V.  Sloan,  37  Wis.,  285  ;  Deardorfv,  Tliacher,  y%  Mo., 
128. 

It  is  a  principle  equally  well  settled,  that  it  is  not  within  the 
general  scope  of  the  authority  of  a  partner,  whether  of  a 
commercial  partnership  or  otherwise,  to  become  surety,  or  to 
make  and  indorse  paper  for  the  accommodation  of  third 
parties,  in  the  name  of  the  firm,  and  with  a  view  of  binding 
the  partnership.  And  where  this  appears  on  the  face  of  the 
transaction,  or  is  known  to  a  subsequent  holder  of  the  note 
before  taking  it,  the  note  is  not  binding  on  the  firm,  unless 
such  holder  can  show  the  assent  or  subsequent  ratification  of 
the  other  partners.  Foot  v.  Sabine  19  John.,  154;  Bank  of 
Rochester  v.  Bowen,  7  Wend.,  159;  Sweetser  v.  French,  2 
Cush.,  309 ;  Andrews  v.  Planters*  Bank,  7  Sm.  &  M.,  192 ; 
Fort  Madison  Bank  v.  Alden,  129  U.  S.,  372,  381 ;  Coll.  on 
Part,  Sec  421,  and  cases  collected  in  note.  But  the  making 
or  the  indorsement  of  the  note,  or  the  waiver  of  demand  and 
notice,  may  be  fraudulent  as  against  the  firm,  or  in  excess  of 
authority  of  the  partner,  yet  the  firm  will  be  held  bound,  if 
the  act  done  is  apparently  in  the  course  of  the  business  of  the 
firm,  and  the  holder  has  no  privity  with  the  fraud,  and  can 
show  that  he  acted  bona  fide  and  without  notice  in  taking  the 
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paper,  and  that  it  was  taken  by  him  before  maturity,  in  the 
regular  course  of  business.  In  such  case,  however,  the  ou  s 
of  proof  is  upon  the  holder  of  the  paper.  Wilson  v.  Wil- 
liams^ 14  Wend.,  147;  Bank  v.  Gillilajid,  23  Wend.,  311  ; 
Wait  V.  Thayer,  118  Mass.,  473  ;  Early  v.  Reed,  6  Hill  12 ; 
Tanner  v.  HcUl^  i  Penn.  St.,  417,  4  Penn.  St.,  205.  But  if,  to 
the  knowledge  of  the  party  taking  the  paper,  there  be  fraud  or 
excess  of  authority  by  a  partner  in  the  indorsement  of  a  note 
in  the  name  of  the  firm,  for  his  own  individual  benefit,  or  for 
the  accommodation  of  a  third  person,  not  only  is  the  firm  not 
chargeable,  but  such  partner  cannot  waive  notice  of  demand 
and  non-payment  as  to  his  co-partner.  Windliam  County 
Bank  v.  Kendall,  7  R.  I.,  jj\  Parsons  on  Part,  211. 

Here,  the  learned  judge  below  determined  as  matter  or 
conclusion  of  law,  and  so  charged  the  jury,  that  the  firm  of 
Presbrey  &  Green  was  a  non-trading  firm.  He  also  charged 
as  matter  of  fact,  that  Presbrey  did  not  consent  to  the  indorse- 
ment of  the  notes,  and  knew  nothing  about  them,  and  that 
the  firm  derived  no  benefit  from  them;  and  that  they  were 
made  and  negotiated  exclusively  for  the  individual  benefit  of 
Green  and  Brand.  But,  at  the  same  time,  he  assumed  it  to 
be  established  as  a  fact  in  the  case,  and  so  charged,  that  the 
plaintiff  bought  and  paid  for  the  notes  without  knowledge 
of  any  infirmity  or  defect  of  authority  in  the  indorsement  of 
them,  or  that  they  were  subject  to  any  objection  whatever. 
In  other  words,  the  jury  was  instructed  that  the  plaintiff  was 
an  innocent  purchaser  and  holder  of  the  notes  for  value.  By 
this  assumption  of  fact  as  undisputed,  the  court  disposed  of 
the  most  material  part  of  the  defense  of  the  defendants.  For, 
whether  there  was  good  faith  on  the  part  of  the  plaintiff  in 
taking  the  notes  was  a  controverted  question,  and  there  was 
conflicting  testimony  in  regard  to  it;  and  that  being  the  case, 
the  question  should  have  been  submitted  to  the  jury,  with 
proper  instruction,  for  their  determination. 

But,  in  view  of  the  admission  of  the  plaintiff  in  his  testi- 
mony, that  he  had  been  informed  of  the  nature  of  the  part- 
nership business  of  Presbrey  &  Green  before  he  took  the 
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notes,  that  fact,  in  connection  with  the  determination  by 
the  court  that  the  partnership  was  of  a  non-trading  character, 
and  that  the  paper  was  not  made  and  indorsed  for  the  benefit 
of  the  partnership,  or  with  the  consent  of  the  co-partner, 
made  it  incumbent  upon  the  plaintiff,  as  we  have  already  seen, 
to  show  that  he  was  a  bona  fide  holder  for  value,  and  that  it 
was  usual  or  customary,  or  was  necessary  for  the  transaction 
of  the  business  of  such  partnership,  for  the  partner  to  indorse 
such  notes,  or  that  there  had  been  such  general  course  of 
dealing  as  to  give  rise  to  an  implied  authority  in  the  partner. 
But  with  respect  to  this  onus  of  proof  and  as  to  the  authorit}' 
of  Green  to  indorse  the  notes  so  as  to  bind  the  firm,  the  court 
instructed  the  jury,  that  if  Green,  when  the  original  notes 
were  made  and  indorsed,  was  in  the  habits  with  the  know- 
ledge or  consent  of  his  co-partner,  of  making  negotiable 
paper  to  the  order  of  the  firm,  and  then  indorsing  it  in  the 
firm  name,  and  putting  it  in  circulation;  or,  if  the  indorsing  of 
the  paper  was  an  act  within  the  scope  of  the  business  of  the 
firm,  as  established  by  the  evidence;  or  if  it  was  such  an  act 
as  would  be  fairly  within  the  scope  of  such  a  firm,  then  the 
firm  would  be  liable.  But  there  was  no  sufficient  evidence 
upon  which  to  base  such  an  instruction.  There  was  an 
effort  to  prove  that  a  note  for  $750  had  been  made  by  Green 
and  indorsed  in  the  name  of  the  firm,  on  some  former  occa- 
sion, but  the  effort  proved  abortive.  The  note  was  not  iden- 
tified, and  its  existence  was  never  brought  home  to  the  know- 
ledge of  Presbrey,  if  such  note  was  ever  made.  And  so  one 
of  the  witnesses  stated,  that  he  had  seen  and  handled  paper 
indorsed  by  Presbrey  &  Green.  But  when,  to  what  amount, 
and  under  what  circumstances  indorsed — ^whether  by  Green 
mdividually,  as  the  present  notes  were  indorsed  by  him,  or 
whether  Presbrey  ever  had  knowledge  of  such  paper,  or 
that  it  was  in  any  manner  recognized  by  the  firm— does  not 
appear.  Such  proof  furnished  no  basis  for  a  rational  con- 
clusion as  to  the  existence  of  any  habit  or  custom  of  the 
firm,  by  one  of  the  partners,  of  making  or  indorsing  nego- 
tiable paper,  with  knowledge  of  all  the  partners,  or  that  the 
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making  and  indorsing  of  such  paper  was  fairly  within  the 
scope  of  the  business  of  the  firm.  Early  v.  Reed^  6  Hill,  12. 
The  instruction,  therefore,  left  the  jury  to  wild  speculation 
upon  this  question;  and  this  seems  to  have  been  the  only 
question  really  submitted  to  the  jury  for  their  finding.  In 
thus  treating  tlie  case,  we  think  there  was  error. 

In  the  summing  up  and  charge  to  the  jury,  there  was  no 
reference  made  whatever  to  the  alleged  waiver  of  notice  of 
demand  and  protest  of  the  notes.  It  is  true,  if  the  notes 
were  made  under  such  circumstances  as  would  bind  the  firm 
and  entitle  the  plaintifT,  as  bona  fide  holder  thereof  for  value, 
to  make  demand  and  enforce  payment  of  the  notes,  the  waiver 
of  demand  and  notice  by  Green,  one  of  the  partners,  would 
excuse  demand  and  notice  as  to  the  firm.  Rhett  v.  Poe,  2 
How.,  483.  But,  as  we  have  seen,  this  principle  only  applies 
where  the  person  who  receives  the  note  and  sets  up  the  waiver 
is  a  bona  fide  holder,  without  knowledge  that  there  was  in  the 
making  or  indorsing  of  the  note  any  fraud,  misconduct,  or 
excess  of  authority,  by  the  partner  who  signed  or  indorsed  it; 
for  in  such  case  of  fraud  or  excess  of  authority  the  waiver  of 
demand  of  notice  would  be  effectual  means  of  accomplishing 
the  fraudulent  purpose  of  the  unfaithful  partner.  OflScial 
protest  of  the  notes,  however,  was  not  essential  to  entitle  the 
plaintiff  to  recover  thereon,  as  would  seem  to  be  supposed  by 
several  of  the  propositions  offered  by  the  defendants;  but 
demand  and  notice  of  non-payment  were  essential  to  fix  the 
liability  of  the  indorsers,  unless  validly  waived.  Young  v. 
Bryan^  6  Wheat.,  146;  Burke  v.  McKay,  2  How.,  66.  By 
Sections  985  and  988  of  Revised  Statutes  of  the  District  of 
Columbia,  power  is  given  to  notaries  public  to  make  demand 
for  payment  of  promissory  notes,  arid  to  protest  for  non- 
payment; and  the  protest  certifying  to  certain  specific  facts,  is 
maAt  prima  facie  evidence  of  those  facts;  but  this  is  not  ex- 
clusive of  pre-existing  methods  of  demand  and  notice. 

We  must  reverse  the  judgment  and  direct  a  new  trial. 
Judgment  reversed  and  new  tried  ordered. 
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THYSON  V,  FOLEY. 


Judgment  Creditor's  Proceeding;  Fraud. 

In  a  proceeding  to  subject  real  estate  in  the  name  of  a  married  woman 
to  the  payment  of  her  husband's  judgment  debt,  it  appeared  that 
the  property  was  paid  for  largely,  if  not  entirely,  with  the  money 
and  property  of  the  husband  :  Ileid^  That  the  property  should  be 
sold  to  satisfy  the  judgment  debt. 

No.  58.     Submitted  June  14,  1893. — Decided  September  21,  1893. 

Hearing  on  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  dismissing  a  judgment  creditor's  bill.     Reversed. 

The  FACTS  are  sufficiently  stated  in  the  opinion. 

Mr,  Rutledge  Willson  and  Mr,  Charles  A,  Elliott  for  tlie 
appellants. 

Mr.  James  Francis  Smith  and  Mr,  S.  S,  Henkle  for  the 
appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  dismissing  the  bill  of  the 
complainant,  Parthenia  Thyson,  who  as  a  judgment  creditor 
of  Patrick  Foley,  sought  to  subject  to  sale  a  certain  lot  in  the 
city  of  Washington,  the  title  to  which  had  been  taken  in  the 
name  of  Patrick's  wife,  Anne  Foley,  the  principal  defaidant 

It  appears  that  complainant  recovered  a  judgment  against 
Patrick  Foley,  March  18,  1880,  in  the  Supreme  Court  of  the 
District,  for  the  sum  of  $420,  with  interest  from  May  15, 
1876,  upon  several  items  of  indebtedness,  some  of  which  ac- 
crued prior  to  the  year  1874.  The  return  upon  the  execution 
issued  on  this  judgment  was  iitdla  botia.  The  property 
sought  to  be  sold  is  lot  10,  in  square  424,  referred  to  in  the 
evidence  as  the  "  U  street "  property.  This  lot  was  conveyed 
to  Anne  Foley  by  Alfred  Toombs  and  wife,  October  30, 1875, 
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and  is  subject  to  the  lien  of  two  notes,  one  of  $3,600,  and  the 
other  for  $200,  given  by  Essex  Roberts,  a  former  owner  of 
the  property,  to  defendant  Thorn,  which  are  secured  by  a 
trust  deed  to  defendants  Wallach  and  Matthews,  trustees. 
Mary  Heintzelman,  made  a  party  defendant  by  the  amended 
bill,  is  the  owner  now  of  the  $3,600  note. 

Defendant  Anne  Foley  claims  that  she  was  possessed  of 
considerable  money  in  her  own  name  and  right  when  she  mar- 
ried Patrick  Foley  in  1862,  which  she  kept  in  her  own  pos- 
session and  control  after  the  marriage.  That  in  March,  1874, 
she  purchased  a  lot  on  New  Jersey  avenue  with  part  of  this 
sq)arate  money,  without  the  knowledge  of  her  husband,  and 
took  the  conveyance  to  herself.  That  she  conveyed  this  lot 
in  part  pajrment  for  the  lot  in  controversy,  paying  also  $150 
in  money  and  assuming  the  lien  for  $3,800.  That  a  house 
was  in  process  of  erection  thereon  when  she  purchased,  which 
she  caused  to  be  completed.  That  the  cash  pajrment,  as  well 
as  the  cost  of  completion  of  the  house,  was  made  with  her  sep- 
arate money,  and  that  she  had  exclusive  possession  of  the 
premises,  and  collected  and  held  to  her  separate  use  the  reve- 
nues thereof. 

There  is  a  great  mass  of  testimony  in  the  case,  giving  a  his- 
tory <rf  the  business  dealings  of  the  Foleys,  Patrick  and  Mike, 
and  their  wives,  Anne  and  Bridget,  from  the  time  of  their 
beginning  in  Washington  in  1864  to  the  time  of  the  hearing. 
It  would  be  an  unprofitable  consumption  of  time  to  tmder- 
take  to  review  this  testimony  in  detail,  and  we  shall  content 
ourselves  with  the  statement  of  our  conclusions  therefrom. 

1.  It  is  unnecessary  to  pass  upon  the  question  raised  on 
the  arg^ument,  whether  the  proof  shows  that  the  separate 
property  of  Anne  Foley  passed  into  the  possession  and  con- 
trol of  Patrick  Foley  before  the  passage  of  the  "Married 
Women's  Act  ^  of  April  10,  1869,  in  such  manner  as  to  vest 
the  title  thereto  in  him  under  the  laws  in  force  prior  to  that 
date. 

2.  Nor  is  it  necessary  to  discuss  the  right  of  a  husband, 
who  is  in  debt,  whether  solvent  or  insolvent,  to  make  pro- 
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vision  for  his  wife  through  voluntary  gift;  because,  under  the 
pleadings  and  proof,  the  right  of  the  defendant,  Anne  Foley, 
must  stand  entirely  upon  her  claim  that  the  property  was  pur- 
chased with  her  separate  money,  without  the  use  of  any 
money  of  her  husband,  and  was  conveyed  to  her  separate 
use,  without  any  concealed  trust  in  favor  of  her  husband. 

3.  Upon  a  careful  consideration  of  the  testimony,  it  does 
not  appear  to  us  that  the  property  was  paid  for  and  improved 
with  the  separate  funds  of  Anne  Foley;  but,  on  the  contrary, 
that  it  was  paid  for  largely,  if  not  entirely,  with  money  and 
property  belonging  to  Patrick  Foley,  or  in  his  apparent  pos- 
session imder  a  claim  of  ownership.  In  our  opinion,  the 
evidence  shows  a  carefully  planned  scheme  to  hinder,  delay 
and  defraud  the  creditors  of  Patrick  Foley. 

4.  The  property  described  in  the  bill  ought  to  be  sold  for 
the  payment  of  complainant's  judgments,  with  principal,  in- 
terest, and  all  costs  of  suit,  subject  to  the  prior  equities  of  the 
holders  of  the  two  notes  secured  by  the  deeds  of  trust  to 
Wallach  and  Matthews,  for  the  protection  of  which,  provision 
should  be  made  in  the  final  decree. 

The  decree  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Reversed^ 
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GLEESON 

V. 

THE  VIRGINIA  MIDLAND  RAILROAD  COMPANY. 


Charge  and  Instructions  to  Jury  ;  New  Trial. 

1.  Where  the  charge  of  a  trial  judge  states  the  case  fairly  to  the  jury 

aDd  covers  all  the  points  contained  in  the  instructions  asked,  the 
refusal  to  grant  instructions,  which  in  themselves  are  correct, 
is  not  reversible  error. 

2.  Whether  in  causes  pending  in  the  General  Term  of  the  Supreme  Court 

of  this  District,  which  were  transferred  to  this  court  by  the  act  of 
Congress  creating  the  Court  of  Appeals,  this  court  has  the  juris- 
diction which  was  possessed  by  that  court  under  Sec.  805,  R.  S. 
D.  C,  to  review  on  appeal  the  action  of  a  trial  court  in  refusing  a 
motion  for  a  new  trial  on  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  the  verdict,  quaere. 

No.  65.     Submitted  June  15,  1893. — Decided  September  21,  1893. 

Hearing  on  a  motion  by  the  plaintiff  for  a  new  trial  on  a 
bill  of  exceptions  in  an  action  to  recover  damages  for  per- 
sonal injuries.     Judgment  affirmed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Guion  Miller  for  the  plaintiff  in  error. 

Mr,  E,  Duffy  for  the  defendant  in  error. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

This  is  a  suit  for  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  through  the  negligence  of 
the  defendant  and  its  agents,  while  the  plaintiff  was  being 
carried  as  a  postal  clerk  in  the  service  of  the  United  States  in 
a  postal  car  of  the  defendant  on  a  portion  of  the  defendant's 
railroad  between  the  city  of  Washington  and  the  city  of  Dan- 
ville in  the  State  of  Virginia.  It  appears  that  on  Simday, 
January  15,  1882,  while  the  plaintiff  was  on  one  of  the  de- 
fendant's trains  in  the  discharge  of  his  official  duty  as  a  postal 
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clerk,  the  train  was  in  part  derailed,  near  Rock  Fish  station, 
in  the  State  of  Virginia,  by  a  landslide,  which  apparently 
struck  the  train  as  it  was  passing  through  a  cut  about  twenty- 
five  feet  deep,  and  threw  some  of  the  cars  from  the  track. 
The  plaintiff  claimed  to  have  been  thrown  against  a  stove  and 
injiwed. 

The  cause  of  the  landslide  which  superinduced  the  accident 
is  not  very  apparent  from  the  testimony.  There  had  been 
some  rains  a  day  or  two  before  the  occurrence — ^^  such  rains 
as  were  usual  at  that  season  of  the  year,''  according  to  the 
testimony  of  one  of  defendant's  witnesses — ^*' profuse  rains," 
according  to  another,  yet  which  had  not  swollen  the  streams, 
and  there  was  no  extraordinary  storm  or  freshet  The  cut 
had  been  constructed  in  1856,  and  there  never  had  been  any 
accident  there  before.  The  defense  of  the  company  was  that 
the  accident  was  due  to  some  unforeseen  and  unavoidable 
cause  against  which  they  could  not  have  guarded  by  any 
reasonable  amount  of  human  foresight 

The  case  has  been  tried  twice,  and  both  times  the  jury  have 
rendered  a  verdict  for  the  defendant. 

After  the  first  trial  the  case  went  to  the  Supreme  Court  of 
the  United  States.  It  is  found  reported  in  140  U.  S.,  435. 
Upon  that  trial  the  presiding  justice  had  granted  certain  in- 
structions to  the  jury,  which  the  Supreme  Court  held  to  have 
been  erroneous,  and  therefore  reversed  the  decision.  At  the 
second  trial,  upon  the  conclusion  of  the  testimony,  instruc- 
tions were  asked  on  both  sides,  five  on  behalf  of  the  plaintiff, 
and  ten  on  behalf  of  the  defendant  The  presiding  justice 
gave  one  of  the  plaintiffs  prayers,  and  declined  to  give  the 
other  four,  stating  to  the  jury  at  the  same  time  as  follows: 

"  Now,  gentlemen  of  the  jury,  I  have  thought  best  in  this 
case  to  decline  to  give  all  of  the  plaintiffs  prayers,  except 
one,  and  that  is  the  one  upon  the  subject  of  damages;  and  I 
substitute  others  prepared  by  myself,  which  I  think  fairly  set 
forth  the  law  of  the  case." 

When  he  came  to  deal  with  the  defendant's  prayers,  the 
presiding  justice  said: 
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"  Now,  gentlemen,  I  turn  to  the  prayers  which  have  been 
proposed  uppn  the  part  of  the  defendant,  part  of  which  I  give 
to  you  and  part  of  which  I  decline."  And  he  gave  seven, 
and  refused  three,  out  of  the  ten  instructions.  And  he  pro- 
ceeded also  to  charge  the  jury  independently  of  the  instruc- 
tions. 

His  refusal  to  grant  the  plaintiffs  prayers  which  were  re- 
fused, his  granting  of  the  defendant's  prayers,  so  far  as  they 
were  granted,  and  his  alleged  unfair  discrimination  in  regard 
to  the  rejection  of  the  plaintiffs  prayers,  are  now  alleged  as 
error  by  the  plaintiff. 

We  do  not  propose  to  enter  into  any  extended  discussion 
of  the  instructions  asked  or  refused  on  either  side.  While  the 
plaintiff  claims,  and  with  some  apparent  justice,  that  some,  if 
not  all,  of  his  rejected  prayers  are  correct  statements  of  the 
law,  yet  it  is  not  seriously  contended  that  the  instructions 
substituted  by  the  court  and  the  charge  given  by  the  court  to 
the  jury  do  not  fully  cover  all  tlie  points  covered  by  the  in- 
structions which  were  refused.  Nor  is  it  seriously  denied 
that  the  instructions  given  by  the  court  were  correct  expo- 
sitions of  the  law.  An  acute  criticism  might  perhaps  find 
some  apparent  inconsistency  in  the  use  of  the  degrees  of 
comparison;  but  this  is  a  difficulty  that  seems  to  pervade  all 
the  authorities  on  the  subject.  "A  high  degree  of  care," 
and  "  the  highest  degree  of  care,"  "  great  caution,"  and  "  the 
utmost  caution,"  are  expressions  that,  strictly  speaking,  are 
not  interchangeable,  and  yet  in  many  of  the  cases  are  used  to 
mean  substantiallv  the  same  thing,  without  any  intention  of 
misleading  the  jury,  and  without  having  any  such  effect.  It 
appears  to  us  that,  in  this  case,  the  presiding  justice  fairly  and 
justly  stated  all  the  propositions  of  law  that  were  necessar\- 
to  be  stated  to  the  jury;  and  that  the  instructions  given  by 
him  not  only  were  in  conformity  with  the  decision  of  the 
Supreme  Court  of  the  United  States  in  140  U.  S.,  but  also 
covered  all  the  points  contained  in  the  instructions  requested 
by  the  plaintiff.  Under  these  circumstances,  it  is  not  error 
to  refuse  instructions  that  in  themselves  may  be  correct  expo- 
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sitions  of  the  law.    This  has  been  repeatedly  determined  by 
the  courts,  and  needs  no  citation  of  authorities. 

As  to  the  charge  of  unfair  discrimination,  we  fail  to  find 
any  support  for  it  in  the  record. 

We  find  no  error  in  the  rulings  of  the  court  in  r^^d  to  the 
instructions  asked,  or  in  its  charge  to  the  jury. 

The  case  came  up  to  the  General  Term  of  the  Supreme 
Court  of  the  District  of  Columbia,  not  only  upon  these  rul- 
ings upon  questions  of  law,  but  likewise,  under  Section  805 
of  the  Revised  Statutes  of  the  United  States  for  the  District 
of  Columbia,  on  an  appeal  from  the  decision  of  the  trial  jus- 
tice refusing  a  motion  for  a  new  trial  on  the  ground  of  the 
insufficiency  of  the  evidence  to  sustain  the  verdict  Whether, 
in  the  causes  pending  in  the  General  Term  of  the  Supreme 
Court  of  the  District  of  Columbia  which  were  transferred 
to  us  by  the  act  of  Congress  creating  our  court  we  have  the 
jurisdiction,  which  was  possessed  by  that  General  Term,  to 
revise  the  action  of  the  trial  justice  in  this  regard,  may  per- 
haps be  dotlbted.  But  witiiout  deciding  that  question,  we 
fail  to  see  anything  in  the  record  of  this  cause  that  would 
justify  us,  in  a  review  of  the  facts,  to  determine  either  that 
the  jury  was  at  fault  in  its  verdict,  or  that  the  presiding  jus- 
tice was  at  fault  in  not  setting  aside  that  verdict. 

On  the  whole,  we  see  no  reason  to  disturb  the  judgment  of 
the  lower  court  in  this  case;  and  that  judgment  is,  therefore, 
affirmed  with  oosts. 

Affirmed. 
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In  re  petition  OF  JAMES  R.  WALTER. 


Appealable  Interlocutory  Orders. 

An  appeal  from  an  order  of  a  special  term  of  the  Supreme  Court  of  the 
District  of  Columbia,  vacating  a  prior  order,  dismissing  an  action 
at  law  for  want  of  prosecution,  is  not  such  an  appeal  as  is  contem- 
plated by  Sec.  7  of  the  act  of  Congress  of  February  9,  1893,  27 
Stats.,  434,  providing  for  the  allowance  of  appeals  to  this  court 
from  certain  interlocutory  orders  of  the  Supreme  Court  of  this 
District. 

No.  231.     Submitted  June  6,  1893. — Decided  September  21,  1893. 

Hearing  on  a  petition  for  the  allowance  of  an  appeal  from 
an  interlocutory  order  of  the  Supreme  Court  of  the  District 
of  Columbia,  vacating  a  prior  order  dismissing  an  action  at 
law  for  want  of  prosecution.     Dismissed. 

The  FACTS  appear  in  the  opinion. 

Mr,  John  Johns  for  the  petitioner. 

The  Chief  Justice  delivered  the  opinion  of  the  Court  : 

This  cotut  is  applied  to  for  the  exercise  of  its  discretion 
and  the  allowance  of  an  appeal  from  a  ruling  or  order  made 
by  the  Supreme  Court  of  the  District  of  Columbia,  at  special 
tenm,  whereby  an  order  of  dismissal  of  an  action  at  law 
therein  has  been  vacated  or  set  aside,- and  the  action  reinstated 
on  the  docket  of  the  court  to  be  tried.  It  is  alleged  in  the 
petition  that  the  declaration  in  the  action  had  been  demurred 
to  by  the  defendant,  and  the  demurrer  sustained;  whereupon 
the  plaintiff  obtained  leave  to  amend  within  ten  days ;  but  mak- 
ing default,  the  action  was  dismissed  by  the  court,  at  special 
teiTO,  for  want  of  prosecution.  That  after  the  term  of  the 
court  had  expired,  and  without  amendment  made,  upon  mo- 
tion of  the  plaintiff,  the  order  of  dismissal  was  vacated  and 
set  aside  and  the  case  reinstated  on  the  docket  of  the  court. 
In  this  it  is  alleged  there  was  error. 
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It  is  under  Section  7  of  the  act  of  Congress,  approved 
February  9,  1893,  providing  for  the  organization  of  this 
court,  that  the  application  is  made.  That  section  provides 
that  "Appeals  shall  be  allowed  to  said  Court  of  Appeals  from 
all  interlocutory  orders  of  the  Supreme  Court  of  the  District 
of  Columbia,  or  by  any  justice  thereof,  whereby  the  posses- 
sion of  property  is  changed  or  affected,  such  as  orders  for  the 
appointment  of  receivers,  granting  injunctions,  dissolving 
writs  of  attachment,  and  the  like;  and  also  from  any  other 
interlocutory  order,  in  the  discretion  of  said  Court  of  Appeals, 
whenever  it  is  made  to  appear  to  said  court  upon  petition  that 
it  will  be  in  the  interest  of  justice  to  allow  such  appeal^ 

It  is  clear,  we  think,  that  the  statute  does  not  contemplate 
appeals  in  such  a  case  as  that  presented  by  this  petition.  It 
is  only  from  interlocutory  orders  that  may  affect  rights  of 
property  or  rights  of  persons,  and  where  serious  damage  or 
injury  may  result  before  an  appeal  can  be  prosecuted  from 
the  final  judgment  or  decree  that  may  be  entered,  or  where 
the  reversal  of  the  judgment,  order,  or  decree,  on  appeal 
allowed  by  the  statute,  would  not  afford  an  adequate  remedy, 
that  an  appeal  should  be  allowed  from  interlocutory  orders 
by  the  permission  of  the  court,  imder  the  discretionary  clause 
of  the  statute.  The  court  must  see  that  there  is  danger  of 
substantial  wrong  and  injury  being  done,  and  that  to  allow 
the  appeal  "  will  be  in  the  interest  of  justice,'^  before  causing 
the  proceedings  of  the  court  below  to  be  arrested  and  de- 
layed, by  the  prosecution  of  an  appeal  from  a  mere  inter- 
locutory order.  Ordinarily,  and  especially  in  proceedings  at 
law,  mere  interlocutory  orders  determine  nothing  as  to  the 
merits  of  the  litigation;  and  the  order  here,  reinstating  the 
case,  without  saying  whether  it  was  regular  or  irregular,  de- 
termined no  question  involving  the  justice  or  merits  of  the 
case,  and  therefore  presents  no  cause  for  an  appeal.  To  al- 
low appeals  from  such  orders  would  operate  as  an  obstruc- 
tion of  justice,  and  be  attended  with  no  substantial  good, 
but,  on  the  contrary,  would  multiply  litigation,  and  add  costs 
and  delay  where  expedition  should  be  encouraged.    Mere 
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technical  objections  in  matters  of  procedure  should  not  ordi- 
narily form  the  ground  of  appeal  unless  shown  to  work 
substantial  injury  to  the  party  objecting. 

The  application  for  an  appeal  is  denied,  and  the  petition 
disniissed. 

Petition  dismissed. 


AMBLER  V.  AMES. 


Promissory  Notes  ;  Collateral  Security  ;  Consideration. 

1.  It  ia  no  defense  to  an  action  on  a  promissory  note,  that  collateral 

security  given  in  connection  with  a  previous  liability  which  con- 
stituted the  consideration  for  the  note  sued  upon,  has  not  been 
returned  or  accounted  for  to  the  defendant. 

2.  Nor  is  it  a  defense  to  such  a  suit  that  the  original  liability  was  not 

evidenced  by  any  promise  or  obligation  in  writing  by  the 
defendant. 

3.  Where  a  husband  procures  a  loan  of  money  to  be  made  to  his  wife, 

his  subsequent  promise  to  pay  the  indebtedness  is  not  nudum 
pactum. 

No.  59.     Submitted  June  14,  1893. — Decided  September  21,  1893. 

Hearing  on  a  motion  by  the  defendant  for  a  new  trial 
on  bill  of  exceptions,  in  an  action  upon  a  promissory  note. 
Judgment  affirmed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

The  suit  in  this  case  was  upon  a  promissory  note  for  $600, 
executed  by  the  defendant,  Augustine  I.  Ambler,  dated  May 
I,  1888,  and  payable  in  one  year  thereafter,  with  interest  at 
six  per  centum  per  annum,  to  the  order  of  the  plaintiff,  John 
G.  Ames.  The  execution  of  the  note  was  admitted,  and  the 
defense  was  alleged  want  of  consideration,  and  such  intoxi- 
cation on  the  part  of  the  defendant  at  the  time  of  the  execu- 
tion that  he  did  not  know  what  he  was  doing. 

It  appears  from  the  record,  and  it  is  not  contested,  that 
about  four  years  before  this  transaction — ^that  is,  about  Feb- 
ruary 15, 1884,  Ambler  had  applied  to  Gen.  S.  S.  Henkle,  who 
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was  then  attorney  for  him  and  for  his  wife,  Mrs.  Rosaline  N. 
Ambler,  to  procure  a  loan  of  $1,000  for  them,  which  loan  he 
said  they  needed  greatly,  as  they  were  out  of  money.  Gen. 
Henkle  procured  the  desired  loan  from  the  plaintiff,  Ames, 
in  the  name  of  Mrs.  Rosaline  N.  Ambler,  and  gave  to  Ames 
as  collateral  security  for  its  repayment,  a  certificate  for  one 
hundred  shares  of  the  capital  stock  of  a  certain  "  Vapor-Fuel 
Company,"  a  corporation  of  the  State  of  Virginia,  organized, 
it  seems,  for  the  development  of  an  invention  for  which  let- 
ters-patent had  been  issued  to  Ambler,  but  the  capital  stock 
of  which,  so  far  as  it  represented  the  letters-patent  and  the 
invention  of  Ambler,  stood  exclusively  in  the  name  of  his 
wife,  and  is  stated  to  have  been  the  equal  property  of  the  hus- 
band and  wife.  It  appears,  also,  that  all  the  property,  real 
and  personal,  in  which  the  two  had  any  interest,  stood  in  the 
name  of  Mrs.  Ambler  alone.  The  loan  was  to  be  repaid  in 
ninety  (90)  days,  with  interest  at  the  rate  of  eight  (8)  per 
centum;  and  there  was  a  provision  in  regard  to  the  sale  of  the 
stock  deposited  as  security  in  the  event  of  failure  of  such  re- 
payment 

There  does  not  seem  to  have  been  any  note  or  obligation 
in  writing  executed  either  by  Mrs.  Ambler  or  her  husband  for 
this  loan ;  but  the  record  contains  two  memoranda  in  refer- 
ence to  it,  purporting  to  have  been  executed  by  Gen.  Henkle 
as  their  attorney. 

The  loan  was  not  repaid  within  the  time  specified  or  at  all ; 
and  the  stock  deposited  as  security  seems  to  have  become 
valueless,  and  no  disposition  was  made  of  it  The  matter 
seems  to  have  been  permitted  to  rest,  so  far  as  the  record 
shows,  until  about  the  time  of  the  execution  of  the  note  in 
suit,  when  the  original  indebtedness  had  become  apparently 
barred  by  the  statute  of  limitations.  The  parties  then  came 
together  at  the  office  of  Gen.  Henkle,  where  the  amount  of 
the  indebtedness  was  figured  up,  interest  on  the  loan  of  $1,000 
being  calculated  to  that  date  at  the  rate  of  eight  (8)  per  cen- 
tum, although  the  memoranda  referred  to  as  having  been 
signed  by  Gen.  Henkle,  as  attorney  for  Ambler  and  his  wife, 
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did  not  provide  specifically  or  in  terms  for  eight  (8)  per  cen- 
tum until  paid;  and  for  the  whole  amount  so  found  to  be  due, 
two  notes  were  drawn,  one  for  $600,  payable  in  one  year 
thereafter  to  the  order  of  Ames,  with  interest  thereon  at  the 
rate  of  six  per  centum  per  annum,  which  is  the  note  now  in 
suit;  and  the  other  for  $766.66,  payable  in  two  years  after 
date,  to  the  order  of  Ames,  with  interest  at  six  per  centum  per 
annum.  These  two  notes  were  signed  by  Ambler,  and  in- 
dorsed or  guaranteed  by  Gen.  Henkle,  and  thereupon  deliv- 
ered to  Ames. 

Thus  far  there  would  seem  to  be  no  controversy  in  regard 
to  the  facts.  But  when  the  $600  note  became  due  and  re- 
mained unpaid,  and  this  suit  instituted  upon  it,  came  to  trial, 
Ambler  testified,  that  he  had  received  no  part  of  the  original 
loan  of  $1,000;  that  his  wife  had  applied  the  whole  of  that 
sum  to  her  own  personal  use,  and  for  the  benefit  of  her  sep- 
arate estate — ^although  he  does  not  state  specifically  how  this 
was  done;  and  that  at  the  time  of  his  execution  of  the  note 
in  suit  he  was  so  intoxicated  that  he  did  not  know  what  he 
was  doing.  He  also  testified  at  the  trial  that  these  two  notes 
were  not  given  in  discharge  of  the  claim  of  $1,000  against 
Mrs.  Ambler;  that  no  mention  was  made  of  this  claim  at  the 
time  of  the  execution  of  the  notes;  and  that  the  plaintiflE  had 
never  discharged  the  claim  against  Mrs.  Ambler.  Each  and 
all  of  these  statements  of  Ambler  are  contradicted  by  Gen. 
Henkle;  and  as  they  were  submitted  to  the  jury,  and  were 
passed  upon  by  it,  they  are  of  no  importance  here,  further 
than  that  it  may  be  proper  to  say,  that  the  defendant  has  dis- 
credited his  own  testimony  by  its  hopeless  inconsistency.  If 
he  was  too  intoxicated  at  the  time  of  the  execution  of  the 
notes  to  know  what  he  was  doing,  he  was  incapable  of  re- 
membering what  was  said  or  done,  or  what  was  omitted  to  be 
said  or  done,  at  that  time.  If,  on  the  other  hand,  he  could 
remember  what  was  then  said  or  done,  or  omitted  to  be  said 
or  done,  he  was  not  too  intoxicated  to  know  what  he  was 
doing.  Mr.  Ambler's  testimony  does  not  commend  itself  to 
the  court  any  more  than  it  did  to  the  jury. 
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Upon  the  conclusion  of  the  testimony  in  the  case,  two  in- 
structions were  asked  on  behalf  of  the  defendant,  as  follows: 

1.  "If  the  jury  believe  from  the  evidence  that  the  only  con- 
sideration for  the  note  sued  on  in  this  case  is  that  on  Febru- 
ary IS,  1884,  a  loan  was  made  by  Mr.  John  Sherman,  for  the 
plaintiff,  to  Mrs.  Rosaline  N.  Ambler,  then  and  now  the  wife 
of  the  defendant,  of  $1,000,  and  that  she  deposited  certificates 
of  stock  as  collateral  security  for  such  amount,  no  part  of 
which  has  been  returned  or  accounted  for  to  her,  and  that 
there  was  no  written  promise  or  obligation  to  pay  the  same 
except  the  contract  signed  by  S.  S.  Henkle,  produced  in  evi- 
dence, then  such  consideration  was  not  sufficient  to  support 
the  said  note,  and  the  verdict  must  be  for  the  defendant." 

2.  "  If  the  jury  believe  from  the  evidence  that  the  only 
money  advanced  which  is  claimed  to  be  the  consideration  for 
two  notes,  one  of  $600,  dated  May  i,  1888,  and  one  of 
$766.66,  dated  May  i,  1888,  was  $1,000  in  1884;  that  there 
was  no  promise  to  pay  more  than  six  per  cent  interest  there- 
on, then  there  would  be  no  consideration  for  more  than  the 
$1,000  with  interest  at  six  per  cent  to  support  the  said  two 
notes,  which  would  not  be  sufficient  to  justify  the  recovery 
for  the  amount  of  said  notes,  and  the  verdict  should  be  for 
the  defendant" 

These  instructions  the  court  refused  to  give;  and  the  re- 
fusal is  now  alleged  as  error,  exception  having  been  duly  re- 
served. The  court  instructed  the  jury  "  that,  if  they  believe 
from  the  evidence  that  the  said  two  notes  of  May  i,  1888, 
were  given  by  the  defendant  in  satisfaction  and  discharge  of 
the  claim  of  tiie  plaintiff  against  Mrs.  Ambler  on  account  of 
the  loan  of  $1,000  to  her  February  15,  1884;  and  that  at  the 
time  of  giving  said  notes  he  was  sober  and  well  knew  and 
understood  what  he  was  doing,  then  the  plaintiff  was  entitled 
to  a  verdict  for  the  amount  claimed  in  his  declaration  ;  but,  if 
they  did  not  so  believe,  then  the  defendant  was  entitled  to  a 
verdict"  To  which  charge  of  the  court,  except  the  last 
clause,  the  defendant  excepted.  Only  the  purport  of  the 
charge  is  given,  not  the  specific  words  used;  but  this  is  of  no 
consequence. 
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iTi^  verdict  of  the  jury  and  the  judgment  of  the  court  were 
for  tfie  plaintiff  for  the  amount  claimed;  and  the  case  is  now 
here  on  appeal. 

Mr,  IV.  Willoughby  for  the  appellant : 

1 .  The  court  below  charged  the  j  ury  that  if  the  two  notes  of 
the  appellant,  one  of  which  is  the  note  in  suit,  were  given  in 
satisfaction  and  discharge  of  the  claim  against  Mrs.  Ambler, 
the  plaintiff  would  be  entitled  to  a  verdict  This  is  directly 
against  the  doctrine  of  the  case  of  Willimnson  v.  HiU,  3 
Mackey,  lOO,  where  it  is  held  that  the  consideration  must  be 
some  benefit  to  the  promissor  himself.  The  simple  discharge 
of  the  claim  against  Mrs.  Ambler  is  of  no  benefit  to  the  appel- 
lant 

2.  A  claim  against  Mrs.  Ambler  on  account  of  this  loan 
would  be  utterly  void  and  could  not  be  the  foundation  of  any 
claim  against  her,  or  of  any  settlement  of  any  such  charge. 
Yale  V.  Dederer,  22  N.  Y.,  450;  78  Am.  Dec,  226;  Dobbin 
V.  Hubbardy  17  Ark.,  189;  65  Am.  Dec,  432,  note;  Burton  v. 
Marshall,  4  Gill,  487;  45  Am.  Dec,  171.  A  mere  moral 
obligation  is  not  sufficient  to  support  a  contract,  except  in 
cases  where  a  good  or  valuable  consideration  has  once  ex- 
isted. Cook  v.  Bradley,  7  Conn.,  57;  18  Am.  Dec,  79;  27 
Am.  Dec,  286,  note. 

Mr.  Walter  H.  Smith  for  the  appellee : 

1.  The  appellee  suffered  a  loss  or  disadvantage  by  releas- 
ing his  claim  against  the  wife  of  appellant,  which  is  a  sufficient 
consideration  to  support  the  note  in  suit.  Glasgow  v.  Hobbs, 
32  Ind.,  440 ;  Sykes  v.  Laffery,  27  Ark.,  407  ;  Carr  v.  Carr, 
14  Miss.,  513  ;  Stebbins  v.  Smith,  4  Pick.,  97  ;  Smith  v.  Weed, 
20  Wend.,  184 ;  Farmer  v.  Stuart,  2  N.  H.,  97  ;  Herrman  v. 
Johnson,  14  Johns.,  466. 

2.  The  original  loan  was  made  to  Mrs.  Ambler  at.the  re- 
quest of  the  appellant.  Such  being  the  case,  the  notes  after- 
ivatds  given  by  the  appellant  were  founded  upon  a  sufficient 
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consideration,  i  Addison  Cont,  24;  i  Wm.  Saunders,  264; 
Allen  V.  Davidson,  16  Ind.,  416 ;  Maurer  v.  Mitchell,  9  Watts 
&  Sergt.,  69. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

With  reference  to  the  first  instruction  requested  by  the  de- 
fendant, which  seems  to  have  been  intended  mainly  to  raise 
the  question  whether  the  previous  unsatisfied  loan  to  the  wife 
was  a  sufficient  consideration  for  the  subsequent  promise  by 
the  husband,  the  court  would  have  been  justified  in  refusing 
it  in  any  case,  inasmuch  as  the  references  in  it  to  the  collat- 
eral security  given  for  the  loan  and  the  absence  of  any  written 
promise  of  repayment  were  utterly  misleading  and  calculated 
to  divert  the  attention  of  the  jury  to  matters  Ihat  had  no  bear- 
ing whatever  upon  the  issues  in  suit  In  a  suit  upon  a  prom- 
issory note  it  is  entirely  immaterial  that  collateral  security 
given  for  the  note  has  not  been  returned  or  accounted  for  to 
the  debtor.  If  the  security  has  been  used  and  proceeds 
realized  from  it,  it  is,  of  course,  competent  for  the  defendant 
so  to  show,  and  to  claim  credit  upon  the  indebtedness  to  the 
extent  of  such  proceeds.  But  it  is  no  defense  to  a  suit  at  law 
that  collateral  security  has  not  been  returned  or  accounted 
for,  especially  when  such  collateral  security  has  become  worth- 
less, as  testified  in  this  case.  Lewis  v.  U,  S.,  92  U.  S.,  618 ; 
Banser  v.  Cox,  6  Beavans,  84 ;   The  Ocean  Bank,  20  Penn., 

384. 

Much  less  is  it  any  defense  to  such  a  suit,  when  the  collat- 
eral security  in  question  was  not  given  with  the  note  in  suit, 
but  in  connection  with  a  previous  liability  which  constituted 
the  consideration  for  such  note. 

Neither  is  it  any  defense  in  the  present  case  that  the  origi- 
nal liability,  which  constituted  the  consideration  for  the  note 
in  suit,  was  not  evidenced  by  any  written  promise  or  obliga- 
tion on  the  part  either  of  the  defendant  or  of  his  wife.  There 
is  no  law  to  require  a  promise  in  writing  for  the  validity  of 
any  such  liability.    And  even  if  there  were  such  a  law,  and 
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such  original  liability  were  invalid  in  consequence  of  the  ab- 
sence of  a  writing  to  that  effect,  it  is  not  apparent  how  such 
an  invalidity  could  a£fect  a  subsequent  obligation  in  writing 
having  for  its  consideration  a  genuine  loan  and  a  genuine 
liability  for  money  lent,  and  not  the  form  of  such  a  liability. 

For  these  reasons  we  would  be  entirely  justified  in  regfard- 
ing  the  first  instruction  asked  for  by  the  defendant  as  im- 
proper to  be  granted.  But  assuming  that  it  is  intended  to 
raise  the  question  of  consideration,  pure  and  simple,  which  is 
raised  by  the  charge  of  the  court — ^whether  the  previous  loans 
to  the  wife,  unsatisfied  and  unpaid,  as  testified  to  in  this  case, 
was  a  sufficient  consideration  for  the  subsequent  promise  of 
the  husband,  upon  which  this  suit  is  based — ^we  may  consider 
it  in  connection  with  the  charge  of  the  court. 

The  uncontradicted  testimony  is  that  the  original  loan  of 
$iyooo  by  the  plaintiff  to  Mrs.  Ambler  was  made  at  the  ex- 
press request  and  solicitation  of  the  defendant;  that  it  was 
sought  for  the  joint  benefit  of  the  husband  and  the  wife;  and 
that  it  was  made  upon  the  faith  of  property  belonging  equally 
to  both.  In  fact,  the  plain  indications  are  that,  though  the 
loan  was  in  form  to  the  wife,  it  was  made  in  fact  to  the  hus- 
band. The  defendant's  statement  that  he  received  no  part  of 
the  money,  even  if  true  in  fact,  and  that  the  whole  amount 
was  used  by  his  wife  for  her  own  use  and  for  the  benefit  of 
her  separate  estate,  is  entirely  irrelevant  The  lender  had 
nothing  to  do  with  the  disposition  of  the  money  after  it  came 
into  the  hands  of  the  borrower.  The  transaction  was  one 
originated  by  the  husband,  where  he  solicited  a  loan  for  the 
mutual  benefit  of  himself  and  his  wife,  where  he  put  his  wife 
forward  as  the  nominal  borrower  because  she  was  the  nominal 
owner  of  the  property  of  both.  We  are  not  required  by  any 
known  rule  of  law  to  hold  that  such  a  transaction  as  this 
does  not  constitute  a  sufficiently  valid  consideration  for  the 
subsequent  promise  of  the  husband  to  pay  the  amount  of  the 
loan;  and  until  we  are  confronted  with  such  a  rule,  we  shall 
hold  the  liability  to  be  in  accordance  with  the  plain  principles 
of  justice  and  good  conscience. 
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If  the  husband  was  in  fact,  although  not  in  form,  flie  original 
oUigor,  his  subsequent  assumption  of  the  obligation  W04l4 
be  binding  upon  him.  If  he  was  originally  only  a  joint  ob- 
ligor,  his  subsequent  assumption  of  the  whole  obligatiQn 
would  be  equally  binding.  If,  on  the  other  hand,  the  obliga- 
tion was  the  genuine  obligation  of  the  wife  in  the  first  in- 
stance, and  she  contracte!d  with  his  consent,  her  debt  became 
his  debt;  and,  in  fact  and  in  law,  he,  and  not  she,  was  liablie, 
unless  the  indebtedness  was  contracted  with  **  relation  to  her 
soh  and  separate  property?^  There  is  no  pretence  that  the 
original  loan  had  relation  to  the  sole  and  separate-property  of 
Mrs.  Ambler,  or  to  relieve  or  aid  it  in  any  way.  On  the  con- 
trary, so  far  as  the  record  shows,  the  loan  to  her  was  for  the 
benefit  of  herself  and  her  husband  in  reference  to  such  matters 
as  the  husband  is  usually  required  by  law  to  provide  for.  The 
contract  with  her  was  a  contract  which  could  scarcely  be 
enforced  against  her  or  her  separate  property,  except,  of 
course,  so  far  as  the  collateral  security  was  concerned.  It 
was  to  all  intents  and  purposes  the  contract  of  the  husband, 
collaterally  secured  by  her,  not  by  a  pledge  of  her  own  isep- 
arate  property,  but  by  a  pledge  of  property  that  was  hers 
only  jointly  with  her  husband. 

But  we  may  even  go  one  step  further.  If  we  assume  that 
the  original  liability  in  this  case  was  the  genuine  liability  of 
the  wife  with  relation  to  her  separate  property,  and  not  in  any 
legal  sense  whatever  the  obligation  of  the  husband,  still  the 
relations  of  husband  and  wife  are  such  in  law,  and  their  mu- 
tual rights  and  liabilities  are  such,  that  although  under  the 
Married  Women's  Act  of  April  10,  1869  (Rev.  Stat  U.  S.  for 
the  District  of  Columbia,  Sees.  729,  730),  she  may  contract 
in  such  manner  that  neither  he  nor  his  property  shall  be 
bound  by  her  contract,  and  her  contract  shall  not  be  enforced 
against  him,  yet  it  does  not  follow  that,  for  benefits,  real  or 
assumed,  that  may  accrue  to  him,  he  may  not  assume  her 
contracts  or  liabilities.  This  is  not  the  case  of  assuming  the 
indebtedness  of  another  person.  Husband  and  wife  3tiU  n^- 
main  one  in  law;  and  they  have  such  mutual  rights  in  tb« 
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property  of  each  other,  and  the  husband's  Habilities  especially 
remain  such,  that  we  would  hesitate  in  any  case  to  hold  that 
a  husband's  voluntary  assumption  of  his  wife's  contracts  and 
liabilities,  accompanied  by  his  solemn  promise  in  writing  to 
discharge  them,  was  without  consideration,  and  therefore 
null  and  void,  and  not  binding  upon  him. 

The  defendant's  first  exception,  based  upon  the  refusal  of 
the  court  to  grant  the  first  instruction  asked  by  him,  as  well 
as  his  exception  to  the  charge  of  the  court  in  that  connection, 
we  regard  as  untenable. 

We  attach  no  importance  to  the  suggestion  that  the  origi- 
nal indebtedness  in  this  case  had  been  barred  by  the  statute  of 
limitations,  and  therefore  could  constitute  no  valid  considera- 
tion for  the  defendant's  promise.  This  suggestion  is  dis- 
tinctly antagonistic  to  the  principle  upon  which  every  new 
promise  to  pay  a  barred  indebtedness  has  been  sustained. 

The  second  instruction,  and  the  exception  to  the  refusal  to 
grant  it,  are  intended  to  raise  the  question,  whether,  even  if 
the  consideration  for  these  notes  was  in  itself  good  and  suffi- 
cient, it  was  adequate,  inasmuch  as  the  original  obligation,  if 
it  bore  interest  at  all,  bore  interest  at  eight  per  centum  only 
until  maturity,  and  thereafter  interest  should  be  calculated 
only  at  the  rate  of  six  per  centum  per  annum,  whereas,  in  the 
calculation  made  at  the  time  when  the  two  notes  were  given, 
interest  was  charged  at  the  rate  of  eight  (8)  per  centum  per 
annum  from  the  date  of  the  loan  (February  15,  1884)  to  the 
date  of  the  notes  (May  i,  1888).  To  this  contention  there 
are  several  answers,  any  one  of  which  would  be  sufficient  It 
is  enough  here  to  state  that,  if  there  were  any  force  at  all  in 
the  position,  it  would  not  be  tenable  in  the  present  case,  for 
the  simple  reason  that  only  one  of  the  notes  is  in  suit  here, 
and  that  an  indebtedness  of  $1,000,  without  any  interest  what- 
ever, is  ample  consideration  for  a  note  of  $600.  The  fact 
that  there  is  another  note  outstanding  is  of  no  consequence 
in  this  suit;  for  it  is  not  a  question  of  usury,  but  one  of  ade- 
quacy or  inadequacy  of  consideration. 

We  are  very  decidedly  of  opinion  that  the  rulings  of  the 
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court  in  this  case  were  right,  and  that  the  judgment  ought  to 
be  affirmed.     It  is,  therefore,  affirmed,  with  costs. 

Affirmed. 


THE  METROPOLITAN  RAILROAD  COMPANY 

V. 

JONES. 


Nkgligence;  Damages;  Evidence;  Street  Railways;  Witnesses, 
Credibility  of. 

1.  One  cannot  escape  the  consequences  of  his  own  negligence  merely 

because  another  person,  with  whom  he  has  no  connection,  or  over 
whom  he  has  no  control,  may  have  contributed  to  the  injury  com- 
plained of  by  a  wrongful  or  negligent  act. 

2.  In  an  action  against  a  street  railway  company  for  damages  for  per- 

'sonal  injuries  alleged  to  have  been  caused  by  the  sudden  starting 
of  a  car  while  the  plaintiff  was  attempting  to  alight,  by  means  of 
which  he  was  thrown  to  the  ground,  evidence  showing  a  crowded 
condition  of  the  car  at  the  time,  is  relevant  as  tending  to  show 
whether  the  plaintiff  was  negligent  in  attempting  to  leave  the  car, 
and  also  whether  the  conductor  should,  on  that  account,  have  used 
greater  care  in  allowing  the  passengers  to  alight. 

3.  When  a  street  car  is  in  motion  it  is  the  duty  of  a  passenger,  desiring 

to  alight,  to  give  notice  of  his  desire  to  the  conductor,  whose  duty 
it  is  then  to  cause  the  car  to  be  stopped  at  the  proper  place. 

4.  But  when  a  car  has  been  stopped  to  let  off  and  take  on  passengers 

at  a  crossing,  it  is  the  conductor's  duty  to  ascertain  what  passen- 
gers intend  to  alight,  and  to  hold  the  car  long  enough  to  enable 
them  to  alight  in  safety,  by  exercising  reasonable  diligence,  and 
not  to  start  the  car  again  until  the  last  one  has  left  it. 

5.  The  refusal  of  a  trial  court  to  grant  a  prayer  for  instruction  directing 

the  attention  of  the  jury  to  the  pecuniary  interest  of  the  plaintiff 
in  the  case,  and  advising  them  to  receive  her  testimony  "with 
great  caution,  as  not  entitled  to  the  same  weight  and  degree  of 
credibility  as  the  testimony  of  a  disinterested  witness  whose 
veracity  has  not  been  impeached,*'  is  not  error.  There  is  no  rule 
of  law  which  gives  one  competent  witness  greater  weight  than 
another. 

No.  51.     Submitted  June  12,  1893. — Decided  September  21,  1893. 

Hearing  on  a  motion  by  the  defendant  for  a  new  trial  on  a 
bill  of  exceptions,  in  an  action  brought  to  recover  damages 
for  personal  injuries.    Judgment  affirmed. 
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The  Court  in  its  opinion  stated  the  case  as  follows: 

This  is  an  appeal  by  defendant  from  a  judgment  for  $1,500 
recovered  by  plaintiff  in  an  action  for  injuries  received  by  her 
April  ly  1888,  in  attempting  to  alight  from  one  of  defendant's 
horse  cars  in  the  city  of  Washington. 

The  evidence  on  behalf  of  plaintiff  tended  to  show  that  the 
car  on  which  she  was  a  passenger  stopped  at  the  comer  of 
Tenth  and  F  streets,  to  let  off  and  take  on  passengers;  that 
as  soon  as  the  car  stopped  she  made  her  way  out  as  rapidly 
as  the  crowded  condition  of  the  car  and  platform  and  her  ad- 
vanced age — ^seventy-four  years — ^would  reasonably  permit; 
that  while  she  had  one  foot  on  the  lower  step  and  was  in  the 
act  of  putting  the  other  to  the  ground,  the  car  was  suddenly 
started;  that  she  was  thrown  violently  down,  and  her  leg 
broken  above  the  ankle;  that  her  limb  was  set  and  left  in 
plaster  for  two  months,  after  which  she  had  to  use  crutches 
for  seven  or  eight  months,  and  at  the  time  of  the  trial  was  not 
entirely  recovered. 

Defendant's  evidence  tended  to  show  that  plaintiff  was  neg- 
ligently slow  in  getting  out,  and  that  she  was  not  thrown 
down  by  the  starting  of  the  car,  but  was  pushed  out  by  a  pas- 
senger who  entered  just  as  she  was  going  down  the  step. 
The  court  having  overruled  defendant's  motion  for  a  new 
trial,  it  has  appealed. 

Mr,  Nathaniel  WUsan  and  Mr.  Wm,  G.  Johnson  for  the 
plaintiff  in  error : 

I.  The  combined  effect  of  the  rulings  of  the  court  below 
was,  that  the  defendant  in  error  was  not  limited  to  the  par- 
ticular negligence  alleged  in  her  declaration,  and  sought  to  be 
shown  in  her  proof,  namely,  the  premature  starting  of  the 
car,  but  that  if  the  jury  should  find  that  the  crowded  condu 
tian  of  the  car  was  the  cause  of  the  injury,  she  could  recover. 
The  general  rule,  applicable  to  actions  upon  contracts,  that  a 
party  can  no  more  recover  upon  a  case  proved,  but  not  al- 
leged, than  upon  a  case  alleged  and  not  proved,  is  equally 
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applicable  to  oases  arising  in  tort  The  plaintiff  in  error  was 
entitled  to  have  the  issue  of  whether  or  not  the  defendant  in 
error  was  thrown  from  the  car  by  the  negligence  of  the  con- 
ductor or  driver  in  starting  the  car,  or  was  pushed  there- 
from by  a  person  not  under  the  control  of  the  plaintiff  in 
error,  submitted  to  the  jury,  unembarrassed  by  any  other 
(luestion.  To  embrace  any  other  question  of  negligence 
under  the  pleadings  was  error  in  the  trial  justice.  Marquette 
&c,  R,  R.  V.  Marcott,  41  Mich.,  433  ;  Flint  &  Pere  Marquette 
Ry.  V.  Stark,  38  Mich.,  714,  719,  720;  Chicago  &  Alton  R. 
R.  V.  Robinson,  8  Bradw.,  140,  145  ;  Edens  v.  Hannibal  & 
St.  /.  R,  R,,  72  Mo.,  212,  213  ;  Waldheir  v.  Hannibal  &  St. 
/.  R.  R.,  71  Mo.,  514,  516;  Buffington  v.  A.&P.  R.  R.,  64 
Mo.,  246,  248. 

2.  The  court  below  erred  in  refusing  to  charge  the  jury  as 
prayed  by  the  plaintiff  in  error  that  the  defendant  in  error 
was  bound  to  give  notice  of  her  intention  to  leave  the  car  if 
the  circumstances  were  such  at  the  time  that  the  conductor 
could  not  know  of  her  intention. 

3.  The  court  below  also  erred  in  refusing  to  instruct  the 
jury  as  to  the  proper  weight  to  give  to  testimony  of  the  de- 
fendant in  error  and  in  unduly  accentuating  the  same. 

Messrs.  Shellabarger  &  Wilson  and  Mr.  A.  A.  Hoehling, 
Jr.,  for  the  defendant  in  error,  in  their  brief  cited  the  follow- 
ing authorities  :  Harmon  v.  R.  R.  Co.,  18  D.  C,  255  ;  Rail- 
way  Co.  v.  Smith,  90  Ala.,  60 ;  Thompson  on  Carriers,  443  ; 
Poulin  v.  Railroad  Co.,  61  N.  Y.,  621 ;  Nichols  v.  Railroad 
Co.,  38  N.  Y.,  131  ;  Railroad  Co.  v.  Mumford,  3  Am.  &  Eng. 
Railroad  Cas.,  312  ;  Colt  v.  R.  R.  Co.,  23  N.  Y.  Superior,  189 ; 
Railroad  Co.  v.  Hendricks,  26  Ind.,  228 ;  Shearman  &  Red- 
field  on  Neg.,  (4  ed.)Sec.  508;  Texas  v.  Chiles,  21  Wall., 
488;  R.  R.  Co.  v.  Pollard,  22  Wall.,  341. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court: 

The  errors  assigned  embrace  three  propositions  which  will 
be  considered  in  their  order. 
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I.  The  first  error  assigned  is,  that  "the  court  erred  in  di- 
recting the  jury  that  they  might  find  a  verdict  for  plaintiff, 
without  finding  as  a  fact  the  specific  negligence  alleged  in  the 
declaration  to  have  been  committed,  but  upon  evidence  of 
other  negligence  not  alleged." 

It  is  unquestionably  true,  as  claimed  by  appellant,  that 
where  a  distinct  charge  of  negligence  is  made,  the  right  to 
recover  must  depend  upon  the  proof  thereof,  and  no  recovery 
can  be  had  upon  any  other  ground  not  alleged  in  the  decla- 
ration. Flint  &  Pere  Marquette  Ry.  Co,  v.  Stark,  38  Mich., 
714;  Edens  v.  Hannibal  &  St.  Jo.  R.R.,  72  Mo.,  212. 

The  allegation  of  the  declaration  in  this  case  is,  that  ^'  the 
driver  and  conductor  so  carelessly,  negligently  and  unskil- 
fully drove  and  managed  said  car  that  afterwards,  and  whilst 
the  said  plaintiff  was  in  the  act  of  alighting  from  and  leaving 
said  car,  which  had  stopped  for  that  purpose,  etc.;  .  .  .  she 
using  at  the  time  proper  care  and  caution,  and  without  any 
negligence  or  carelessness  on  her  part,  by  and  through  the 
mere  carelessness,  negligence,  unskilfulness  and  misconduct 
of  the  said  driver  and  conductor,  and  without  any  warning  to 
the  said  plaintiff  said  car  was  suddenly  started  and  put  in 
motion  whereby  the  said  plaintiff  was  violently  thrown  to  the 
ground,"  etc. 

It  is  claimed  that  the  special  prayers  g^ven  at  the  request 
of  plaintiff,  and  the  general  charge  of  the  court,  permitted  the 
jury  to  find  for  the  plaintiff  if  tfiey  should  believe  that  the 
crowded  condition  of  the  car  was  the  cause  of  the  accident, 
irrespective  of  the  fact  that  the  fall  may  have  been  proxi- 
mately caused  by  the  push  of  another  passenger,  and  not  by 
the  negligent  starting  of  the  car  at  all. 

If  this  assumption  of  the  effect  of  the  instructions  to  the 
jury  be  correct,  the  contention  of  the  appellant  would  be 
sound;  for  we  cannot  hold  with  the  appellee  that  this  specific 
act  of  negligence  is  within  the  allegations  of  the  declaration 
above  quoted. 

A  careful  examination  of  the  charge  and  special  instruc- 
tions, however,  we  think  shows  that  the  court  intended  to, 
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and  did,  limit  plaintiffs  right  of  recovery  to  proof  of  the  neg- 
ligent starting  of  the  car  as  she  attempted  to  alight,  and  that 
the  jury  were  not  misled  by  the  expressions  witii  respect  to 
its  crowded  condition. 

While  not  expressed  as  clearly  as  it  might  have  been,  it 
nevertheless  appears  plainly  enough  that  the  crowded  con- 
dition of  the  car  was  referred  to  only  as  bearing  upon  the 
question  of  plaintiffs  own  negligence  in  the  delay  attending 
her  attempt  to  get  out  as  well  as  that  of  the  conductor  in  fail- 
ing to  observe  her  situation,  which  is  included  in  the  chaiige 
of  his  negligence  in  starting  the  car  too  soon. 

The  charge  of  the  court  is  too  lengthy  to  be  copied  in  full, 
but  at  the  risk  of  unnecessary  prolixity,  we  will  state  its  sub- 
stance fully,  quoting  its  precise  language  where  necessary 
only,  in  order  that  the  question  may  be  fairly  presented  and 
considered. 

In  the  beginning,  the  issues  are  fairly  stated,  and  plaintiffs 
right  to  recover  is  made  wholly  to  depend  upon  proof  of  the 
charge  that  she  was  thrown  from  the  car  by  its  negligent 
starting  while  she  was  in  the  act  of  alighting. 

The  court  then  read  to  the  jury  two  special  prayers  of  the 
defendant,  in  substance  as  follows:  ist.  If  from  all  the  evi- 
dence the  jury  shall  find  the  plaintiffs  injuries  were  caused 
by  her  being  thrown,  or  pushed,  from  the  car  by  a  person  who 
was  attempting  to  get  on,  and  not  by  the  sudden  starting  of 
the  car  while  plaintiff  was  in  the  act  of  alighting,  she  is  not 
entitied  to  recover.  2d.  If  the  jury  believe  plaintiff  was 
pushed  from  the  car  by  a  person  not  an  agent  of  defendant, 
under  such  circumstances  that  defendant,  by  the  exa-cise  of 
reasonable  care,  could  not  have  prevented  it,  then  she  cannot 
recover.  The  first  of  these  prayers  was  given  with  this  quali- 
cation:  "  I  do  not  desire  you  to  get  the  understanding  that  if 
she  was  pushed,  and  at  the  same  time  the  car  started,  and 
that  both  contributed  to  throw  her  from  the  car,  that  would 
excuse  the  defendant.  It  would  not  excuse  the  defendant  if 
the  starting  of  the  car  was  responsible  in  whole  or  in  part  for 
her  fall  while  attempting  to  alight." 
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This  qualification  was  correctly  made.  One  cannot  escape 
the  consequences  of  his  own  negligence  merely  because 
another  person,  with  whom  he  has  no  connection,  or  over 
whom  he  has  no  control,  may  have  contributed  to  the  injury 
by  his  wrongful  or  negligent  act 

The  court  then  said  to  the  jury:  "A  good  deal  has  been 
said  in  this  case  about  the  car  being  crowded.  Upon  that 
subject  I  advise  you  that  if  the  defendant  did  permit  its 
car  to  be  so  crowded  with  passengers  that  egress  was  diffi- 
cult; and  necessarily  slow,  then  it  was  its  duty  to  take  that 
into  consideration  and  to  allow  more  time,  if  necessary,  for 
passengers  to  alight,  and  to  watch,  if  necessary,  still  more 
closely,  to  see  that  passengers  who  were  trying  to  alight  had 
a  reasonable  opportunity  to  do  so."  The  foiuth  prayer  of 
the  plaintiff  was  then  read  as  follows:  "  If  from  the  evidence 
in  this  case,  the  jury  believe  that  the  crowded  condition  of  the 
car  on  its  rear  platform,  from  which  the  plaintiff  attempted 
to  alight  at  the  time  she  was  injured,  so  obstructed  her  exit 
from  the  car  as  to  cause  a  delay  in  her  exit  of  such  character 
and  extent  as  that,  in  the  absence  of  such  delay,  the  jtiry  be- 
lieve  she  would  have  safely  alighted  from  the  car  and  avoided 
the  fall  which  caused  her  injury,  then  the  defendant  is  liable 
for  such  condition  of  the  car  and  platform  which  caused  said 
delay.** 

Following  immediately  upon  this,  the  court  read  the  de- 
fendant's fifdi  special  prayer  as  follows:  ^  If  the  jury  shall  find 
from  the  whole  evidence  that  on  the  occasion  described  in 
the  declaration,  the  interior  of  plaintiff's  car  and  the  platform 
were  crowded  with  passengers,  that  fact  did  not  excuse  the 
plaintiff  frcnn  the  exercise  of  reasonable  care  in  leaving  the 
car,  but  did  require  her  to  exercise  a  degree  of  care  propor- 
tionate to  the  danger  attending  the  getting  out  of  the  car 
while  in  a  crowded  condition." 

Having  read  these,  the  court  addressed  the  jury  thus:  "I 
cannot  perhaps  find  a  better  occasion  than  right  here  to  say 
what  I  want  to  say  upon  that  subject  in  explanation  and,  if 
necessary,  in  modification  of  both  tfiese  prayers.    If  this  lady 
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was  pushed  off  this  platform  while  the  car  was  standing  still, 
as  contended  by  defendant,  then  the  case  which  the  plaintiff 
makes  by  her  declaration  has  not  been  proven  and  she  cannot 
recover.  If  she  fell  from  the  platform,  or  if  she  fell  from  the 
car  while  in  the  act  of  alighting,  and  that  fall  was  occasioned 
by  the  starting  of  the  car  while  she  was  in  the  act  of  alighting, 
then  she  can  recover,  unless  you  think  it  was  her  own  care- 
lessness which  was  the  occasion  of  the  fall.  With  reference 
to  the  crowded  condition  of  the  car,  as  I  have  ah-eady  stated 
in  substance,  that  should  be  considered  by  the  jury,  if  it  be 
true,  for  the  purpose  of  determining  what  was  reasonable 
and  proper  all  around.  If  the  car  were  crowded,  and  the 
platform  were  crowded,  then  it  is  entirely  proper  to  regard 
that  in  considering  how  much  time  ought  to  have  been  given 
to  this  plaintiff  to  make  her  egress  properly  from  the  car." 

The  language  of  the  fourth  prayer  given  on  behalf  of  the 
plaintiff,  as  quoted  above,  taken  by  itself,  is  open  to  the  ob- 
jection made  to  it,  and  without  qualification  might  probably 
have  misled  the  jury.  Taken  in  connection,  however,  with 
the  entire  charge,  and  especially  with  that  part  which  follows 
and  expressly  qualifies  it,  we  do  not  see  how  it  could  have 
had  that  effect,  and  the  error,  if  any,  is  immaterial. 

The  evidence  regarding  the  crowded  condition  of  the  car 
was  g^ven  without  objection,  and  was  plainly  relevant  as  a 
circumstance  for  the  jury  to  consider  in  determining  whether 
the  plaintiff  was  negligent  in  attempting  to  leave  the  car 
as  well  as  whether  the  conductor  should,  on  that  account, 
have  closely  observed  the  passengers  desiring  to  get  off  and 
give  them  more  than  ordinary  time  for  the  purpose. 

Considered  in  this  light — ^and  we  think  it  was  so  presented 
to  the  jury — ^the  fact  was  material  in  the  proper  determina- 
tion of  the  main  fact  upon  which  the  case  necessarily  turned, 
viz..  Was  the  car  started  prematurely,  and  did  this  wholly 
cause,  or  in  conjunction  with  the  wrongful  act  of  a  third  per- 
son, contribute  materially  to  the  injury? 

2.  The  second  error  assigned  is,  the  refusal  of  the  court  to 
charge  that "  the  plaintiff  was  bound  to  give  notice  of  her  in- 
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tetition  to  leave  the  car,  if  the  circumstances  were  such  at  the 
time  that  the  conductor  could  not  know  of  her  intention/' 

As  an  abstract  proposition  of  law,  this  charge  would  be 
correct;  but  in  application  to  the  facts  of  this  case,  it  would 
be  erroneous  and  misleading. 

When  a  car  is  in  motion  it  is  the  duty  of  the  passenger  who 
desires  to  alight  to  give  notice  of  his  wish  to  the  conductor, 
whose  duty  it  is  then  to  cause  the  car  to  be  stopped  at  the 
t>roper  place.  But  when  a  car  has  been  stopped  to  let  off 
and  take  on  passengers,  at  a  crossing,  it  is  the  duty  of  the 
conductor  to  ascertain  those  of  his  passengers  who  intend  to 
alight,  and  to  hold  the  car  a  sufficient  length  of  time  to  enable 
them  to  alight  in  safety,  by  the  exercise  of  reasonable  dili- 
gence, and  not  to  put  the  car  in  motion  again  until  the  last 
one  has  left  it.     Railway  Co.  v.  Smith,  90  Ala.,  60. 

It  is  an  undisputed  fact  in  this  case  that  the  car  had  stopped 
to  let  off  and  take  on  passengers,  and  that  plaintiff  undertook 
to  leave  it  before  it  was  again  started,  and  hence  the  charge 
asked  had  no  application  whatever. 

If  the  conductor  was,  at  the  time,  engaged  in  other  duties 
and  did  not  observe  plaintiff  at  all  in  her  attempt  to  leave  the 
car,  under  the  circumstances,  this  fact  would  rather  aggravate 
than  excuse  the  charge  of  negligence. 

As  we  have  before  said,  it  was  his  duty,  when  the  car 
stopped,  to  see  that  all  passengers  attempting  to  get  out,  were 
safely  off  before  starting  the  car,  and  he  ought  not  to  have 
engaged  in  anything  else  that  would  prevent  this  observation. 
Harmon  v.  W.  &  G,  R,  R.  Co.,  18  D.  C,  255  ;  S.  C.  147  U. 
S.,  571. 

3.  The  third  error  assigned  is,  the  refusal  of  the  court  to 
give  a  special  prayer  offered  by  the  defendant,  which  directed 
the  attention  of  the  jury  to  the  pecuniary  interest  of  the  plain- 
tiff, and  advised  them  to  *  receive  the  testimony  with  great 
caution  as  not  entitled  to  the  same  weight  and  degree  of 
credibility  as  the  testimony  of  a  disinterested  witness  whose 
veracity  has  riot  been  impeached,'*  etc. 

This  instruction  was  properly  refused.    There  is  no  rule  of 
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law  which  gives  one  competent  witness  greater  weight  than 
another.  Naturally,  the  jury,  in  weighing  the  evidence^  es- 
pecially where  there  has  been  a  conflict  of  witnesses,  may 
take  into  consideration  the  interests  and  relations  of  those 
who  testify;  but  the  court  should  carefully  refrain  from  the 
expression  of  any  opinion  with  respect  thereto. 

We  concur  in  what  has  been  said  by  the  Supreme  Court  of 
Alabama  in  a  case  directly  in  point:  "It  can  never  be 
affirmed,  as  matter  of  law,  that  it  is  the  duty  of  the  jury  to 
give  more  weight  to  the  evidence  of  one  witness  than  they 
accord  to  another,  on  the  ground  of  interest  in  the  one  and  a 
lack  of  it  in  the  other.  On  the  contrary,  it  is  always  compe- 
tent for  the  jury  to  believe  or  disbelieve  a  witness,  wholly 
irrespective  of  any  interest  he  may  or  may  not  have  in  the 
litigation."     Railroad  Co.  v.  Watson,  90  Ala.,  70. 

There  being  no  error,  the  judgment  of  the  court  below 
should  be  in  all  things  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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TAYLOR 

THE  GIRARD  LIFE  INSURANCE,  ANNUITY  AND 
TRUST   COMPANY. 


Duds  OF  Trust;  Foreclosure;  Redemption  Decree  ;  Trustees* 
Sale,  Vacation  of  ;  Deed  of  Trust  Lien« 

1.  A  suit  in  eqaity  was  brought  to  foreclose  a  deed  of  trust  for  the  non- 

pa3rment  of  overdue  notes  secured  thereby,  and  of  money  advanced 
for  taxes  and  insurance,  in  accordance  with  its  provisions.  The 
decree  passed,  set  forth  the  various  items  of  debt  due  under  the 
deed  of  trust,  and  provided  that  unless  the  same  were  paid,  the 
property  included  in  the  deed  should  be  sold.  Error  being 
assigned  that  the  decree  was  invalid,  in  that  it  did  not  <*  declare 
the  fact,  nature  or  extent  of  the  default  which  constituted  the 
breach  of  the  conditions  of  the  deed  of  trust,"  nor  find  the  amount 
due  thereunder :  Held^  That  the  decree  was  a  sufficient  finding 
that  the  money  was  due,  and  that  its  non-payment  was  a  breach  of 
the  conditions  of  the  deed  of  trust. 

2.  In  view  of  the  fact  that  the  instrument  sought  to  be  foreclosed  was  a 

deed  of  trust  and  not  a  mortgage,  and  of  the  particular  circum- 
stances of  the  case  as  stated,  it  was  immaterial  that  the  decree 
failed  to  fix  a  definite  time  within  which  the  debtor  might  redeem. 

3.  In  such  a  case,  it  is  discretionary  with  the  trial  court  whether  or  not 

to  refer  the  case  to  the  auditor,  to  ascertain  the  amount  due  under 
the  deed  of  trust. 

4.  The  effect  of  a  decree  vacating  a  trustees'  sale  under  a  deed  of  trust, 

is  to  restore  the  parties  interested  to  the  positions  occupied  by 
them  before  the  sale  was  made. 

5.  The  lien  of  a  deed  of  trust  extends  to  money  paid  by  the  purchaser 

at  a  deed  of  trust  sale  for  taxes  on  the  property,  pending  litiga- 
tion, which  results  in  the  vacation  of  the  sale. 

No.  61.    Submitted  June  i6, 1893. — Decided  September  22,  1893. 

Hearing  on  appeal  by  one  of  the  defendants  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding 
an  equity  term,  in  a  suit  brought  to  foreclose  a  deed  of  trust 
Affirmed. 

The  Court  in  its  opinion  stated  the  case  as  follows: 

On  the  20th  day  of  July,  1885,  George  Taylor  borrowed 
of  the  Girard  Life  Insurance,  Annuity  and  Trust  Company 
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$60,000,  for  which  he  gave  his  note,  payable  three  years 
after  date,  with  interest  at  the  rate  of  six  per  cent  per  an- 
num until  paid;  he  also  gave  six  coupon  notes,  for  the  three 
years'  interest,  for  $1,800  each,  payable  respectively  in  six, 
twelve,  eighteen,  twenty-four,  thirty,  and  thirty-six  months 
from  date,  with  interest  at  six  per  cent  from  maturity  until 
paid. 

To  secure  these  notes  he  executed  a  deed  of  trust,  in  which 
he  was  joined  by  his  wife,  Eleanor  Taylor,  to  the  defendants 
Tyler  and  Rutherford,  trustees,  whereby  he  conveyed  certain 
lots  on  Vermont  avenue,  in  the  city  of  Washington,  with 
buildings  thereon. 

It  was  stipulated  in  the  trust  deed  that  Taylor  should  pay 
all  the  taxes  assessed  against  the  premises,  as  they  accrued, 
and  should  keep  the  buildings  insured  for  the  benefit  of  the 
holder  of  the  notes  in  the  sum  of  at  least  $27,000  until  the 
debt  should  be  paid.  It  was  further  provided  that  if  Taylor 
should  make  default  with  respect  to  the  taxes  and  insurance, 
any  sums  advanced  by  the  holder  of  the  notes  on  that  ac- 
count should  bear  six  per  cent  interest  until  paid  and  be- 
come an  additional  charge  upon  the  property.  The  trust 
deed  contains  the  usual  form  of  power  of  sale  in  the  event  of 
default  on  the  part  of  Taylor  in  the  payment  of  the  notes,  or 
any  one  of  them,  as  they  matiu-ed,  or  in  the  payment  of  any 
sums  advanced  on  account  of  the  taxes  and  insurance,  upon 
demand  therefor. 

The  complainant  filed  its  bill  for  foreclosure  of  said  lien, 
March  25,  1891,  in  the  Supreme  Court  of  the  District  of 
Columbia,  making  George  Taylor  and  his  wife  Eleanor,  and 
the  trustees,  Tyler  and  Rutherford,  parties  defendant 

The  foregoing  facts  with  respect  to  the  notes  and  trust 
deed  were  alleged  in  the  bill,  and  it  was  charged  that  the 
principal  note  for  $60,000  and  the  last  interest  note  for 
$1,800,  payable  thirty-six  months  from  date,  were  due  and 
unpaid. 

Complainant  further  alleged  the  pajrment  of  taxes  on  the 
premises  for  several  years,  amounting  to  about  $3,123.22,  as 
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well  as  about  $155  for  insurance,  and  the  failure  of  defendant 
to  pay  the  same  upon  demand. 

Defendants  George  and  Eleanor  Taylor  answered,  admit- 
ting the  loan  of  the  money,  the  execution  of  the  trust  deed  and 
notes,  and  their  non-payment  by  George  Taylor,  but  denied 
the  payment  of  the  taxes  and  insurance  by  complainant 
They  also  denied  that  plaintiff  was  the  owner  of  the  notes 
sued  on,  and  alleged  that  they  had  been  paid  to  it  by  W.  B. 
Moses,  in  consideration  of  the  conveyance  of  the  premises 
to  him  by  the  said  trustees;  and  also  that  the  taxes  and  insur- 
ance premiums  had  been  paid  by  said  Moses  on  his  own 
account  Wherefore  complainants  had  no  right  to  enforce 
the  trust,  &c.  By  amendment  to  the  bill,  January  5,  1892, 
Chas.  C.  Cole  was  made  a  party  defendant,  upon  the  ground 
that  since  the  execution  of  the  notes  and  trust  deed  the  said 
George  and  Eleanor  Taylor  had  conveyed  the  premises  to 
him,  subject  to  complainant's  rights. 

Cole  answered,  admitting  the  truth  of  the  allegations  of 
the  bill,  and  alleged  that  the  premises  had  been  conveyed  to 
him  in  trust  by  Taylor  and  wife  to  secure  $10,000  advanced 
to  pay  off  certain  judgments  and  other  claims  against  Taylor, 
under  a  contract  which  was  made  an  exhibit  to  the  answer. 
Cole  also  alleged  that  the  premises  were  sold  on  December 
7,  1888,  by  the  trustees  to  one  W.  B.  Moses,  and  that  he 
assigned  the  said  contract  and  lien  to  the  said  W.  B.  Moses, 
who  used  the  same  in  the  settlement  made  by  him  with  the 
trustees  for  the  purchase  money  under  the  sale.  He  further 
alleged  that  the  sale  to  Moses  was  afterwards  set  aside  by 
the  Supreme  Court  of  the  District,  in  general  term,  by  reason 
whereof  the  said  contract  had  been  revived,  and  all  the  par- 
ties placed  in  statu  quo, 

W.  B.  Moses  became  a  party  defendant  upon  his  own 
petition,  and  filed  an  answer  March  16,  1892,  in  which  he 
also  admitted  the  allegations  of  the  bill.  He  further  alleged 
that  he  was  the  owner  of  certain  judgments  against  George 
Taylor  which  constituted  liens  on  his  equity  of  redemption 
in  said  premises.    He  also  joined  in  the  allegations  of  de- 
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f endant  Cole  respecting  the  oontract  between  him  and  George 
Taylor,  its  endorsement  to  him  and  his  ownership  thereof, 
and  alleged  that  the  property  was  worth  more  than  the  debt 
of  complainant,  and  that  the  only  security  he  had  for  the  pay- 
ment of  his  claims  was  the  right  to  have  them  charged  upon 
the  equity  of  redemption  of  George  Taylor  therein.  He 
joined  in  the  prayer  of  the  bill  for  the  sale  of  the  premises 
and  asked  that  in  the  application  of  die  proceeds  his  equities 
might  be  protected. 

It  appears  from  the  evidence  that  upon  breach. of  the  con- 
ditions of  the  trust  deed,  the  trustees,  on  December  7,  1888, 
sold  the  property  at  public  sale  to  the  said  W.  B.  Moses,  for 
the  sum  of  $97,800.  In  part  payment  of  this  purchase  price, 
complainant  loaned  Moses  $65,000,  for  which  he  gave  his 
note,  secured  by  deed  of  trust  on  the  premises,  under  date  ot 
May  3,  1889;  that  is  to  say,  it  received  his  note  for  that  sum 
as  so  much  cash  to  be  credited  to  the  trustees  in  their  settle- 
ment 

Moses  being  the  owner  of  certain  judgments,  as  alleged  in 
his  answer,  took  steps  to  have  them  allowed  also  as  credits 
upon  the  pim:hase.  Taylor  filed  a  bill  to  set  aside  the  sale 
made  by  the  trustees,  which  was  dismissed  in  the  spedal 
term,  but  upon  appeal  to  the  general  term,  this  decree  was  re- 
versed and  the  sale  was  annulled.  Pending  this  litigation, 
the  payments  were  made  on  account  of  the  taxes  and  insur- 
ance premiums,  at  the  dates  and  in  the  amounts  set  forth  in 
the  bill,  by  complainant  and  Moses  respectively.  Of  the 
proceeds  of  the  sale  made  to  Moses,  $71,236.23  were  due 
complainant,  and  in  pay-nent  complainant  received  the  $65,- 
000  note  and  $6,236.23,  which  was  paid  in  cash  by  Moses, 
who  also  paid  to  complainant  the  interest  accruing  on  his 
note  between  the  time  of  its  execution  and  the  time  the  sale 
was  set  aside,  which  was  about  two  years.  In  this  connec- 
tion, it  may  be  remarked,  that  the  appeal  taken  by  Taylor 
from  the  dismissal  of  his  bill  to  annul  the  sale  did  not  operate 
as  a  supersedeas.  It  seems  that  the  notes  given  by  Taylor 
to  complainant  have  remained  in  its  possession  uncancelled, 
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and  it  was  understood  that  in  the  event  of  the  sale  being  set 
aside,  Moses  would  be  entitled  to  be  reimbursed  for  money 
expended  by  him  in  paying  taxes  and  for  insurance. 

Moses  seems  to  have  acted  throughout  upon  this  under- 
standing, and  has  permitted  these  payments  to  be  treated  as 
if  made  for  complainant's  use  and  on  its  account,  relying 
upon  complainant,  and  not  t^on  the  court,  to  protect  his 
rights  in  tiie  premises. 

On  March  18,  1892,  the  court,  in  special  term,  entered  a 
decree  to  the  effect  that,  '*  imless  the  defendant  George  Tay- 
lor shall  pay  to  the  complainant  upon  the  claims  set  forth  in 
the  bill  in  this  case  the  foltowing  sums  of  money,  to-wit " — 
here  are  stated  the  several  items  of  debt  as  set  forth  in  the 
bill — ^  the  real  estate  mentioned  in  the  proceedings  be  sold." 
The  decree  appoints  Walter  H.  Smith  and  Nathaniel  Wilson, 
solicitors  respectively  for  complainant  and  defendant  Taylor, 
trustees  to  make  the  sale,  and  directs  them  to  pay  all  costs 
and  commissions  out  of  the  proceeds,  and  pay  the  surplus,  if 
any,  into  court,  concluding  with  the  recital,  "  all  questions  as 
to  the  application  of  the  residue  of  the  purchase  money  are 
reserved  for  the  further  order  of  the  court" 

The  defendant,  George  Taylor,  appealed  from  this  decree 
to  the  general  term,  and  the  same  not  having  been  decided 
when  the  act  creating  this  court  took  effect,  has  been  regu- 
larly transferred  to  it  as  provided  therein. 

Mr.  Nathaniel  Wilson  for  the  appellants : 

1.  The  decree  appealed  from  is  erroneous  and  invalid,  in 
&at  it  does  not  declare  the  fact,  nature,  or  extent  of  the  de- 
fault which  constituted  the  breach  of  the  conditions  of  the 
deed  of  trust,  nor  does  it  find  or  adjudge  the  amount  due 
under  the  terms  and  conditions  of  the  deed  of  trust  Chicago 
6r  Vincennes  R.  R.  Co,  v.  Fosdick,  106  U.  S.,  47 ;  Howell  m. 
Western  R.  R.  Co.,  94  U.  S.,  463  ;  Clari  v.  Reybum,  8  Wall., 
318. 

2.  There  should  have  been  a  reference  to  the  auditor  to 
determine  the  amount  due.    Daniel's  Ch.  Pr.,  3d  ed.  1016  and 
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2224.  The  bill  of  complaint  prays  "to  have  an  account 
taken.*^  This  made  a  reference  to  the  auditor  proper  and 
necessary.  Md.  act  1785,  Ch.  72,  Sec.  17;  Mackey's  Practice, 
p.  432;  Boone  on  Mortgages,  8th  ed.,  183;  Jones  on  Mort- 
gages, 1467. 

3.  No  competent  proof  was  before  the  court  in  respect  of 
the  note  or  mortgage.  Jones  on  Mortgages,  Sec.  1469; 
Dawden  v.  Wilson,  71  111.,  485;  Boone  on  Mortgages,  Sec. 
182. 

Mr.  Walter  H.  Smith  for  the  appellee,  the  Insurance  Co. 
Mr.  W.  L.  Cole  for  the  appellees,  Moses  and  Cole : 

The  setting  aside  of  the  sale  reinstated  the  trust  and  all 
parties  to  their  original  rights  and  liabilities,  and  entitled  the 
purchaser  to  a  return  of  his  purchase  money,  and  disburse- 
ments for  the  benefit  of  the  parties  to  the  original  deed  of 
trust  or  mortgage.  2  Jones  on  Mortg.,  §1861  ;  Trotter  v. 
White,  26  Miss.,  ^^ ;  Fort  v.  Roush,  104  U.  S.,  142  ;  Stack- 
pole  V.  RobUns,  47  Barb.,  212  ;  S.  C.  (affirmed)  48  N.  Y.,  665. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court  : 

Several  errors  have  been  assigned,  which  will  be  consid- 
ered in  the  order  of  their  presentation  on  the  arg^ument: 

I.  It  is  objected  that  "the  decree  is  erroneous  and 
invalid  in  that  it  does  not  declare  the  fact,  nature  or  extent 
of  the  default  which  constituted  the  breach  of  the  conditions 
of  the  deed  of  trust,  nor  does  it  find  or  adjudge  the  amount 
due  under  the  terms  and  conditions  of  the  deed  of  trust** 
The  authorities  cited  in  support  of  this  contention,  viz.,  Rail- 
road  Co.  v.  Fosdick,  106  U.  S.,  47  ;  Hozvellv.  Western  R.  R. 
Co.,  94  U.  S.,  463;  ClarJk  v.  Reybum,  8  Wall.,  318,  do  not 
sustain  its  application  to  this  case;  the  cases  are  different  in 
several  essential  particulars. 

In  the  first  of  these  cases,  it  is  said  that  it  is  "  indispensable 
in  such  a  decree  that  there  should  be  declared  the  fact,  nature 
and  extent  of  the  default  which  constituted  the  breach  of  the 


Digitized  by 


Google 


Taylor  v,  Girard  Life  Ins.,  &c.  Co.  215 

condition  of  the  mortgs^ge,  and  which  justified  the  com- 
plainant in  filing  his  bill  to  foreclose  it,  and  the  amount  due 
on  account  thereof,  which,  with  any  further  sums  subse- 
quently accruing  and  having  become  due,  according  to  the 
terms  of  the  security,  the  mortgagor  is  required  to  pay  within 
a  reasonable  time  to  be  fixed  by  the  court,  and  which,  if  not 
paid,  a- sale  of  the  mortgaged  premises  is  directed."  The 
decree,  however,  was  not  reversed  merely  because  of  its  fail- 
ure to  recite  these  particulars,  and  the  expression  of  the 
court  must  be  taken  with  respect  to  the  facts  of  the  case 
before  it.  It  was  a  bill  to  foreclose  a  railway  mortgage  secur- 
ing a  series  of  bonds,  not  due  for  many  years,  unless  matured 
by  default  in  certain  matters  respecting  the  pa3mient  of  the 
interest;  and  the  right  to  foreclose  therefor  was  in  certain 
respects  dependent  upon  the  action  of  a  majority  of  the 
bondholders.  The  situation  was  further  complicated  by  the 
fact  that  a  number  of  the  bondholders  had  waived  the  de- 
fault in  the  payment  of  their  interest  by  an  agreement  re- 
specting the  same  made  with  the  railway  company.  Upon 
this  state  of  facts,  it  was  considered  essential  that  the  exist- 
ence of  all  the  facts  necessary  to  the  rig-ht  of  foreclosure  and 
sale  should  be  specially  ascertained  and  set  forth  in  the  de- 
cree. 

In  Clark  v.  Reyburuy  there  had  been  a  regular  foreclosure 
of  the  mortgage  as  to  the  mortgagor,  Qark,  and  sale  there- 
under, and  this  bill  was  filed  against  Mrs.  Qark  and  a  trustee 
for  her  benefit,  who  were  not  parties  to  the  original  bill,  for 
a  strict  foreclosure  of  the  equity  of  redemption,  which  the 
trustee  held  for  her  under  a  deed  from  her  husband,  the 
mortgagor.  Respecting  the  decree  appealed  from,  the  court 
said: "  The  decree  does  not  find  either  tfie  fact  or  the  amount 
of  the  alleged  indebtedness.  It  is  silent  upon  the  subject 
The  record  shows  no  proceeding  in  relation  to  it.  No  time" 
was  given  either  to  Mrs.  Qark  or  her  trustee  within  which 
to  pay  and  redeem.  The  foreclosure  was  unconditional,  and 
made  absolute  at  once'';  and  for  these  reasons  it  was  re- 
versed.   8  Wall.,  321. 
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In  Howell  v.  West  R.  R,  Co.,  the  bill  was  to  foreclose  a 
raUway  mortgage,  which  by  its  terms  matured  the  long-time 
bonds  secured  thereby,  upon  default  in  the  payment  of  in- 
terest The  court  held  that  the  stipulation  by  which  the 
bonds  were  matured  was  void  because  in  conflict  with  the 
law  by  which  their  issuance  was  authorized,  and  that  all  that 
was  due  plaintiff  was  his  overdue  and  unpaid  interest,  for 
which  "  he  had  a  right  to  a  decree  which  will  ascertain  the 
sum  so  due  and  give  the  company  a  reasonable  time  to  pay 
it,  say  ninety  days,  or  six  months,  or  until  the  next  term  of 
the  court,  in  the  discretion  of  that  court" 

This  is  a  simple  suit  to  foreclose  an  ordinary  mortgage 
lien  for  the  non-pa3mient  of  notes  long  since  due  by  their 
express  terms,  and  of  money  advanced  for  taxes  and  insur- 
ance in  accordance  with  the  provisions  of  the  deed  of  trust. 
There  was  no  issue  as  to  the  notes  and  the  amounts  and 
dates  of  pa3mient  of  the  several  items  for  taxes  and  insur- 
ance. The  decree  sets  out  the  amounts  due  on  these  several 
accounts,  with  their  maturity,  and  the  rate  of  interest  each 
shall  bear,  with  perfect  accuracy,  and  we  think  it  is  a  suffi- 
cient finding  that  the  money  is  due  and  its  non-payment  a 
breach  of  the  condition  of  the  deed  of  trust  It  is  true,  no 
special  time  was  fixed  within  which  defendant  might  redeem, 
but  he  had  until  the  actual  and  final  closing  of  the  sale  to  do 
so  if  he  desired.  It  was  said  in  Railroad  Co,  v.  Fosdick,  io6 
U.  S.,  69,  that  "the  ordinary  period  fixed  for  redemption 
ought  to  be  varied  so  as  to  be  reasonable,  according  to  the 
discretion  of  the  court,  and  the  particular  circumstances  of  the 
case."  This  is  not  the  case  of  the  foreclosure  of  an  ordinary 
mortgage.  The  instrument  signed  by  the  defendants  ex- 
pressly empowered  the  trustees  to  sell  the  property  at  public 
sale^  upon  ten  days'  notice  only,  in  case  of  default  in  the  pay- 
ment of  the  notes  secured  thereby.  The  decree  appealed 
from  requires  the  trustees  appointed  therein  to  give  at  least 
fifteen  days'  notice  of  the  time  and  place  of  sale,  and  pro- 
vides that  it  shall  be  made  for  one-third  cash,  and  the  re- 
mainder payable  in  one  and  two  years. 
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We  cannot  say,  under  the  particular  circumstances  of  this 
case,  in  which  the  collection  of  a  confessedly  just  debt  has 
been  greatly  delayed,  that  the  court  erred  in  failing  to  fix 
some  definite  time  in  the  future  for  the  payment  of  the  sums 
due,  before  which  the  sale  could  not  be  made. 

2.  The  second  error  assigned  is  that  **  there  should  have 
been  a  reference  to  the  auditor  to  determine  the  amount  due." 

It  was  the  duty  of  the  court  to  ascertain  and  adjudge  the 
amount  due.  In  its  discharge  it  had  the  power  to  call  to  its 
aid  the  services  of  the  auditor,  but  this  was  a  matter  entirely 
within  its  discretion.  When  the  court  to  whom  such  a  cause 
is  submitted  sees  proper  to  ascertain  the  amount  for  which 
judgment  shall  be  rendered  without  this  aid,  we  do  not  see 
any  possible  ground  for  complaint. 

3.  The  action  of  the  court  in  allowing  complainant  to  re- 
cover the  sums  of  money  paid  by  W.  B.  Moses  on  account 
of  taxes  while  the  validity  of  the  sale  to  him  was  in  litigation, 
is  the  subject  of  the  third  error  assigned.  It  is  claimed  that 
these  payments  were  not  covered  by  the  deed  of  trust  be- 
cause the  lien  of  that  instrument  is  expressly  limited  to  sums 
for  that  purpose  advanced  only  by  the  "  holder  of  the  notes." 
The  eflFect  of  the  decree  vacating  the  sale  of  the  trustees  to 
Moses  was  to  restore  the  parties  to  the  precise  position  oc- 
cupied by  them  before  it  was  made.  The  status  quo  was 
completely  restored.  TroUer  v.  White,  26  Miss.,  88  ;  Stack- 
poU  v.  Robbins,  48  N.  Y.,  665  ;  Fort  v.  Roush,  104  U.  S.,  142. 

The  money  paid  by  Moses,  during  the  time  that  he  claimed 
ownership  under  his  purchase,  was  for  the  benefit  of  the  es- 
tate. Had  he  not  relied  on  complainant  to  save  him  harm- 
less, but  appealed  to  the  court  for  relief  instead,  it  would 
not  be  denied  him  simply  because  he  was  not  technically  the 
**  holder  of  the  notes,"  recited  in  the  trust  deed.  These  notes 
were  in  abeyance;  they  had  not  been  cancelled  or  delivered 
to  Taylor.  Had  they  been,  the  vacation  of  the  sale,  on 
Taylor's  application,  would  at  once  have  worked  their  res- 
toration. 

It  seems,  however,  that  on  account  of  the  uncertainty  at- 
tending the  confirmation  of  the  sale,  it  was  understood  that 


Digitized  by 


Google 


2i8  I  Court  of  Appeals  Dist.  of  Col. 

Moses  would  be  reimbursed  in  the  event  it  should  be  va- 
cated. In  view  of  this,  he  was  acting  in  the  interest  of  com- 
plainant and  for  its  benefit  The  fact,  that  if  not  already  re- 
imbursed, he  has  preferred  to  rely  upon  complainant  for  re- 
lief, rather  than  ask  it  of  the  court,  is  no  concern  of  the 
defendant  Taylor,  and  cannot  be  used  by  him  to  prevent  a 
recovery.  Moses  is  before  the  court;  the  decree  binds  him 
and  protects  Taylor  against  a  possible  double  recovery; 
there  is  nothing  of  which  Taylor  can  complain. 

There  being  no  reversible  error  in  the  proceedings  below, 
the  decree  must  be 

Affirmed. 


EARNSHAW  v.  DALY. 


Wills;  Provisions  in  Restraint  of  Alienation;  Perpetuities. 

1.  The  most  important  rule  in  the  construction  of  wills,  to  which  all  other 

rules  must  bend,  is,  that  the  intention  of  the  testator  must  prevail, 
when  not  inconsistent  with  the  rules  of  law. 

2.  A  testator  devised  his  entire  estate  to  his  wife,  so  long  as  she  might 

live  and  remain  his  widow,  and  desired  her  to  see  his  children 
well  educated,  the  expense  of  which  was  to  be.  paid  out  of  the 
general  income.  He  further  provided  that  after  the  lawful  age  of 
the  youngest  child,  the  property  should  be  sold  and  the  proceeds 
equally  divided  among  the  children  named.  A  bill  in  equity  was 
filed  after  the  death  of  the  widow  and  before  the  majority  of  the 
youngest  child,  by  one  holding  the  title  of  one  of  the  children, 
for  the  sale  of  the  estate  and  distribution  of  the  proceeds:  Held^ 
That  the  estate  was  charged  with  the  education  of  the  children  ; 
that  they  took  a  vested  interest,  the  full  enjoyment  of  which  was 
postponed  until  the  majority  of  the  youngest,  and  that  such  post- 
ponement was  not  in  restraint  of  alienation  or  in  conflict  with  the 
rule  against  perpetuities. 

No.  69.     Submitted  September  25, 1893.— Decided  October  2,  1893. 

Hearing  on  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  construing  a  will,  and  dismissing  a  bill  filed  for 
the  sale  of  an  estate  and  distribution  of  the  proceeds.  Affirmed, 
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The  Court  in  its  opinion  stated  the  case  as  follows : 

This  case  turns  upon  the  construction  of  the  following 
clauses  of  the  will  of  Caspar  Herbert,  deceased,  viz.:  "  I  give, 
devise  and  bequeath  to  my  beloved  wife,  Emilie  Herbert,  all 
the  personal  property  and  real  estate  of  which  I  shall  die 
possessed  or  shall  be  entitled  to  at  the  time  of  my  death,  so 
long  as  she  may  live  and  remain  my  widow;  and  I  desire  her 
to  see  my  children  well  educated,  the  expense  of  which  shall 
be  paid  out  of  the  general  income.  After  the  lawful  age  of 
my  youngest  child,  my  property  shall  be  sold  and  the  pro- 
ceeds thereof  be  divided  equally,  share  and  share  alike,  be- 
tween my  children,  Amelia  Herbert,  Mary,  Sophia,  Fred- 
erick, Anna,  Emma,  Caspar,  Heniy,  or  any  other  which  may 
be  bom  during  my  wedlock," 

The  testator  died  June  2,  1887,  leaving,  in  addition  to  the 
children  named  in  the  will,  one  who  was  bom  June  10,  1881. 
The  widow,  Emilie  Herbert,  died  April  12,  1889.  The  com- 
plainant, holding  the  title  of  Frederick  Herbert,  filed  this 
bill,  praying  to  have  the  lands  described  in  the  will  sold,  and 
their  proceeds  distributed,  and  has  appealed  to  this  court 
from  a  decree  dismissing  it 

Mr.  Thomas  M.  Fields  for  the  appellant : 

1.  The  will  in  question  in  no  way  affects  the  title  of  the 
property  devised,  but  refers  exclusively  to  the  proceeds  of 
the  estate  when  the  same  shall  have  been  converted  into 
money.  The  devisees  and  legatees  under  the  will  being  the 
heirs  at  law  of  the  testator  would  have  taken  the  same  estate 
if  no  will  had  been  made.  They,  therefore,  take  by  descent 
and  not  by  purchase,  and  the  will  is  inoperative.  Bamitz  v. 
Casey,  7  Cranch,  456. 

2.  The  title  which  thus  passed  by  descent  is  a  fee  simple 
title,  to  which  no  valid  condition  requiring  alienation  can  be 
annexed.  2  Jarman  on  Wills,  534;  Shaw  v.  Ford,  7  Ch. 
Div.,  669.  And  it  is  equally  tme  that  a  condition  against 
alienation  until  the  youngest  child  comes  of  age  attached  to 
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such  an  estate  is  also  void.  Roosevelt  v.  Thurman,  i  Johns., 
Chancery,  220;  Mandlebaum  v.  McDotmldy  29  Mich.,  78. 
See  also  Twitty  v.  Camp,  Phillip  Equity,  61.  And  these 
rules  against  requiring  or  prohibiting  alienation  of  such  an 
estate  apply  equally  to  the  entire  or  absolute  interest  in  per- 
sonalty. 2  Jarman  on  Wills,  538;  Co.  Lit.,  223,  A;  see  also 
Jentmtgs  v.  Smith,  29  111.,  122;  Rankin  v.  Rankin,  36  111., 
298 ;  In  re  Corrington,  124th  111.,  363  ;  14  Western  Reporter, 
122.  As  to  the  construdtion  of  provisions  restrictive  of 
alienation,  see  2  Jarman  on  Wills,  Chap.  27,  Sec.  11,  page 
527,  et  seq.  And  as  to  the  general  rules  for  construction  of 
wills,  see  Jarman  on  Wills,  Chap.  51.  And  as  to  the  general 
rules  relating  to  constructive  conversion  as  applied  to  wills, 
see  Jarman  on  Wills,  Chap.  19. 

3.  A  clause  in  a  will  declaring  that  the  testator  "  desires  " 
that  a  certain  disposition  should  be  made  of  property,  etc.,  is 
merely  precatory.     Bills  v.  Bills,  80  Iowa,  269. 

Messrs,  Clark  &  Johns  for  the  appellees  : 

1.  If  a  direction  to  sell  land  is  absolute,  it  is  no  exception 
to  the  general  rule  that  land  directed  to  be  sold  and  turned 
into  money,  is  to  be  treated  as  money  from  the  death  of  the 
testator  for  all  the  purposes  of  the  will,  that  t/u  time  of  sale 
is  remote  and  that  the  conversion  in  fact  caimot  be  made  or 
considered  as  effected  till  the  time  arrives.  Leigh  &  Dalzell 
on  Conversion,  marg.  p.  27;  McLure's  Appeal,  72  Penna. 
St.  R. 

2.  When  land  is  directed  by  will  to  be  sold  at  some  fiiture 
time  and  the  proceeds  then  divided,  the  sale  cannot  take  place 
till  tliat  time.  But  when  it  does  take  place  the  conversion 
relates  back  to  the  death  of  the  testator  and  the  property  is 
personalty  from  the  testator's  death.  Cropley  v.  Cooper, 
supra ;  Pratt  v,  Taliaferro,  3  Lehigh,  419  ;  Smith  v.  McCrary, 
3  Iredell,  equity  p.  204 ;  Hunt  v.  FisJier,  \  H.  &  G.,  88. 

3.  The  first  great  rule  in  the  construction  of  wills,  is  that 
if  consistent  with  law,  the  intention  of  the  testator  must  pre- 
vail.   To  this  all  other  rules  must  bend.     Smith  v.  Bell,  6 
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Peters,  68 ;  F\nley  v.  King,  3  Peters,  346 ;   Colton  v.  Colton, 
127  U.S.,  130. 

4.  The  main  intent  of  the  testator  was  to  provide  for  the 
support  of  his  widow,  during  her  Ufe  and  during  her  lifty  for 
the  education  of  his  infant  children  out  of  the  income  of  her 
life  estate,  and  that  on  the  termination  of  the  life  estate  that 
all  his  children  should  equally  enjoy  the  income  of  the  prop- 
erty, which  he  absolutely  prohibits  from  being  sold  till  his 
yotmgest  child  attains  majority. 

5,  On  testator's  death  the  widow  took  a  life  estate  and  the 
children  vested  remainders.  If  any  child  died  intestate  be- 
fore the  termination  of  the  life  estate,  or  after  its  termination 
and  before  the  sale,  that  child's  interest  would  go  to  his  or 
her  personal  representatives.  Cropley  v.  Cooper  \  Pratt  v. 
Taliaferro,  supra ;  Rhinltart  v.  Harrison,  1st  Baldwin,  C.  C, 
177. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

It  is  contended  on  behalf  of  appellant,  that  the  fee  in  the 
lands  was  not  devised,  and  that  it  descended  at  once  to  the 
children  of  the  testator,  subject  to  the  estate  carved  out  for 
the  widow,  and  that  the  provision  for  the  sale  thereof,  upon 
the  "  arrival  at  lawful  age "  of  the  youngest  child,  is  void, 
because  in  restraint  of  alienation. 

In  the  view  that  we  have  taken  of  the  merits  of  this  case, 
we  do  not  consider  it  necessary  to  follow  coimsel  in  their 
learned  and  interesting  exposition  of  the  principles,  and  criti- 
cism of  the  authorities,  relating  to  the  law  of  perpetuities 
and  restraints  of  alienation.  The  plain  provisions  of  the  will 
itself  furnish  the  grounds  for  our  conclusion. 

"The  first  and  great  rule  in  the  exposition  of  wills,  to 
which  all  other  rules  must  bend,  is,  that  the  intention  of  the 
testator,  expressed  in  his  will,  shall  prevail,  provided  it  be 
consistent  with  the  rules  of  law."  Smith  v.  Bell,  6  Pet,  68  ; 
CdtoH  v.  Colton,  127  U.  S.,  300. 

By  this  will  the  testaltor's  widow  took  a  Ufe  estate  subject 
to  termination  by  marriage,  or  by  the  arrival  at  lawful  age  of 
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the  youngest  child.  This  estate  was  charged  with  the  educa- 
tion of  the  children,  for  we  cannot  but  regard  the  words — 
"  and  I  desire  her  to  see  my  children  well  educated,  the  ex- 
pense of  which  shall  be  paid  out  of  the  general  income  " — 
as  something  more  than  advisory  merely.  The  subject  as 
well  as  the  objects  of  this  trust  were  certain  and  the  expres- 
sion of  the  desire  was  followed  by  an  explicit  direction  of  the 
manner  of  its  satisfaction.  The  character  and  extent  of  this 
education  only  are  left  to  the  reasonable  discretion  of  the 
widow,  the  exercise  of  which  by  her  is  subject  to  the  super- 
vision of  a  court  of  equity.  Colton  v.  Cotton,  127  U.  S.,  300  ; 
McMurray  v.  Stanly,  69  Tex.,  227. 

Whether  the  widow  die  before  that  time  or  not,  the 
lands  are  required  to  be  held  until  the  arrival  of  the  youngest 
child  at  lawful  age,  when,  and  not  before,  they  shall  be  sold, 
and  the  proceeds  distributed  among  all  the  children,  "  share 
and  share  alike." 

The  children  took  a  vested  interest  upon  the  death  of  the 
testator,  the  full  enjoyment  of  which  is  not  to  take  effect 
until  the  majority  of  the  youngest  Cropley  v.  Cooper,  19 
Wall.,  167.  When  that  time  arrives,  they  will  have  their 
election,  to  divide  the  lands  or  have  them  sold  by  a  trustee^ 
who  may  be  appointed  by  a  court  of  equity  upon  their  appli- 
cation. 

There  was  no  attempt  to  cast  upon  them  a  fee-simple  es- 
tate in  the  lands,  coupled  with  a  restraint  upon  their  power 
of  alienation.  The  testator's  purpose  to  hold  the  lands  to- 
gether unsold  until  the  majority  of  the  youngest  child  may 
have  been  induced  by  a  reasonable  belief  that  they  would  in- 
crease greatly  in  value,  and  the  desire  to  secure  the  benefits 
thereof  to  all,  and  especially  to  the  younger  children,  who 
could  neither  alien  nor  incumber  their  shares  until  arrival  at 
majority.  But  whatever  the  motive  may  have  been,  it  is  a 
matter  with  which  we  are  not  concerned. 

The  will  contains  a  simple  and  not  unusual  form  of  devise 
or  bequest  that  has  never  been  generally  considered  beyond 
the  power  of  a  testator,  or  opposed  to  any  sound  rule  of  pub- 
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lie  policy,  so  long;,  as  in  this  case,  it  be  not  so  long  postponed 
in  enjoyment  as  to  come  in  conflict  with  the  rule  against 
perpetuities. 

We  see  no  error  in  the  proceedings  in  the  court  below,  and 
its  decree  must  be  affirmed,  with  costs. 

Affirmed. 


TENNEY,  Administrator,  v.  TAYLOR. 


Judgments;  Jurisdiction  ;  Undertakings  on  Appeal  ; 
Justices  of  the  Peace. 

1.  Want  of  jarisdiction  renders  a  judgment  void,  and  its  invalidity  may 

be  shown  in  any  proceeding  in  which  it  is  sought  to  be  enforced. 

2.  An  appeal  to  the  Supreme  Court  of  this  District,  was  taken  from  the 

judgment  of  a  justice  of  the  peace,  and  the  appellant  gave  an 
undertaking,  with  a  surety,  to  **  satisfy  and  pay  all  the  intervening 
damages  and  costs  arising  on  the  appeal,"  in  accordance  with  R. 
S.  D.  C,  Sec.  1028,  relating  to  appeals  from  justices  of  the  peace : 
Heldy  that  a  jutlgment  by  default  in  the  Supreme  Court  against 
the  appellant  and  his  surety,  was  void  as  against  the  surety,  for 
want  of  jurisdiction  over  his  person. 

3.  And  where,  under  similar  circumstances,  the  appellant  gave  an  under- 

taking, with  a  surety,  to  "abide  by,  perform  and  pay  "  the  judg- 
ment of  the  Supreme  Court  of  the  District :  Held^  That  a  judgment 
by  that  court  was  also  void  as  against  the  surety,  there  being  noth- 
ing in  the  undertaking  to  imply  a  submission  by  the  surety  to  the 
jurisdiction  of  the  court,  so  as  to  authorize  a  judgment  against 
him. 

4.  Whether  a  provision   in  an  undertaking  by  an  appellant  and  his 

surety  to  abide  by,  perform  and  pay  a  judgment,  whereby  they 
agree  that  the  judgment  may  be  pronounced  against  them  both, 
is  effectual  as  a  waiver  by  the  surety  of  **the  day  in  court  '*  and 
**  due  process  of  law,"  to  which  every  one  is  entitled,  quaere. 

No.  10.     Submitted  September  20,  1893. — Decided  October  2,  1893. 

Hearing  on  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  in  a  judgment  creditor's  proceeding.    Affirmed, 

The  Court  in  its  opinion  stated  the  case  as  follows: 

This  is  a  suit  in  equity  for  the  enforcement  of  four  judg- 
ments at  law,  aggregating  $266  or  thereabouts,  against  an 
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equitable  estate  of  one  of  the  defendants,  Anson  S.  Taylor, 
whose  position  was  that  of  surety  on  certain  appeal  bonds,  or 
rather  undertakings,  as  they  are  called. 

In  the  year  1886,  or  prior  thereto,  Richard  H.  Trunnell  re- 
covered four  several  judgments  against  the  defendant,  Ben- 
jamin F.  Moffett,  before  a  justice  of  the  peace.  Appeals  were 
taken  by  Moffett  in  all  the  cases,  to  the  Supreme  Court  of  the 
District  of  Columbia ;  and  an  undertaking,  in  the  nature  of  an 
appeal  bond,  for  the  purpose  of  supersedeas,  was  given  in 
each  case  by  Moffett  with  Anson  S.  Taylor  as  surety,  in  sup- 
posed accordance  with  the  provisions  of  the  Revised  Statutes 
of  the  United  States  for  the  District  of  Columbia  concerning 
appeals  from  justices  of  the  peace.  Upon  the  appeals,  one 
of  the  cases  was  tried  by  the  court  with  a  jury;  and.  there  was 
judgment  rendered  in  favor  of  the  plaintiff,  thus  affirming 
the  judgment  of  the  justice  of  the  peace.  The  other  cases 
were  permitted  to  go  by  default,  or  else  there  was  an  agree- 
ment that  they  should  abide  by  the  decision  of  the  case  which 
was  tried.  In  each  and  all  the  cases,  the  judgment  was  en- 
tered up  not  only  against  the  defendant  Moffett,  but  also 
against  Taylor  as  his  surety.  Writs  of  execution  were  issued, 
and  returned  unsatisfied;  and  then,  it  being  alleged  that  ail 
legal  remedy  had  been  exhausted,  the  present  suit  was  insti- 
tuted to  reach  an  equitable  interest  of  Taylor,  the  surety,  in 
certain  real  estate  described  in  the  bill. 

Taylor  made  defense  to  the  suit  to  the  effect  that  the  judg- 
ments sought  to  be  enforced  were  void  as  against  him,  except 
as  to  the  matter  of  costs,  on  the  ground  that  the  court  had 
no  jurisdiction  to  render  any  such  judgments  against  him  in 
those  proceedings;  that  his  only  connection  with  the  judg- 
ments, or  with  the  suits  upon  which  they  were  based,  was  as 
surety  upon  certain  undertakings  entered  into  by  him  before 
the  justice  of  the  peace,  to  enable  the  defendant  Moffett  to 
remove  the  cases  by  appeal  to  the  Supreme  Court  of  the 
District  of  Columbia;  that  three  of  the  "  undertakings,  if  law- 
fully conditioned,  were  simply  given  to  satisfy  and  pay  all 
intervening  damages  and  costs  arising  upon  the  appeal,''  in 
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accordance  with  the  provisions  of  the  statute;  that  the  fourth 
undertaking,  the  condition  of  which  was  to  abide  by,  perform 
and  pay  the  judgment  upon  appeal,  was  void  as  being  in 
excess  of  the  requirements  of  the  statute;  that  in  no  one  of 
the  cases  could  judgment  have  been  validly  rendered  against 
him  for  more  than  "  intervening  damages  and  costs  upon  the 
appeal";  that  no  "intervening  damages"  appear  to  have 
been  incurred,  inasmuch  as  the  judgments  are  merely  for 
principal,  interest  and  costs;  that  he  is  only  responsible  for  the 
costs,  which  he  states  he  always  has  been  and  is  now  ready 
and  willing  to  pay;  and  that,  on  account  of  the  affair,  he  has 
paid  the  sum  of  $47.68,  which  was  applied  upon  one  of  the 
judgments,  but  which  he  claims  should  have  been  applied 
ratably  to  the  costs  of  all.  But  as  to  this  application  he 
waives  his  claim,  and  offers  to  pay  all  the  costs  for  which  he 
is  liable. 

Testimony  was  taken  in  the  suit,  but  it  does  not  appear  in 
the  record;  and  it  was  stated  in  argument  and  apparently 
conceded  by  both  sides  that  it  was  of  no  consequence. 

The  special  term  decreed  that,  upon  the  payment  by  Tay- 
lor, within  fifteen  days,  of  the  costs  in  the  three  cases  in 
whidi  no  costs  had  been  paid,  and  also  of  one-half  of  the 
costs  of  this  equity  suit,  the  bill  should  stand  dismissed.  From 
this  decree  the  complainant  appealed  to  the  general  term,  and 
that  appeal  is  now  before  us  under  the  provision  of  the  law 
that  transfers  to  this  court  all  the  causes  pending  in  the  gen- 
eral term  at  the  time  of  the  creation  of  this  court. 

Mr,  J.  /.  Waters  for  the  appellant : 

I.  The  judgments  sought  to  be  enforced  cannot  be  col- 
laterally attacked.  Thompsons.  Tolmiey  2  VeX<trSyi$7]  Grig- 
nan's  Lessee  v.  Astor^  2  How.,  339 ;  Cooper  v.  Reynolds,  10 
Wall.,  308;  White  v.  Crow,  no  U.  S.,  183;  Voorhees  v. 
Bank,  10  Pet.,  449;  Phillips  v.  Negley,  117  U.S.,  675; 
Marine  Ins,  Co,  v.  Hodgson,  7  Cranch,  332  ;  Hendrickson  v. 
Hinckley,  17  How.,  443. 
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2.  If  the  appellee,  Taylor's,  undertaking  had  been  only  for 
"  intervening  damages,"  it  would  cover  the  debt  sued  for,  if 
the  debtor  had  removed  or  secreted  his  assets  pending  the 
appeal  so  as  to  cheat  an  execution.  Cillett  v.  Brodie,  9 
Wheat,  553  ;  107  U.  S.,  386 ;  U.  S,  exreL  Crawford-^,  Ad- 
dison, 22  How.,  185  ;  6  Wall.,  291.  Interest  is  also  part  of 
intervening  damages.  Wash,  Ice  Co,  v.  Webster,  125  U.S., 
426 ;  107  U.  S.,  384. 

Mr,  J,  H,  Ralston  for  the  appellee : 

1.  In  the  bond  conditioned  to  "abide  by,  perform  and 
pay ''  judgment  on  appeal,  the  condition,  so  far  as  it  was  in 
excess  of  the  conditi<Mi  prescribed  by  R.  S.  D.  C^  Sec  1028, 
is  void,  and  could  not  be  the  foundation  of  a  judgment 
against  the  appellee,  Taylor.  Hutchison  v.  Fulghum,  4 
Heisk.,  550;  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.,  378. 

2.  Judgments  cannot  ordinarily  be  attacked  collaterally, 
but  the  judgments  in  this  case  being  in  excess  of  the  juris- 
diction conferred  by  the  statute  over  sureties  on  justices' 
bonds,  are,  as  to  such  excess,  void.  United  States  v.  Walker, 
109  U.  S.,  258  ;  Dynes  v.  Hoover,  20  Howard,  65  ;  Clark  et 
al,  V,  Bryan,  16  Maryland,  171  ;  Windsors,  McVeigh,  93  U. 
S.,  282. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

It  is  argued  on  behalf  of  the  complainant,  that  the  validity 
of  the  judgments  cannot  be  questioned  in  a  collateral  pro- 
ceeding like  the  present;  that  it  may  well  have  been  that  it 
was  shown  on  the  trial  that,  by  reason  of  insolvency  of  the 
principal  defendant,  or  for  some  other  reason,  the  plaintiff 
had  been  damnified  to  the  extent  of  the  whole  principal  sum 
due,  and,  at  all  events,  as  to  the  interest  that  had  accrued 
upon  it;  that,  therefore,  upon  an  undertaking  to  pay  all  inter- 
vening damages  and  costs,  the  judgment  against  the  surety 
was  justified;  that  we  might  properly  infer  that  the  under- 
takings in  all  the  cases  were  the  same;  and  that,  even  if 
these  undertakings  were  in  excess  of  the  requirements  of  the 
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statute,  they  \Crere  good  at  common  law  as  voluntary  under- 
takings. And  it  was  further  claimed  that  the  justice  sitting 
in  equity  had  no  right  to  correct  irregularities  in  the  entry  of 
judgments  by  himself  or  by  any  other  justice  at  common 
law.  On  the  other  hand,  on  behalf  of  the  defendant  Taylor, 
it  is  insisted  that  the  judgments  are  void  except  as  to  the 
costs. 

Undoubtedly  the  law  is  well  settled,  that  the  validity  of 
judgments  cannot  be  questioned  in  any  collateral  proceeding 
for  mere  error  or  irregularity  in  their  rendition.  But  it  is 
equally  well  settled  that  the  invalidity  of  a  judgment  for  the 
want  of  jurisdiction  in  the  court  to  render  it,  may  be  shown 
in  any  proceeding  whatever  in  which  it  is  sought  to  enforce 
it  For  a  judgment  invalid  for  the  want  of  jurisdiction,  is 
absolutely  void;  and  the  person  against  whom  it  is  rendered 
is  under  no  obligation  to  take  any  direct  steps  for  its  cancel- 
lation. Williamson  v.  Berry,  8  How.,  495  ;  Webster  v.  Reid, 
1 1  How.,  437  ;  Thompson  v.  Whitman,  18  Wall.,  457  ;  Wind- 
sor v,  McVeigh,  93  U.  S.,  274;  United  States  v ,  Walker,  109 
U.  S.,  258. 

Lack  of  jurisdiction,  either  of  the  person  or  of  the  subject 
matter,  will  wholly  invalidate  a  judgment.  And  even  when 
there  is  jurisdiction  both  of  the  person  and  of  the  subject 
matter,  if  a  court  does  not  proceed  according  to  established 
modes,  or  transcends  the  powers  granted  to  it  by  law,  that 
fact  may  be  shown  in  a  collateral  proceeding;  and  if  shown, 
the  judgment  will  be  regarded  as  void.  Thompson  v.  Whit- 
man, 18  Wall.,  457  ;  Windsor  v.  McVeigh,  93  U.  S.,  274; 
United  States  v.  Walker,  109  U.  S.,  258 ;  Pennoyer  v.  Neff, 
95  U.  S.,  714 ;  Kilboum  v.  Thompson,  103  U.  S.,  198  ;  In  re 
Sawyer,  124U.  S.,  200. 

The  claim  of  the  defendant  in  the  present  suit  is,  that  the 
court  which  rendered  the  four  judgments  at  law  that  are 
sought  to  be  enforced  here,  transcended  its  authority  in  ren- 
dering them  against  him,  except  for  the  matter  of  costs. 

As  already  stated,  this  defendant  was  not  an  original  party 
to  the  transaction.    He  was  introduced  merely  as  a  surety 
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before  the  justice  of  the  peace  who  had  rendered  the  original 
judgments,  for  the  purpose  of  the  execution  of  the  undertak- 
ing which  was  required  as  a  condition  for  the  allowance  of 
the  appeal.  From  this  undertaking,  and  from  the  law  which 
prescribes  it,  the  extent  and  character  of  his  liability  are  to 
be  detennined. 

This  tmdertaking  was  provided  for  by  the  act  of  Congress 
of  February  22,  1867,  14  Stat,  403,  entitied  "An  act  to  amend 
the  law  of  the  District  of  Columbia  in  relation  to  judicial 
proceedings  therein,*'  of  which  the  first  section  seeks  to  regu- 
late the  mattfer  of  appeals  from  justices  of  the  peace. 
This  first  section  was  embodied  in  the  Revised  Statutes  of 
the  United  States  for  the  District  of  Columbia,  and  is  as  fol- 
lows: 

"  Sec  1028.  No  appeal  shall  be  allowed  from  a  judgment 
of  a  justice  of  the  peace,  unless  the  appellant,  with  suffi- 
cient surety,  approved  by  the  justice,  enters  into  an  under- 
taking to  satisfy  and  pay  all  intervening  damages  and  costs 
arising  on  the  appeal." 

The  term  undertakings  which  is  used  in  this  statute  as  the 
equivalent  of  an  appeal  bond,  or  as  a  substitute  therefor, 
seems  to  have  made  its  first  appearance  in  our  local  l^sla- 
tion  in  an  act  of  Congress  of  the  previous  year  (June  i,  1866, 
14  Stat,  54),  regulating  writs  of  attachment  in  the  District  of 
Columbia.  About  the  same  time,  or  perhaps  earlier,  it  ap- 
peared in  the  rules  of  the  Supreme  Court  of  the  District  of 
Columbia,  in  which,  pursuant  to  the  power  granted  to  that 
court  to  make  rules,  it  was  provided,  as  one  of  the  require- 
ments for  an  effective  appeal  from  the  special  to  the  general 
term,  that  the  appellant  should  file  in  the  cause  an  undertak- 
ing in  the  following  terms: 

"  The  defendant  having  appealed  to  the  general  term  from 
the  judgment  (or  decree)  pronounced  against  him  in   the 

special  term  on  the  —  day  of ,  and  A.  B.,  his  surety,  for 

themselves,  and  each  of  them,  their  and  each  of  their  heirs, 
executors,  and  administrators,  appearing  and  submitting  to 
the  jurisdiction  of  the  said  general  term,  hereby  undertake  to 
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abide  by,  perform,  and  pay  its  judgment,  which  they  agree 
may  be  pronounced  against  all  of  them.'' 

Whence  the  term  came,  and  why  it  was  introduced,  it  is 
unnecessary  here  to  inquire.  Its  scope  and  effect,  however, 
are  important  in  our  present  consideration. 

Unlike  the  ordinary  appeal  bond,  which  is  an  obligation 
under  seal,  with  a  fixed  penalty,  and  a  definite  ccmdition, 
limited  to  become  effective  or  otherwise  by  the  determina- 
tion of  the  appeal,  the  imdertaking  is  without  seal,  or  fixed 
penalty,  and  without  condition;  and  is  simply  a  promise  or 
an  assumption  of  liability,  to  perform  a  judgment,  or  to  pay 
damages  and  costs^  Webster  defines  it  in  this  connection  to 
mean  "a  promise  or  pledge;  a  guarantee.''  And  Bouvier 
gives  it  as  "an  engagement  by  one  of  the  parties  to  a  con- 
tract to  the  other,  and  not  the  mutual  engagement  of  the 
parties;  a  promise."  But  while  it  differs  in  form  from  the 
bond,  its  essential  purpose  and  effect  are  the  same  as  those 
of  the  bond — ^to  give  the  guaranty  of  an  additional  person  as 
security  for  the  costs  that  might  be  incurred  and  the  dam- 
ages that  might  result  to  an  appellee  by  the  prosecution  of 
an  appeal  that  prevents  him  from  realizing  his  claim  as 
speedily  and  as  effectively  as  he  might  otherwise  have  done. 

The  form  of  undertaking  in  use  in  the  Supreme  Court  of 
the  District  of  Columbia  for  appeals  from  the  special  to  the 
general  term,  besides  the  simple  promise  or  guaranty  to  per- 
form the  judgment,  contains  a  peculiar  provision  for  the 
appearance  and  submission  of  all  the  parties,  both  principal 
and  sureties  to  the  jurisdiction  of  the  court,  and  an  agreement 
that  the  judgment  to  be  rendered  in  the  cause  might  be  ren- 
dered against  both  principal  and  surety ;  and  it  is  under- 
stood that  the  practice  of  that  court  has  been  so  to  render 
judgment  on  appeal.  There  is  reason  to  suppose  that  it  was 
this  peculiar  feature  that  induced  the  substitution  of  the  un- 
dertaking for  the  appeal  bond,  the  idea  being  that  circuity  of 
action  was  prevented  and  the  administration  ot  justice  facil- 
itated by  making  the  surety  a  party  to  the  pending  suit,  and 
by  the  rendition  of  judgment  against  him,  as  well  as  against 
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his  principal,  dispensing  with  the  necessity  of  a  collateral  suit 
upon  the  appeal  bond  or  undertaking. 

Whether  such  submission  and  agreement  are  eflfectual  as 
a  waiver  of "  the  day  in  court,"  and  the  "  due  process  of  law," 
to  which  every  individual  is  entitled  by  common  right,  pub- 
lic policy,  and  constitutional  guaranty,  we  express  no 
opinion.  But  certain  it  is  that  an  undertaking  of  itself  does 
not  imply  that  it  must  contain  such  a  provision.  There  is 
no  magical  effect  in  the  word  to  subject  a  person  who  be- 
comes a  party  to  the  instrument  to  the  jurisdiction  of  the 
appellate  tribunal  whose  action  it  is  given  to  invoke.  And  if 
there  is  no  such  express  stipulation  in  the  imdertaking,  we 
cannot  assume  that  the  person  executing  it  intended  to  waive 
his  rights,  and  to  consent  to  a  judgment  upon  it  against  him 
in  the  action  in  which  it  was  given.  Such  a  waiver  must  be 
clear  and  unequivocal  to  entitle  it  to  be  enforced. 

Tested  by  these  principles,  the  four  judgments  rendered  in 
the  circuit  court  branch  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  against  the  defendant,  Anson  S.  Taylor,  are 
fatally  defective.  They  are  not  good  even  for  the  costs.  In 
three  of  the  cases,  the  undertakings,  so  far  as  we  are  entitled 
to  infer  from  the  record,  contain  no  provision  whatever  for 
submission  to  the  appellate  court,  and  no  agreement  by  Tay- 
lor to  authorize  the  rendition  of  judgment  against  him  on  the 
appeal.  There  is  no  inference  to  be  indulged  that  the  under- 
takings in  the  cases  were  identical  in  terms  with  that  given 
in  the  fourth;  for  they  were  given  at  different  times,  and 
there  is  no  proof  even  of  usage  in  the  matter.  The  only 
proper  inference  is,  that  the  provision  of  the  statute  was  fol- 
lowed; and  that  requires  simply  an  undertaking  to  pay  inter- 
vening damages  and  costs;  and  it  neither  authorizes  nor  re- 
quires any  stipulation  for  submission  to  the  jurisdiction  or 
agreement  for  the  rendition  of  judgment  These  three  judg- 
ments, therefore,  are  utterly  void  as  against  Taylor  for  the 
reason  that  the  court  had  not  in  any  manner  acquired  juris- 
diction of  the  person  of  Taylor,  and  was  without  authority 
to  render  any  judgment  whatever  against  him. 
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In  the  case  in  which  the  undertaking  was  given  to  "  abide 
by,  perform,  and  pay  the  judgment  of  the  court,"  the  con- 
tention of  the  appellant  can  no  more  be  sustained  than  in  the 
other  three  cases.  So  far  as  the  record  shows,  there  was  no 
more  waiver  of  process  or  submission  to  the  jurisdiction  in 
that  case  than  in  the  others.  The  mere  undertaking  of  a 
party  to  perform  the  judgment  of  a  court  does  not  give  that 
court  jurisdiction  to  render  judgment  against  him,  and  does 
not  imply  any  submission  to  the  jurisdiction  of  the  court  so 
far  as  to  authorize  a  judgment 

The  court  below  held  that  this  undertaking  was  void  as 
being  in  excess  of  the  requirements  of  the  statute;  and  that 
being  void,  there  could  be  no  valid  judgment  upon  it  for  the 
excess.  Upon  this  we  need  not  express  any  opinion.  It  is 
sufficient  for  us  to  say  that  it  contains  no  consent  for  the 
exercise  of  the  jurisdiction  of  the  court;  and  without  such 
consent,  the  exercise  of  jurisdiction  was  a  nullity. 

Certain  papers  filed  in  this  court  after  this  cause  was  trans- 
ferred to  us  purport  to  contain  transcripts  of  the  record 
entries  in  the  four  cases,  and  a  copy  of  the  undertaking  of 
which  we  have  last  spoken.  Whether  it  is  competent  for  us 
to  accept  these  papers  at  this  time,  is  of  no  consequence  in 
this  suit;  for  the  undertaking  now  produced,  although  it 
contains  the  clause  stipulating  for  submission  to  the  jurisdic- 
tion, does  not  contain  the  consent  for  rendition  of  judgment 
against  the  surety;  and  we  cannot  assume  from  this  that  the 
defendant  waived  his  rights  to  his  day  in  court  On  the  con- 
traiy,  so  far  as  it  is  any  indication  at  all,  the  omission  of  the 
consent  to  the  rendition  of  judgment  is  a  clear  reservation 
of  right  by  the  party. 

We  are,  therefore,  of  opinion,  that  all  these  judgments 
were  utterly  void,  and  not  merely  erroneous  or  irregular; 
and  that,  therefore,  they  cannot  be  enforced,  even  for  the 
costs.  But  inasmuch  as  the  defendant  has  offered  to  pay  the 
costs,  and  has  not  appealed  from  the  decision  requiring  him 
so  to  do,  and  inasmuch  as  it  appears  that  he  is  equitably 
liable  for  these  costs  in  some  proceeding,  we  do  not  think  that 
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the  decree,  so  far  as  it  requires  him  to  pay  them,  and  to  pay 
one-half  of  the  costs  of  this  equity  suit,  should  be  disturbed. 

It  follows  that  the  decree  of  the  Supreme  Court  of  the 
District  of  Columbia  in  special  term  must  be  affirmed^  with 
costs,   and  it  is  so  ordered. 

Affirmed, 


BROWN 

V, 

THE  DELAFIELD  AND  BAXTER  CEMENT  CO. 


Pleading;  Scire  Facias. 

1.  Whether  a  plea  of  nul  tUl  corporation  to  a  scire  facias  to  revive  a  judg- 

meot  against  a  corporation,  is  a  plea  in  abatement  or  a  plea  in 
bar,  quaere, 

2.  A  plea  to  a  scire  facias  to  revive  a  judgment  against  a  corporation, 

stating  that  the  corporation  **was  dissolved  and  ceased  to  have 
any  existence  as  a  corporation,*'  prior  to  the  issuance  of  the  scire 
facias^  is  demurrable,  as  stating  a  conclusion  of  law. 

No.  44.     Submitted  September  21,  1893.— Decided  October  2,  1893. 

Hearing  on  appeal  by  the  defendants  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
law  term,  upon  a  sci,fa,  to  revive  a  judgment.     Affirmed. 

The  Court  in  its  opinion  stated  the  case  as  follows: 

This  is  a  scire  facias  to  revive  a  judgment  recovered  by  the 
Delafield  &  Baxter  Cement  Co.,  March  10,  1874,  in  the 
Supreme  Court  of  the  District  against  Austin  P.  and  Samuel 
P.  Brown,  for  the  sum  of  $3,200. 

The  defendants  filed  the  following  plea  in  bar:  *'  That  after 
the  judgment  oifiat  rendered  in  this  case  on  the  nth  day  of 
October,  1879,  and  before  said  writ  of  scire  facias  was  issued 
on  the  30th  day  of  April,  1891,  the  plaintiff,  the  Delafield  & 
Baxter  Cement  Co.,  was  dissolved  and  ceased  to  have  any 
existence  as  a  corporation  for  any  purpose."  This  plea  was 
accompanied  by  an  affidavit  o£  one  of  the  defendants  to  the 
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eflfect  that  within  a  few  days  he  had  caused  careful  inquiry 
to  be  made  in  the  city  of  New  York  of  the  existence  of  the 
plaintiff  (which  purported  to  be  a  corporation  of  that  State), 
and  that  he  expected  to  be  able  to  prove  that  the  corporation 
was  dissolved  prior  to  April  30,  1891,  and  that  there  was  no 
oflBcer,  agent,  attorney,  or  other  person  authorized  to  act,  or 
to  empower  any  one  else  to  act,  for  or  in  the  name  of  said 
corporation  in  suing  out  said  writ,  etc.  The  affidavit  was 
filed  in  compliance  with  Rule  121  of  the  Supreme  Court  of 
the  District  of  Columbia,  which  reads  as  follows:  "In  cases 
of  scire  facias  on  judgments,  and  in  actions  on  judgments 
from  a  State  court,  or  court  of  the  United  States,  any  plea 
thereto  shall  be  treated  as  a  nullity  imless  an  affidavit  accom- 
pany the  plea  showing  a  defense  to  the  action."  Plaintiff 
moved  for  judgment  notwithstanding  the  plea,  because  the 
affidavit  did  not  show  a  "  defense  to  the  action." 

This  was  denied,  whereupon  plaintiff  entered  a  demurrer 
to  the  plea,  which  was  sustained,  apparentiy  on  the  ground 
that  the  plea  should  have  been  in  abatement  instead  of  in  bar. 
The  court  then  gave  defendants  ten  days  in  which  to  plead 
further,  and  upon  their  default,  rendered  judgment  on  behalf 
of  plaintiff,  from  which  this  appeal  was  taken. 

Mr,  A.  S.  Warthingion  for  the  appellants: 

The  pleas  in  this  case  are  proper  pleas  in  bar  and  not  pleas 
in  2d)atement  A  plea  in  abatement  would  have  been  proper 
had  the  defense  been  that  the  plaintiff  was  not  properly 
named  in  the  writ,  in  whidi  event  the  defendant  would  have 
had  to  state  the  true  name  of  the  corporation,  or,  in  the  lan- 
guage of  the  books,  have  given  the  plaintiff  a  better  writ 
But  the  defense  being  not  merely  that  there  was  a  misnomer, 
but  that  the  plaintiff  corporation  had  been  dissolved  prior  to 
April  30, 1891,  and  therefore  had  no  existence  at  the  time  the 
writ  was  sued  out,  the  proper  course  was  to  plead,  as  has 
been  done  here,  a  plea  in  bar.  i  Saunders  (Wms.  notes), 
340 ;  Society  for  Propagation  of  the  Gospel  v.  Pawlet^  4  Peters, 
501  ;  B.&  P.  R.  P.  Co.  v.  Fifth  Baptist  Church,  137  U.  S., 
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568  ;  Stafford  v.  Bolton,  i  Bos.  &  Pul.,  43  ;  2  Waterman  on 
Corp.,  Sec.  335,  note  3  ;  Bank  of  Metropolis  v.  Orme,  3  Gill, 
443.  A  plea  in  bar  is  proper  in  such  circumstances  not  only 
when  there  never  was  such  a  corporation  as  the  plaintiff,  but 
also  when  having  once  existed  it  has  been  dissolved.  North- 
umberland County  Bank  v.  Eyer,  60  Pa.  St.,  436. 

Mr,  J.  H.  Lichliter  for  the  appellee: 

1.  In  an  action  by  a  corporation,  if  the  defendant  would 
deny  the  corporate  existence,  he  must  do  so  by  a  plea  in 
abatement.     Conard  v.  Insurance  Co,y  i  Peters,  397. 

2.  The  cause  of  action  is  res  adjudicata.  Scire  facias  is 
merely  a  supplementary  step  in  the  original  action.  Free- 
man on  Judgments,  Sec.  444.  Therefore,  the  only  allowable 
pleas  to  a  scire  facias  on  a  judgment  are  nul  tiel  record^ 
pa)mient^  release,  satisfaction  or  discharge  of  the  original 
judgment  Black  on  Judgments,  Sec.  493.  In  a  suit  by  a 
iiatural  person  it  is  not  enough  to  aver  in  the  plea  that  there 
was  no  such  person  at  the  impetration  of  the  writ;  the  aver- 
ment must  be  that  there  never  was  such  a  person.  The 
same  rule  applies  to  a  corporation.  Northumberland  Bank 
V.  Eyer,  60  Pa.  St.,  437 ;  Waterman  on  Corp.,  Sec.  335. 

3.  The  pleas  do  not  contain  an  allegation  of  a  single  fact 
from  which  the  court  could  infer  or  deduce  a  dissolution  of 
the  corporation.  They  assert  simply  a  concluaon  of  law 
without  presenting  the  facts  necessary  to  establish  and  sup- 
port it  A  plea  that  plaintiff  has  forfeited  its  charter  and 
franchises  by  non-user,  without  an  averment  that  a  forfeiture 
thereof  has  been  declared  by  a  judicial  proceeding  for  that 
purpose,  is  demurrable.  Wests,  Carolina  Life  Ins,  Co.,  31 
Ark.,  477 ;  City  Ins,  Co,  v.  Commercial  Bank,  68  111.,  350 ; 
Hollingshead  v.  Woodward,  35  Hun,  412;  The  People  v. 
Twaddell,  18  Hun,  432;  Nimmons  v.  Tappan,  2  Sweeney, 
659 ;  Barclay  v.  Talman,  4  Ed.  Ch.,  128,  134 ;  State  v.  Bank, 
6  G,  &  J.,  206,  330;  De  Camp  v.  Aboard,  52  Ind.,  469; 
Bruffett  V.  Great  W.  R,  R.  Co,,  25  111.,  310;  Green  v.  Wal- 
kill  Nat,  Bank,  7  Hun,  63  ;  Morawetz  on  Corporations,  Sec. 
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1008,  and  cases  cited ;  Barren  Creek  Co.  v.  Beck^  99  Ind., 
247 ;  CahiU  v.  Kalamazoo  Ins,  Co,,  2  Doug.,  140-1 ;  Lehigh 
B,  Co,  V.  Lehigh  C,  &  N,  Co,,  4  Rawle,  23 ;  Commonwealth 
V.  CuUen,  13  Pa.  St.,  141  ;  Kincaid  v.  Dwinelle,  59  N.  Y., 
552-3. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court: 

Whether  the  plea  to  the  sci,  fa,  should  have  been  consid- 
ered a  plea  in  abatement  instead  of  in  bar,  is  a  question  about 
which  there  is  much  doubt  Some  authorities  hold  that  nul 
tiel  corporation  is  a  plea  in  abatement  strictly.  Heaston  v. 
Cin,y  etc,,  Rwy,  Co.,  16  Ind.,  275,  and  cases  therein  cited. 
In  Conard  v.  Atlantic  Ins.  Co,,  i  Pet,  397,  Story,  J.,  without 
discussion,  treats  it  as  a  plea  in  abatement;  while  in  B.  &  P. 
R,  R,  Co,  V.  Fifth  Baptist  Church,  137  U.  S.,  568,  it  is  called 
a  good  plea  in  bar.  See  also  Northumberland  Bank  v.  Eyer, 
60  Pa.  St,  437. 

In  other  cases,  again,  it  is  treated  as  good  either  in  bar  or 
in  abatement,  at  the  option  of  the  pleader.  Society,  etc,  v. 
Town  of  Pawlet,  4  Pet.,  501  ;  Life  Assn,  v.  Goode,  71  Tex., 
90 ;  Gould's  PI.  (5th  ed.),  504. 

It  is  not  necessary  for  us  to  decide  this  question,  however, 
because  the  judgment  below  can  be  sustained  upon  another 
groimd  of  undoubted  soundness. 

The  plea  alleges  merely  that  the  plaintiff  "  was  dissolved 
and  ceased  to  have  any  existence  as  a  corporation."  This  is 
a  conclusion  of  law  and  not  a  statement  of  the  facts  from 
which  the  legal  conclusion  of  dissolution  could  be  arrived  at 

Morawetz,  in  his  excellent  treatise  on  the  Law  of  Corpora- 
tions (2  Vol.,  Sec.  1004),  points  out  five  ways  in  which  a 
corporation  may  be  legally  dissolved.  To  these  might  be 
added  the  case,  where  by  express  provision  of  the  charter 
itself,  the  omission  to  perform  some  act  is  made  to  work  a 
forfeiture  and  may  be  pleaded  in  bar  of  some  right  or  privi- 
lege incident  to  the  corporate  franchise.  Bywaters  v.  P,  & 
G,  N,  Rwy.  Co.  73  Tex.,  624,  and  cases  cited  in  the  opinion. 
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It  is  a  sound  rule  of  pleading  that  requires  the  facts  which 
show  the  legal  dissolution  of  the  corporaticMi  to  be  stated  with 
substantial  accuracy,  in  order  that  the  court  may  be  in- 
formed of  their  legal  sufficiency,  and  the  opposing  party  of 
the  character  of  the  evidence  he  will  be  called  upon  to  meet 

The  supporting  affidavit,  if  to  be  considered  at  all  in  this 
connection,  is  hardly  more  definite  in  its  terms  than  i^  the 
plea,  though  it  may  be  inferred  from  it  that  the  proof  of  dis- 
solution would  consist  of  evidence  of  non-user  of  the  cor- 
porate franchise.  If  true,  this  would  not  amount  to  a  disso- 
lution of  the  corporation.  The  authorities  are  practically 
unanimous  to  the  effect  that  a  corporation  does  not  lose  its 
franchise  or  become  legally  dissolved  by  discontinuing  its 
business,  ceasing  to  maintain  an  office  or  to  elect  officers,  or 
by  becoming  hopelessly  insolvent  2  Morawetz  on  Corp., 
Sees.  1008,  loio,  ion. 

Non-user  may  constitute  good  ground  for  pronouncing 
forfeiture  in  a  proceeding  instituted  for  that  purpose,  on  be- 
half of  the  State,  but  it  does  not  of  itself  work  a  legal  disso- 
lution. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  court  below  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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MORRIS  V.  WHEAT. 


Appealable  Orders ;  Pleading;  Ejectment. 

1.  Ad  order  striking  out  a  plea  of  the  Statute  of  Limitations  to  a  dec- 

laration in  ejectment,  does  not  involve  the  merits  of  the  action, 
and  is,  therefore,  not  an  appealable  order  within  the  meaning  of 
R.  S.  D.  C,  Sec.  772. 

2.  It  is  not  necessary  in  ejectment  to  plead  the  Statute  of  Limitations, 

so  as  to  have  the  benefit  of  it,  when  the  general  issue  is  pleaded, 
as  evidence  of  adverse  possession  is  admissible  under  the  general 
issue,  the  reason  being  that  adverse  possession  for  the  statutory 
period  of  limitation  not  only  bars  such  an  action  but  creates  a  title 
in  the  possessor. 

No.  64.     Submitted  September  21,  1893. — Decided  October  2,  1893. 

Hearing  on  appeal  by  the  defendant  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  holding  a  law 
term,  striking  out  a  plea  of  the  Statute  of  Limitations  to  a 
declaration  in  ejectment     Appeal  dismissed. 

The  Court  in  its  opinion  stajted  the  case  as  follows: 

This  is  a  suit  in  ejectment,  instituted  by  the  appellees, 
Wheats  Baker,  and  Parker,  claiming  as  tenants  in  common  in 
fee  simple,  to  recover  the  possession  of  a  part  of  lot  21,  in 
square  117,  in  the  city  of  Washington  from  which  they  allege 
themselves  to  have  been  imlawfuUy  ousted  by  the  defendants 
in  1879.  After  a  demurrer  filed  by  the  defendants,  sustained 
by  the  special  term,  but  overruled  by  the  general  term  on 
appeal,  the  defendants  interposed  two  pleas  to  the  declaration 
— one  the  general  issue,  "  not  guilty,"  and  the  other  a  special 
plea  of  the  Statute  of  Limitations.  Upon  motion  of  the 
complainants,  this  second  plea  was  stricken  out;  and  from 
the  order  striking  it  out  the  present  appeal  was  taken  to  the 
general  term,  and  was  transferred  to  this  court  under  tiie 
seventh  section  of  the  act  of  Congress  creating  this  court 
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Mr.  Frank  W.  Hackett  for  the  appellant: 

The  "  consent  rule  "  required  of  a  defendant  that  he  should 
plead  in  ejectment  the  general  issue  only.  Our  statute  of 
1870,  abolishing  fictions,  has  swept  away  the  consent  rule 
and  its  technical  requirements.  By  abolishing  fictions,  and 
giving  to  the  judgment  a  conclusive  effect  that  it  never  be- 
fore had,  legislation  has  put  ejectment  on  a  footing  with 
other  actions,  so  far  as  the  rights  of  a  defendant  are  con- 
cerned. 

Mr.  H,  0.  Claugkton  for  the  appellee: 

A  plea  of  the  Statute  of  Limitations  to  .a  declaration  in 
ejectment,  is  equivalent  to  the  general  issue,  and  is  therefore 
bad,  and  the  motion  to  strike  out  must  prevail.  2  Chitty's 
Pleading,  i6th  ed.,  209,  214;  Tyler  on  Ejectment,  p.  463; 
Greer  \.  Mezes^  24  How.,  268  ;  Hogan  v.  KurtZy  94  U.  S.,  773. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  court: 

The  decision  on  the  demurrer  is  not  before  us,  but  only  the 
action  of  the  special  term  in  striking  out  the  defendant's  plea 
of  the  Statute  of  Limitations.  The  defendants,  who  are  the 
appellants,  claim  that  they  are  entitled  of  right  to  their  plea 
of  the  statute;  and  that  this  plea  would  tend  to  elicit  an  issue 
on  the  question  of  any  existing  disability  that  might  be 
claimed  to  remove  the  bar  of  the  statute.  On  the  part  of  die 
appellees  it  is  claimed  that  the  plea  of  the  Statute  of  Limita- 
tions is  unnecessary,  and  that  the  only  proper  plea  in  eject- 
ment is  the  general  issue,  "  not  guilty." 

It  is  not  apparent  to  us  that  the  order  of  the  special  term, 
from  which  this  appeal  has  been  taken,  is  one  that  involves 
the  merits  of  the  action,  and  from  which,  under  Section  772 
of  the  Revised  Statutes  of  the  United  States  for  the  District 
of  Columbia,  an  appeal  would  lie  to  the  general  term.  It  is 
true  that  in  ejectment,  equally  as  in  other  cases,  a  defendant 
is  entitled  to  the  benefit  of  the  Statute  of  Limitations,  when- 
ever he  chooses  to  avail  himself  of  it.     But  differently  from 
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other  cases,  it  is  not  necessary  in  ejectment  to  plead  the 
statute,  so  as  to  have  the  benefit  of  it  This  was  decided  as 
long  ago  as  the  time  of  Lord  Mansfield,  i  Burrow,  113. 
And  the  rule  has  been  universally  adopted  in  this  country. 
In  the  case  of  Hogan  v.  KurtZy  94  U.  S.,  773,  which  went  up 
from  this  District,  the  Supreme  Court  of  the  United  States 
said: 

"  Evidence  of  adverse  possession  in  an  action  of  ejectment 
is  admissible,  though  the  Statute  of  Limitations  is  not 
pleaded  in  defense." 

The  reason  of  this  is  that  adverse  possession  of  real  estate 
for  the  statutory  period  of  limitation  not  only  bars  an  action 
of  ejectment,  but  by  the  terms  of  the  statute  creates  a  title  in 
the  possessor. 

It  seems  to  be  unnecessary,  therefore,  to  plead  the  Staitute 
of  Limitations  in  ejectment,  when  the  general  issue  has  been 
interposed.  That  the  pleading  of  it  might  possibly  have 
some  beneficial  results,  as  claimed  by  the  appellamts,  is  an 
argument  that  addresses  itself  to  the  discretion  of  the  court, 
and  is  based  upon  no  legal  right  It  might  not  have  been  at 
all  improper  to  permit  this  plea  to  stand;  but  the  defendants 
are  deprived  of  no  right  by  its  elimination.  They  are  not 
precluded  by  this  action  of  the  court  from  making  any  de- 
fense under  the  general  issue  which  they  might  have  made 
under  the  plea  of  the  Statute  of  Limitations.  Their  rights 
are  in  no  manner  whatever  affected. 

It  necessarily  follows  that  this  order  does  not  involve,  or 
even  affect,  the  merits  of  the  action;  and  that  the  order  is  not 
an  appealable  order.  The  appeal,  therefore,  must  be  dis- 
missed, with  costs. 

The  appellant  moved  for  a  re-hearing  upon  the  ground 
that  Section  7  of  the  act  creating  this  court  (27  Stats.,  435) 
made  it  the  duty  of  the  court  to  hear  all  causes  pending  at  the 
date  of  the  act,  in  the  General  Term  of  the  Supreme  Court 
of  the  District  of  Columbia,  irrespective  of  the  question  of 
whether  the  order  from  which  an  appeal  had  been  taken  to 
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the  General  Term,  was  an  appealable  order  or  not;  that  the 
appellate  jurisdiction  of  the  General  Term  having  been 
abolished,  the  only  inquiry  which  this  court  could  make,  in 
determining  its  right  to  assume  jurisdiction,  was  to  ascertain 
whether  this  cause  was,  at  the  date  of  the  act  in  question, 
pending  in  the  General  Term;  that  this  court  is  not  called 
upon  to  determine  questions  of  the  jurisdiction  of  the  Gen- 
eral Term,  since  such  a  decision  could  no  longer  be  of  any 
consequence;  and  that  Congress  intended  that  all  appeals 
pending  in  the  General  Term  should  be  heard  on  their 
merits. 
The  motion  for  a  re-hearing  was  denied. 


COHEN  V,  COHEN. 


Evidence;  Husband  and  Wipe  ;  Resulting  Trusts. 

1.  Where  a  purchaser  of  land  causes  the  title  to  be  placed  in  his  wife, 

the  presumption  is  that  he  intends  the  purchase  and  conveyance 
as  a  gift  or  advancement  to  her. 

2.  And  to  rebut  this  presumption  and  show  a  resulting  trust  in  the  hus- 

band, after  the  wife's  death,  in  a  proceeding  against  her  infant 
heirs  at  law  for  that  purpose,  will  require  the  clearest  and  most 
satisfactory  proof. 

No.  114.     Submitted  June  14,  1893. — Decided  October  2,  1893. 

Hearing  on  bill,  answer  and  testimony,  certified  by  a 
special  equity  term  of  the  Supreme  Court  of  the  District  of 
Columbia,  to  the  General  Term  of  that  court,  to  be  heard  in 
the  first  instance,  and  transferred  to  this  court  by  operation 
of  law.     Bill  disfnissed. 

The  Court  in  its  opinion  stated  the  case  as  follows: 

Complainant,  Edward  Cohen,  filed  this  bill  in  the  Supreme 
Court  of  the  District  against  his  minor  children,  Naomi  and 
Eva  Cohen,  to  have  a  trust  declared  in  a  certain  lot  in  the 
city  of  Washington  in  his  favor. 
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He  alleges  that  he  purchased  the  lot  March  18,  1875,  of  H. 
P.  Saunders,  for  $2,500,  paying  $500  in  cash  and  giving  his 
notes  for  the  remainder,  of  which  one  was  for  $1,500  secured 
by  deed  of  trust,  sixteen  for  $30  each,  and  one  for  $20,  which 
last  seventeen  notes  were  also  secured  by  a  second  deed  of 
trust.  He  further  alleges  that  he  paid  all  of  the  notes  se- 
cured by  the  second  deed  of  trust,  and  $250  on  account  of  the 
$1,500  note,  the  remainder  of  which  he  also  paid  with  the 
proceeds  of  two  notes  executed  by  himself  and  his  wife, 
Louisa  J.  Cohen,  jointly,  April  17,  1878,  for  $1,000  and 
$250,  respectively,  both  payable  three  years  after  date  and 
secured  by  deed  of  trust  on  the  property.  Of  this  last  in- 
debtedness, he  claims  to  have  paid  the  $250  note  and  $200 
on  account  of  the  other.  He  also  alleges  that  all  of  these 
payments  were  made  "  by  him  out  of  his  own  money,  and  no 
part  thereof  was  furnished  or  contributed  by  his  wife." 

The  deed  for  the  property  was  made  by  Saunders  to  Louisa 
J.  Cohen,  to  her  sole  use,  etc.  Louisa  J.  Cohen  died  intes- 
tate, January  28,  1888,  leaving  two  children,  the  defendants, 
Naomi  and  Eva,  who,  at  the  time  of  filing  the  bill — May  27, 
1891 — ^were  aged  seventeen  and  ten  years  respectively. 

Complainant  further  alleges,  that  it  was  "  his  purpose  and 
intention  to  have  the  title  to  said  real  estate  conveyed  to 
himself  and  his  wife  jointly,  or  in  such  manner  as  would  vest 
the  title  thereof  in  the  survivor  in  fee  on  the  death  of  either; 
that  he  so  directed  the  scrivener  who  prepared  the  deed; 
that  through  inadvertence  or  mistake,  the  said  property  was 
conveyed  to  the  sole  and  separate  use  of  his  said  wife  in  fee 
simple." 

He  also  says,  that  he  is  "  an  ignorant  man,  unable  to  read 
or  to  more  than  write  his  name;  that  his  said  wife  always 
recognized  his  right  to  the  property  and  his  ownership 
thereof,  and  it  was  only  after  her  death  that  he  learned  that 
the  title  thereto  descended  to  his  children  to  his  exclusion." 
The  prayer  of  the  bill  was  "  that  a  decree  may  be  passed  cor- 
recting said  deed,  and  declaring  that  the  said  defendants  hold 
said  title  in  trust  for  complainant,  and  that  a  trustee  may  be 
appointed  to  convey  said  title  to  him." 
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A  guardian  ad  litem  was  appointed  for  the  defendants,  who 
filed  the  usual  formal  answer,  neither  admitting  nor  denying 
the  truth  of  the  bill,  and  evidence  was  taken  on  behalf  of 
complainant  to  prove  the  same. 

The  case  was  then  certified  by  the  justice  presiding  at  the 
equity  term  to  the  General  Term,  to  be  heard  in  the  first  in- 
stance, where,  not  having  been  tried,  it  was  transferred  to 
this  court,  in  accordance  with  the  requirements  of  the  act  of 
Congress  creating  it. 

Complainant  testified  that  of  the  first  pa)rment  of  $500 
cash  on  the  property,  $200  was  his  own  money  and  $300 
money  borrowed  by  him  of  his  mother.  He  produced  the 
seventeen  small  notes  set  out  in  the  bill,  and  the  $250  note 
executed  April  17,  1878,  and  said  that  he  paid  them  with  ^  his 
own  money,  the  product  of  his  own  labor."  He  said  that  his 
wife  had  no  property  at  the  time  of  marriage,  and  acquired 
none.  Respecting  the  conveyance  of  the  property  he  said: 
"  I  intended  to  have  the  property  so  mentioned  in  the  deed 
that  it  would  have  gone  to  the  survivor  of  myself  and  wife  in 
the  event  of  the  death  of  either,  and  I  so  instructed  the  party 
who  prepared  the  deed."  He  further  said  that  he  had  been 
informed  that  J.  C,  Caldwell,  who  wrote  the  deed,  is  dead, 
and  he  could  not  remember  whether  any  one  was  present 
when  he  gave  the  instructions.  He  also  said  that  he  could 
write  his  name,  but  could  not  read  writing.  He  did  not  state 
when  or  how  he  discovered  that  the  deed  had  not  been  writ- 
ten in  accordance  with  his  instructions. 

Naomi  Cohen,  the  oldest  of  the  defendants,  as  a  witness 
for  complainant,  said:  "  I  heard  the  matter  of  the  ownership 
of  the  property  discussed  by  my  father  and  mother  three  or 
four  times  prior  to  my  mother's  death,  and  my  mother  always 
recognized  that  my  father  owned  the  property,  and  requested 
him  several  times  to  take  the  property  back  in  his  own  name.'' 

Ann  Pinkney,  mother  of  the  complainant,  said:  "  I  let  my 
son  have  $300  by  way  of  loan  some  years  ago  for  the  purpose 
of  paying  on  the  purchase  price  of  the  house  where  he  now 
lives.  His  wife  had  no  property  of  her  own  at  the  time  of 
her  marriage,  and  she  acquired  none  after." 
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The  only  other  witness  was  John  T.  Lucas,  the  guardian 
ad  litefHy  who  said  substantially  that  he  had  known  com- 
plainant since  1863,  and  knew  his  wife  before  her  death. 
ThM  he  saw  them  almost  every  day,  and  knew  that  Mrs. 
Cohen  had  no  property  at  the  time  of  her  marriage  and  ac- 
quired none  after.  He  also  said  that  Cohen  was  a  "hard 
working  man,  and  so  far  as  I  know  obtained  the  money  for 
which  he  paid  for  this  property  from  his  labor."  He  further 
said:  "Mrs.  Cohen  requested  me  on  several  occasions  to  use 
my  influence  to  get  her  husband  to  sell  the  property  and  buy 
another  place,  where  she  thought  he  could  do  better.'* 

The  seventeen  small  notes  produced  in  evidence  bear  the 
signature  of  Louisa  J.  Cohen  alone,  while  the  $250  note  is 
signed  by  her  and  her  husband  jointly. 

Mr,  B,  F.  Leighton  filed  a  brief  on  behalf  of  the  com- 
plainant, in  which  was  cited;  i  Perry  on  Trusts,  Sec.  126; 
Dyer  v.  Dyer,  2  Cox's  Ch.,  91 ;  Gogherty  v.  Bennett,  yj  N. 
J.,  87 ;  Harden  v.  Darwin,  66  Ala.,  61. 

There  was  no  appearance  for  the  defendants. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court: 

No  appearance  has  been  made  for  the  defendants  in  this 
court  and  the  cause  has  been  submitted  on  the  brief  of  the 
complainant's  counsel. 

Instead  of  being  formally  an  action  to  declare  a  resulting 
trust  in  complainant,  it  should  properly  be  one  to  reform  the 
deed  and  make  it  correspond  with  the  intention  of  the  parties 
at  the  time  of  its  execution.  The  practical  effect  of  both, 
however,  is  the  same,  for  if  the  deed  had  been  made  as  com- 
plainant states  that  he  intended  it  should  be,  it  would  have 
passed  the  title  to  both  in  joint  tenancy;  and  we  will  there- 
fore consider  it  in  the  form  presented  by  complainant. 

In  order  to  create  a  resulting  trust  in  a  stranger  to  the  title 
by  parol  evidence,  it  must  be  clearly  proved  that  the  purchase 
money  was  advanced  by  him  not  as  a  loan  or  gift 
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"  The  presumption  is,  in  the  absence  of  all  rebutting  cir- 
cumstances, that  he  who  supplies  the  purchase  money  in- 
tends the  purchase  to  be  for  his  own  benefit,  and  not  for 
another,  and  that  the  conveyance  in  the  name  of  another,  is 
a  matter  of  convenience  and  arrangement  between  the  parties 
for  collateral  purposes.''  i  Perry  on  Trusts,  Sec.  126.  "  The 
trust  must  result,  if  at  all,  at  the  instant  the  deed  is  taken, 
and  the  legal  title  vests  in  the  grantee.  No  oral  agreements, 
and  no  payments,  before  or  after  the  title  is  taken,  will  create 
a  resulting  trust,  unless  the  transaction  is  such  at  the  moment 
the  tide  passes  that  a  trust  will  result  from  the  transaction 
itself."     Id.,  Sec.  133. 

But  where  a  purchaser  takes  the  conveyance,  not  to  a 
stranger,  but  to  his  wife,  the  presumption  of  a  resulting 
trust  that  arises  where  the  gramtee  is  one  for  whom  he  is 
under  no  natural,  moral  or  legal  obligation  to  provide,  is  re- 
butted, and  the  contrary  presumption  arises,  that  the  pur- 
chase and  conveyance  was  intended  as  a  gift  or  advancement 
to  the  grantee.    Id.,  Sec.  143. 

It  is  universally  held  that  while  parol  evidence  will  be  re- 
ceived, all  the  facts  necessary  to  establish  the  resulting  trust 
must  be  proved  with  clearness  and  certainty;  and  they  must 
not  only  be  certain,  but  consistent  with  each  other  and  the 
alleged  intent  of  the  parties.  The  necessity  for  clear  and 
satisfactory  proof  is  still  stronger  in  a  case  like  this,  where  the 
transaction  is  an  old  one,  the  wife  dead,  and  her  heirs  at  law 
helpless  children. 

Tested  by  the  foregoing  rules,  the  evidence  in  this  case,  to 
our  minds,  is  not  sufficient.  That  the  conveyance  was  in- 
tended to  be  to  the  wife  alone,  is  supported  by  the  fact  that 
all  of  the  original  purchase  money  notes  produced  on  the 
hearing  are  signed  by  her  alone.  The  fact  that  she  was  not 
known  to  have  any  separate  property,  while  a  circumstance 
to  show  that  she  did  not  herself  pay  the  purchase  money, 
does  not  at  all  tend  to  rebut  the  presumption  that  it  was  the 
intention  of  the  husband  to  make  a  sure  provision  for  the 
wife;  on  the  contrary,  it  would  tend  rather  to  strengthen  the 
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presumption  by  showing  a  good  reason  for  such  provision. 
It  is  not  shown  that  the  husband  had  any  property  other 
than  that  acquired  by  his  labor  from  year  to  year;  nor  is  it 
shown  that  the  wife  did  not  by  her  labor  furnish,  or  assist  in 
furnishing,  the  money  which  went  to  pay  the  purchase  price. 

The  testimony  as  to  the  mistake  in  the  deed,  comes  solely 
from  the  husband,  after  a  lapse  of  sixteen  years  from  its  de- 
livery and  three  years  after  the  death  of  the  wife.  There  is 
nothing  in  the  testimony  to  show  when  he  first  discovered 
the  mistake  or  to  explain  his  delay  in  the  assertion  of  his 
rights.  The  declarations  of  the  mother,  testified  to  by  the 
daughter,  do  not  show  that  the  deed  when  made  did  not 
express  the  intent  of  all  the  parties. 

But  these  declarations,  if  sufficient  to  show  that  she  recog- 
nized the  husband  as' the  sole  owner,  are  inconsistent  with 
his  statement  that  the  title  was  to  be  vested  in  both  as  joint 
tenants.  They,  however,  prove  one  fact  conclusively,  and 
that  is,  that  before  the  wife's  death  the  complainant  must  have 
known  that  the  title  was  in  her  name  only,  for  the  witness 
said:  "  My  mother  always  recognized  that  my  father  owned 
the  property,  and  requested  him  several  times  to  take  the 
property  back  in  his  own  name." 

A  suggestion  is  made  that  a  great  hardship  will  be  inflicted 
upon  complainant  by  the  deniaJ  of  his  prayer.  With  the  re- 
mote consequences  that  may  result  from  the  making  of 
conveyances  like  this,  we  have  nothing  to  do.  Courts  of 
equity  do  not  sit  for  the  purpose  of  relieving  from  hardships 
raerely,  when  brought  about  by  persons  laboring  imder  no 
disability,  through  their  own  deliberate  act;  nor  do  they  aid 
them  in  undoing  the  effects  of  affection  or  generosity,  which, 
after  the  lapse  of  time  or  change  of  circumstances,  they  may 
come  to  regret 

The  relief  prayed  for  must  be  denied.  The  cause  must  be 
remanded  to  the  court  from  whence  it  came,  with  direction 
to  pass  a  decree  dismissing  the  bill,  with  costs  to  the  defendants. 
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BRADY  V.  THE  UNITED   STATES. 


Criminal  Law;  Misconduct  of  Prosecuting  Officer; 
Confessions;  Evidence. 

1.  In  a  criminal  case,  objection  was  mad6  by  the  defendant  to  language 

used  by  the  prosecuting  officer  in  his  opening  statement  to  the 
jury,  upon  the  ground  that  he  was  stating  matter  which  he  could 
not  be  permitted  to  prove.  The  trial  judge  overruled  the  objec- 
tion, and  stated  that  counsel  for  the  government  might  be  allowed 
some  latitude  in  stating  what  he  expected  to  prove,  but  testimony 
of  the  character  objected  to  would  not  be  accepted  when  offered  : 
Held,  That  there  was  no  error  for  which  a  new  trial  ought  to  be 
granted. 

2.  The  sufficiency  of  the  evidence  offered  in  a  criminal  case  to  show  the 

competency  of  an  alleged  confession  by  the  defendant,  is  prim- 
arily, a  question  for  the  trial  judge.  As  to  how  he  shall  satisfy 
himself  of  its  competency,  or  to  what  extent  he  will  hear  proof 
upon  the  question,  is  necessarily  a  matter  almost  entirely  within 
his  discretion,  the  exercise  of  which  will  not  be  revised  except  in 
case  of  palpable  abuse* 

No.  168.     Submitted  September  26, 1893. — Decided  October  3,  1893. 

Hearing  on  a  motion  by  defendants  for  a  new  trial  on  a 
bill  of  exceptions  and  case,  in  a  prosecution  upon  an  indict- 
ment for  larceny  from  the  person,  in  the  Supreme  Court  of 
the  District  of  Columbia,  holding  a  criminal  term.  Judg- 
ment affirmed. 

The  case  is  stated  in  the  opinion. 

Mr,  Fountain  Peyton  and  Mr,  G.  Herbert  Renfro  for  the 
plaintiflfs  in  error,  cited  the  following  2tuthorities  in  their 
brief: 

I.  Upon  the  contention  that  a  new  trial  should  be  granted 
because  of  the  alleged  improper  language  of  the  prosecuting 
officer  in  his  opening  to  the  jury :  State  v.  Lapage,  57  N.  H., 
245  ;  U.  S,  V.  Carrigo,  i  Cr.  C.  C,  49 ;  Reg,  v.  Beard,  8  Car, 
&  Payne,  142 ;  Reg.  v.  Butcher,  2  Moody  &  Robinson,  228 ; 
People  V.  Hetiickf  i  Wheeler  Crim.  Cases,  399 ;  Scripps  v. 
Riley,  35  Mich.,  371 ;  Abbott's  Crim.  Trial  Brief,  p.  183. 
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2.  As  to  the  sufficiency  of  the  evidence  to  support  the 
alleged  confession :  Louisiana  v.  Platte,  34  La.  An.,  106 1 ; 
Com,  V.  Harman,  4  Barr,  269 ;  Rufer  v.  Egner,  25  Ohio  St, 
464;  People  V.  Ah  How,  34  Cal.,  218;  Nicholson  v.  State, 
38  Md.,  140;  Richardson  v.  Lloyd,  99  Mass.,  475 ;  Com,  v. 
Culver,  126  Mass.,  464;  People  v.  Soto,  49  Cal,  67. 

-Afr.  -/I.  A,  Birney  for  the  United  States. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court: 

The  appellants  were  convicted  of  the  theft  of  a  pocket  book 
containing  a  few  dollars  in  money,  and  sentenced  to  serve 
during  their  minority  in  the  reform  school  of  the  District. 

The  errors  charged  in  the  proceedings  are  set  out  in  the 
bill  of  exceptions,  and  will  be  considered  in  order: 

I.  In  his  opening  statement  to  the  jury,  the  attorney  for 
the  government  said:  "And  I  expect  to  show  you,  gentlemen 
of  the  jury,  if  the  court  will  permit  me,  that  these  defendants 
habitually  infest  the  markets  and  engage  in  this  kind  of  busi- 
ness/' Objection  was  made  to  this  language  on  the  ground 
that  "  he  was  stating  matter  of  which  the  court  would  not 
permit  him  to  oflfer  proof." 

"The  court  overruled  the  objection,  saying  that  counsel 
for  the  government  may  be  allowed  some  latitude  in  anj^pen- 
ing  statement  of  what  the  government  expects  to  prove,  but 
the  court  will  not  admit  testimony  when  offered  of  the  char- 
acter objected  to.  Counsel  for  the  defendants  then  noted 
an  exception,  when  the  court  said  that  the  statement  objected 
to  was  not,  after  the  court\s  caution,  a  matter  for  exception, 
and  that  an  exception  would  not  be  allowed." 

Considering  this  as  an  exception,  we  do  not  think  there  is 
anything  in  it  for  which  a  new  trial  ought  to  be  awarded. 
It  is  the  duty  of  the  prosecutor  to  be  perfectly  fair  in  his 
opening  statement,  and  he  should  carefully  avoid  the  appear- 
ance even  of  an  attempt  to  prejudice  the  jury  by  reciting 
facts  as  intended  to  be  proved  which  would  be  inadmissible 
under  the  well-established  rules  of  evidence.    If  he  over- 
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step  the  proper  boundary,  as  may  be  sometimes  done  with 
no  improper  motive,  it  is  the  duty  of  the  cx)urt  to  caution 
and  restrain  him.  If  the  court  should  fail  to  perform  this 
duty  in  a  plain  case  of  violation  of  the  rule,  and  it  should 
appear  that  the  cause  of  the  defendant  may  probably  have 
been  prejudiced  thereby,  it  would  be  the  duty  of  the  appel- 
late court  to  grant  him  another  trial. 

In  general,  however, .  the  interference  of  the  trial  justice 
must  be  a  matter  of  discretion,  the  exercise  of  which  is  not 
subject  to  exception.  Walsh  v.  People^  88  N.  Y.,  458.  In 
the  case  at  bar,  the  court  did  caution  the  prosecutor,  and 
inform  the  jury  that  evidence  with  respect  to  the  character  of 
defendants  would  not  be  admitted  if  offered;  and  we  do  not 
see  what  more  he  could  have  well  done  under  the  circum- 
stances. 

2.  The  government  offered  to  prove  by  one  of  the  officers, 
named  Carson,  confessions  made  by  defendants.  Defendants 
were  permitted  to  cross-examine  this  witness  as  to  the  volun- 
tary nature  of  the  confessions.  The  witness  said  that  no 
threat  or  inducement  was  offered  and  that  the  confessions 
were  voluntary.  The  witness  further  said,  as  shown  by  the 
bill  of  exceptions,  that  two  of  the  defendants.  West  and 
Brady,  were  out  of  his  presence  some  time  before  the  con- 
fessions were  made,  and  that  he  did  not  know  whether  or  not 
an  inducement  to  confess  had  been  held  out  to  them  by 
Officer  Judge.  The  court  then  stood  this  witness  aside  for 
a  time  and  had  Judge  called,  who  testified  that  he  offered  no 
inducements  or  threats  to  cause  Brady  and  West  to  confess. 
Defendants  then  offered  to  prove,  by  themselves  as  witnesses, 
"  that  the  confessions  were  not  voluntary,  but  were  obtained 
by  inducements  on  the  part  of  Carson  and  threats  on  the  part 
of  Judge,  and  moved  the  court  to  hear  the  counter  proof  as 
to  the  voluntary  nature  of  the  confessions  before  said  confes- 
sions were  given  in  evidence."  This  offer  was  refused,  "  be- 
cause the  court  had  examined  all  the  witnesses  having  cus- 
tody of  the  defendants,  and  there  had  not  appeared  any  trace 
of  effort  to  influence  by  inducements  or  threats." 
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While  the  confession  of  a  prisoner  is  often  the  most  satis- 
factory evidence  of  guilt,  it  should  never  be  admitted  where 
there  is  a  well-founded  suspicion  that  it  was  made  under  the 
influence  of  inducements  held  out  or  threats  made  in  order 
to  extort  it,  by  the  officers  of  the  law  holding  him  in  cus- 
tody. 

The  sufficiency  of  the  evidence  to  show  the  competency  of 
the  confession  is,  primarily,  a  question  for  the  court.  As  to 
how  he  shall  satisfy  himself  with  respect  to  this  question  of 
competency,  or  to  what  extent  he  will  hear  proof  thereon,  is 
necessarily  a  matter  almost  entirely  within  his  discretion, 
the  exercise  of  which  should  not  be  revised  except  in  case  of 
palpable  abuse.  If  there  be  any  suspicion  cast  upon  the 
manner  in  which  the  confession  shall  have  been  obtained,  it 
would  be  decidedly  proper  to  inquire  further  before  its  ad- 
mission. I  Roscoe  Cr.  Ev.  (8th  Ed.),  marg.  pp.  57-8.  This 
further  inquiry  seems  to  have  been  made  with  gjeat  propriety 
in  the  following  cases  cited  on  the  brief  for  appellants,  viz.. 
Commonwealth  v.  Harman,  4  Barr.,  269 ;  Nicholson  v.  State, 
38  Md.,  140. 

Other  cases,  cited  in  support  of  appellant's  contention, 
with  one  exception,  fail  to  sustain  it.  In  one  of  these,  Rufer 
&  Egner  v.  State^  25  Ohio,  464,  the  court  held  merely  that 
it  was  the  right  of  the  defendant  to  cross-examine  the  witness 
offered  to  prove  the  confession  before  it  could  be  offered.  In 
the  course  of  the  opinion  it  was  said:  "  It  is  the  right  of  the 
defendant  to  show  by  preliminary  proof,  at  least  to  the  extent 
that  such  preliminary  proof  can  be  made  by  the  witness 
offered  to  prove  the  confession,  that  it  was  not  voluntarily 
made."  It  was  also  said  that  the  case  should  not  be  reversed 
unless  it  was  made  to  appear  that  the  defendant  was  preju- 
diced by  the  denial  of  this  right 

In  another  case.  People  v.  Soto,  49  Cal.,  67,  the  depo- 
sition of  the  prisoner,  taken  before  the  examining  magistrate 
was  offered  in  evidence  and  admitted,  without  any  proof 
whatever  as  to  its  voluntary  character.  Defendants'  offer  to 
prove  that  it  was  made  under  inducements  and  threats  was 
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refused.  The  judgment  was  reversed,  on  the  ground  that 
the  deposition  was  inadmissible  as  a  confession  without  affir- 
mative proof  that  it  had  been  voluntarily  given. 

The  case  of  CommonwecUth  v.  Culver^  126  Mass.,  464, 
strongly  supports  the  contention  of  appellants.  The  officer 
who  had  charge  of  the  prisoner  testified  that  the  confession 
had  been  freely  made  and  without  undue  influence.  De- 
fendant produced  five  witnesses,  and  offered  to  show  by 
them  that  the  confession  was  made  in  consequence  of  induce- 
ments held  out  by  this  same  officer.  The  judgment  of  con- 
viction was  reversed  because  of  the  refusal  to  hear  this  evi- 
dence. We  are  not  prepared  to  dispute  the  soundness  of  this 
decision  as  applied  to  the  facts  of  that  case.  The  learned 
court,  for  whose  opinions  we  entertain  the  highest  respect, 
might  well  have  made  that  case  an  exception  to  the  general 
rule,  on  the  ground  that  the  refusal  to  hear  defendant's 
offered  proof,  was,  under  the  circumstances,  an  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  But  we  cannot  accept 
its  doctrine  as  a  sound  rule  for  all  cases. 

We  think  it  would  be  unwise  to  attempt  to  prescribe  any 
fixed  rule  for  the  government  of  the  trial  courts  in  matters 
of  this  kind.  Hopt  v.  Utah^  no  U.  S.,  574.  The  action  of 
the  presiding  judge,  who  is  presumed  to  be  controlled  by  an 
earnest  desire  to  fully  protect  the  rights  of  the  prisoner,  as 
well  as  to  guard  the  interests  of  society  in  the  prevention  of 
crime,  is  to  be  determined  by  the  peculiar  circumstances  of 
each  case  as  it  comes  before  him;  and  it  is  only  in  a  clear 
case  of  abuse  of  his  discretion  that  a  judgment  should  be 
reversed.  As  recited  in  the  bill  of  exceptions,  the  court 
"  found  no  trace  of  any  effort  to  influence  the  prisoners  by 
inducements  or  threats.''  This  being  the  case,  it  was  proper 
to  admit  the  evidence  of  the  confessions.  The  defendants 
had  the  right  afterwards,  if  they  had  demanded  it,  to  intro- 
duce their  evidence  to  the  jury  with  respect  to  the  manner  in 
which  the  confessions  had  been  obtained,  and  then  it  would 
have  been  the  duty  of  the  court  to  instruct  the  jury  to  weigh 
the  evidence  on  this  issue,  and  to  reject  the  confessions  as 
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evidence,  should  they  believe  them  to  have  been  induced  by 
improper  means.  They  failed  to  avail  themselves  of  this 
right 

We  cannot  say  that  appellants  have  sustained  injury  or 
that  there  is  any  error  shown  by  the  record,  and  the  judgment 
must  therefore  be 

Affirmed. 


DOWNING  V.   ROSS. 


Municipal  Officers  ;  Injunctions  ;  Ultra  Vires. 

1.  A  court  of  equity  will,  upon  the  petition  of  a  resident  taxpayer, 

restrain  an  illegal  disposition  of  the  funds  or  property  of  a 
municipality,  by  its  officers,  or  the  illegal  creation  by  them  of  a 
debt  for  which  the  municipality  would  be  liable,  unless  it 
appears  that  the  jurisdiction  of  the  court  is  invoked  simply  to 
promote  ulterior  or  private  objects  of  the  petitioner,  or  objects 
other  than  those  alleged,  irrespective  of  any  injury  he  may  suffer 
as  a  taxpayer. 

2.  So  long  as  public  functionaries  keep  within  the    limits  of  the 

powers  vested  in  them  by  law,  and  do  not  act  or  attempt  to  act, 
uiira  vires  ;  a  court  of  equity  will  avoid  interfering  with  them, 
and  will  in  no  case  interfere  with  the  exercise  of  official  discre- 
tion vested  in  such  functionaries. 

3.  The  duties  of  officers  entrusted  with  the  letting  of  contracts  for 

works  of  public  improvement  to  the  lowest  responsible  bidders, 
are  not  duties  of  a  strictly  ministerial  nature,  but  involve  the 
exercise  of  such  a  degree  of  official  discretion  as  to  place  them 
beyond  the  control  of  the  courts,  so  long  as  they  act  without 
fraud  and  within  the  scope  of  their  authority. 

No.  252.     Submitted  September  19,  1893. —Decided  October  12,  1893. 

Hearing  on  an  appeal  by  the  complainants  from  a  decree 
of  the  Supreme  Court  of  tiie  District  of  Columbia,  holding 
an  equity  term,  dismissing  a  bill  filed  by  the  complainants,  as 
property  holders  and  taxpayers  in  the  District,  to  restrain  the 
defendants,  the  Commissioners  of  the  District,  from  accept- 
ing a  proposal  of  their  co-defendant,  Thomas,  to  pave  cer- 
tain streets  in  the  city  of  Washington;  and  to  vacate  any 
contract  which  might  have  been  made  with  him,  upon  the 
ground  that  such  proposal  was  not  made  in  accordance  with 
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the  specifications  and  instructions   under   which   proposals 
were  invited  to  be  made  for  doing  the  work.    Affirmed, 

The  facts  are  sufficiently  stated  in  the  opinion. 
Mr,  A,  S.  Worthington  for  the  appellants : 

1.  A  bill  in  equity  is  maintainable  by  a  resident  taxpayer 
against  the  officers  of  a  municipality,  to  restrain  them  from 
making  illegal  expenditures  or  creating  illegal  debts.  2  Dil- 
lon Mun.  Corp.,  Sees.  914,  922  ;  i  Pomeroy's  Eq.  Jur.,  Sees. 
257,  260,  270,  273 ;  Crampton  v.  Zabriskie,  loi  U.  S.,  601  ; 
The  Liberty  Bell,  23  Fed.  Rep.,  845  ;  New  London  v.  Brain- 
ardy  22  Conn.,  553;  McCord  v.  IHke,  121  111,288;  Merrill 
V.  Plainfield,  45  N.  H.,  126 ;  Metzger  v.  R,  R.  Co,,  79  N.  Y., 
171  ;  Ayres  v.  Lawrence,  59  N.  Y.,  192;  Warren  v.  Bald- 
win,  105  N.  Y.,  534 ;  Mayor  of  Baltimore  v.  GUI,  31  Md., 
394;  Newmeyer  v.  R,  R.  Co,,  52  Mo.,  89;  Cammack  w. 
Douglas,  Supreme  Court,  Dist.  of  Col.,  Equity  No.  11,997 
(not  reported). 

2.  A  suitor  who  comes  into  court  with  an  established 
right,  will  not  be  denied  his  proper  remedy  because  of  some 
ulterior  interest  or  motive  which  he  may  have  in  bringing 
the  suit.  Colman  v.  Eastern  Counties  R.  R,  Co.,  10  Beav., 
5,  12  ;  Cent,  R.  R.  Co.  v.  Collins,  40  Ga.,  607,  608,  616,  617  ; 
Ramsey  v.  Gould,  57  Barb.,  398  ;  Starin  v.  Mayor,  42  Hun., 
551  ;  Mazet  v.  Pittsburgh,  137  Pa.  St.,  548  ;  Mayor  of  Bald- 
more  V.  Keyser,  72  Md.,  106 ;  Brockman  v.  Creston,  79  la.,  592. 

3.  The  Commissioners  had  no  right  to  award  any  of  the 
work  to  the  appellee,  Thomas,  because  he  qualified  his  bid 
with  the  condition  that  he  should  receive  not  less  than  25,000 
yards  out  of  the  40,850  yards  of  paving  for  which  bids  were 
invited.  Garfielde  v.  U.  S,,  93  U.  S.,  242  ;  Harvey  v.  U.  S,, 
105  U.  S.,  671,  688 ;  Dickinson  v.  Poughkeepsie,  7  Hun.,  i ; 
NcLsh  V.  St.  Paul,  1 1  Minn.,  112;  Mazet  v.  Pittsburgh,  supra ; 
U,  S,,  ex  rel.  International  Contracting  Co,  v.  Elkins,  Sup. 
Ct.,  D.  C,  Law  No.  33,596  (not  reported) ;  People  ex  rel, 
Putnam  v.  Commissioners,  4  Neb.,  150;  Bigler  v.  Mayor,  5 
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Abb.  New  Cas.,  69;  Boren  v.  Commissioners,  21  Ohio  St., 
311,  318,  322;  In  re  Savings  Bank,  75  N.  Y.,  396;  In  re 
Manhattan  R.  R.  Co.,  102  N.  Y.,  301  ;  In  re  Merriam,  84 
N.  Y.,  605  ;  Barr  v.  Deniston,  19  N.  H.,  170-178  ;  McKenzie 
V.  Baraga  Townslnp,  39  Mich.,  554;  Addis  v,  Pittsburgh,^^ 
Pa.  St.,  379 ;  R,  R.  Co,  v.  Ray,  5 1  Ind.,  266 ;  Kneeland  v. 
Milwaukee,  18  Wis.,  437  ;  Wells  v.  Burnham,  20  Id.,  122  ; 
Mayor  of  Baltimore  v.  Keyser,  supra  ;  State  of  Missouri  ex 
reL  Dunn  v.  Barlow,  48  Mo.,  21. 

Mr,  S,  T,  Thomas  and  Mr,  A,  B,  Duvall  for  the  Com- 
missioners of  the  District  of  Columbia,  appellees. 

Mr.  Mills  Dean  for  the  appellee,  Thomas. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  filed  by  the  three  complainants, 
Charles  W.  Downing,  Joseph  Paul  and  William  E.  Barker, 
claiming  to  be  property  holders  and  taxpayers  in  the  District 
of  Columbia,  and  as  such  they  seek  to  have  the  Commis- 
sioners of  the  District  restrained  from  accepting  a  proposal 
of,  and  completing  a  contract  with,  one  Thomas,  a  co-de- 
fendant, for  the  paving  of  certain  streets  in  the  city  of  Wash- 
ington, and  for  the  vacation  of  such  contract,  if  made,  upon 
the  alleged  ground  that  the  bid  or  proposal  for  the  work, 
was  not  in  accordance  with  the  specifications  and  instructions 
under  which  proposals  were  invited  to  be  made  for  doing  the 
work. 

The  case  is  before  this  court  on  bill  and  answer,  and,  in  the 
argument,  only  two  questions  were  discussed: 

1st  Whether  the  complainants,  as  taxpayers,  under  the 
facts  of  the  case,  have  a  proper  standing  in  a  court  of  equity 
to  maintain  the  bill;  and  if  so, 

2d.  Whether  the  case  presented  on  the  bill  and  answer 
shows  sufficient  ground  for  the  relief  prayed? 

I.  With  respect  to  the  first  of  these  questions,  the  law 
would  seem  to  be  well  settled,  though  not  in  the  unqualified 
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manner  suggested  in  argument  To  prevent  abuse  of  the 
powers  of  the  court,  the  application  must  always  be  made  in 
good  faith,  and  upon  an  apparent  wrong  to  the  complainant 
and  the  public  of  which  he'  is  a  member.  Otherwise,  the 
court  will  refrain  from  any  interference  with  the  public  func- 
tionaries sought  to  be  enjoined.  It  must  not  appear  that 
the  jurisdiction  of  the  court  is  invoked  simply  to  promote 
ulterior  or  private  objects  of  the  party  applying,  or  objects 
other  than  those  alleged,  irrespective  of  any  injury  he  may 
suffer  as  a  taxpayer.  But,  with  this  qualification,  the  gen- 
eral principle  is,  that  it  is  the  right  of  a  resident  taxpayer  to 
invoke  the  interposition  of  a  court  of  equity  to  prevent  an 
illegal  disposition  of  the  funds  or  property  of  the  munici- 
pality, or  the  illegal  creation  of  a  debt  which  he,  in  common 
with  other  property  holders  of  the  community,  may  otherwise 
be  compelled  to  pay.  As  said  by  the  Supreme  Court  of  the 
United  States,  in  Crampton  v.  Zabriskie,  loi  U.  S.,  6oi,  609, 
"in  the  absence  of  legislation  restricting  the  right  to  inter- 
fere in  such  cases  to  public  officers  of  the  State  or  county, 
there  would  seem  to  be  no  substantial  reason  why  a  bill  by 
or  on  behalf  of  individual  taxpayers  should  not  be  entertained 
to  prevent  the  misuse  of  corporate  powers.  The  courts  may 
be  safely  trusted  to  prevent  the  abuse  of  their  process  in  such 
cases'*  The  principle  is  established  by  abundant  authority 
and  is  of  very  general  application.  2  Dillon  on  Municipal 
Corp.,  Sees.  914  to  918,  and  cases  there  cited.  See  also 
cases  o{  Baltimore  v.  Gilly  31  Md.,  375,  and  St.  Mary's  In- 
dustrial School  v.  Brown,  45  Md.,  310,  326.  It  is  admitted 
that  the  complainants  are  taxpayers;  and  there  is  not  suffi- 
cient evidence  in  the  case  to  show  that  they  are  acting  col- 
lusively,  and  making  use  of  a  privilege  designed  for  their 
own  protection  and  that  of  the  public  to  subserve  third 
parties  in  an  effort  to  accomplish  unjustifiable  objects,  as  has 
been  contended  by  the  defendants.  We  are  of  opinion, 
therefore,  that  the  complainants,  in  their  character  of  tax- 
payers, are  entitled  to  file  the  bill  and  to  ask  the  relief  prayed 
for,  provided  the  facts  disclosed  are  sufficient 
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2.  Then,  do  the  facts  disclosed  by  the  bill  and  answer 
make  a  case  to  justify  the  g^ranting  the  relief  prayed  for? 
The  complainants  disclaim  any  charge  or  imputation  of  fraud 
or  collusion  in  the  transaction  between  the  Commissioners 
and  Thomas.  It  is  conceded  that  the  Commissioners  have 
acted  throughout  honestly,  but,  as  contended  by  the  com- 
plainants, under  a  mistaken  conception  of  their  duty,  in  .ac- 
cepting and  acting  upon  the  proposal  made  by  Thomas, 
though  he  was  in  fact  the  lowest  bidder  for  the  work  em- 
braced in  his  proposal.  The  complainants  allege  several  ob- 
jections in  their  bill  to  the  acceptance  by  the  Commissioners 
of  the  proposal  as  made  by  Thomas;  but,  by  stipulation  of 
the  parties  filed  in  the  cause,  it  is  agreed  that  on  this  appeal 
"  no  question  shall  be  argued  or  raised  except  those  which 
g^w  out  of  the  condition  contained  in  the  bid  or  proposal 
of  the  defendant  Thomas  as  to  the  awarding  to  him  of  at 
least  25,000  square  yards  of  pavement.'' 

To  a  clear  understanding  of  the  nature  of  the  proposal,  and 
the  condition  referred  to  in  this  stipulation,  it  is  necessary 
that  we  refer  to  some  of  the  provisions  of  the  acts  of  Con- 
gress relating  to  the  District  of  Columbia,  and  state  some  of 
the  facts  set  forth  in  the  bill  and  answer. 

By  the  fifth  section  of  the  act  of  Congress  of  1878,  Ch. 
180,  approved  June  11, 1878,  providing  a  permanent  form  of 
government  for  the  District  of  Columbia,  it  is  provided  that 
whenever  any  repairs  of  streets,  avenues,  alleys,  or  sewers 
within  the  District  are  to  be  made,  or  when  new  pavements 
are  to  be  substituted  in  place  of  those  worn  out,  new  ones 
laid,  or  new  streets  opened,  sewers  built,  or  any  works,  the 
total  cost  of  which  shall  exceed  the  sum  of  one  thousand 
dollars,  notice  shall  be  given  in  newspapers,  as  in  the  statute 
prescribed,  "  for  proposals,  with  full  specifications  as  to  the 
materials  for  the  whole  or  any  portion  of  the  works  proposed 
to  be  done ;  and  the  lowest  responsible  proposal  for  the  kind 
and  character  of  pavement  or  other  work  which  the  Com- 
missioners shall  determine  upon,  shall  in  all  cases  be  ac- 
cepted;    Provided,  however,  That  the  Commissioners  shall 
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have  the  right,  in  their  discretion,  to  reject  all  of  such  pro- 
posals ;  Prainded,  That  work  capable  of  being  executed 
under  a  single  contract  shall  not  be  subdivided  so  as  to  re- 
duce the  sum  of  money  to  be  paid  therefor  to  less  than  one 
thousand  dollars.  All  contracts  for  the  construction,  im- 
provement, alteration,  or  repairs  of  the  streets,  avenues,  etc., 
and  all  work  of  like  nature,  shall  be  made  and  entered  into  only 
by  and  with  the  official  unanimous  consent  of  the  Commis- 
sioners of  the  District,"  etc.  It  is  further  provided  that  "  No 
pavement  shall  be  accepted,  nor  any  pavement  laid,  except 
that  of  the  best  material  of  its  kind  known  for  that  purpose, 
and  in  the  most  substantial  manner ;  and  good  and  suffi- 
cient bonds  to  the  United  States,  in  a  penal  sum  not  less  than 
the  amount  of  the  contract,  with  sureties  to  be  approved  by 
the  Commissioners  of  the  District,  shall  be  required  from  all 
contractors,  guaranteeing  that  the  terms  of  their  contract 
shall  be  strictly  and  faithfully  performed  to  the  satisfaction  of 
and  acceptance  by  said  Commissioners;  and  that  the  con- 
tractors shall  keep  new  pavements  or  other  new  works  in 
repair  for  a  term  of  five  years  from  the  date  of  the  comple- 
tion of  their  contracts,"  etc.     20  Stats.,  106. 

By  the  act  making  appropriations  for  the  expenses  of  the 
government  of  the  District  of  Columbia  for  the  fiscal  year 
ending  June  30,  1894,  etc.,  (act  of  Congress,  approved  March 
3>  1893,  Ch.  199),  there  was  appropriated  the  sum  of  $200,000 
"to  be  expended  in  the  discretion  of  the  Commissioners 
upon  streets  and  avenues  "  specified  in  the  schedules  named 
and  referred  to  in  the  act,  etc.,  with  the  proviso  "that  the 
streets  and  avenues  shall  be  contracted  for  in  the  order*  in 
which  they  appear  in  said  schedules,  and  be  completed  in 
such  order  as  nearly  as  practicable." 

In  execution  of  the  power  imder  the  general  appropria- 
tion act  of  Congress  just  referred  to,  and  in  pursuance  of 
the  directions  of  the  act  of  1878,  Ch.  180,  the  Commissioners 
of  the  District,  on  the  15th  of  March,  1893,  published  notice 
for  sealed  proposals  for  laying  sheet  asphalt  and  asphalt 
block  pavements  in  the  section  of  the  city  of  Washington 
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mentioned  in  the  schedules  referred  to  in  the  act  of  Congress. 
In  the  notice,  all  persons  desirous  of  becoming  bidders  for  the 
work  were  informed  that  blank  forms  of  proposals,  specifica- 
tions, and  all  necessary  information,  could  be  obtained  at  the 
office  of  the  Commissioners.  Full  instructions  and  specifi- 
cations were  prepared,  and  copies  of  which  were  furnished  to 
any  and  all  persons  applying  for  them.  They  were  furnished 
to  the  defendant  Thomas,  and  to  all  others  who  became  bid- 
ders for  the  work;  and  all  proposals  were  made  out  and  pre- 
sented with  reference  to  these  specifications  and  instructions. 
The  Commissioners  reserved  the  right  to  waive  any  inform- 
ality in  the  proposals  received;  also  to  disregard  the  pro- 
posal of  any  failing  bidder  or  contractor,  and  to  reject  the 
proposal  or  parts  of  a  proposal,  if  bids  were  requested  on 
separate  items;  and  the  right  was  also  reserved  to  make 
awards  on  each  street  separately.  These  provisions  and  re- 
servations are  contained  in  the  specifications  or  instructions 
furnished  to  the  bidders  and  annexed  to  the  proposals  filed 
with  the  Commissioners.  The  quantity  of  paving  with  re- 
spect to  which  proposals  were  received,  under  the  notice, 
was  about  40,850  square  yards. 

In  response  to  the  advertisement  by  the  Commissioners, 
several  proposals  were  filed,  and  among  them  that  made  by 
Thomas,  one  of  the  defendants.  The  proposal  by  Thomas 
was,  for  the  portion  of  the  paving  awarded  to  him,  the  lowest 
made;  but  in  the  proposal  he  interlined  the  condition  that  he 
should  be  awarded  at  least  25,000  square  yards  of  the  pave- 
ment to  be  made.  This  is  the  condition  referred  to  in  the 
bill  and  in  the  stipulation,  and  which  has  given  rise  to  this 
application  for  an  injunction,  upon  the  theory  that  it  entirely 
vitiated  and  rendered  illegal  the  proposal  made  by  Thomas. 
To  this,  however,  we  do  not  agree. 

This  proposal,  thus  made,  was  not  accepted  by  the  Com- 
missioners with  the  condition  annexed,  but  being  the  lowest 
bid  made  for  the  work,  the  Commissioners  rejected  or  ig- 
nored the  condition,  and  accepted  the  proposal  without  any 
regard  whatever  to  the  condition  interlined,  and  thereupon 
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awarded  to  Thomas  a  portion  of  the  wcM-k  proposed  to  be 
done,  amounting  to  2i>o\it  21,000  square  yards.  This  action 
of  the  Commissioners  Thomas  acquiesced  in,  and  has  com- 
plied with  all  the  terms  of  the  specification  and  the  require- 
ment of  the  statute,  by  executing  and  delivering  to  the  Com- 
missioners the  contract  and  bond  for  the  faithful  perform- 
ance of  the  work.  It  is  true,  Thomas  had  no  right,  under  the 
notice,  to  couple  his  proposal  with  a  condition,  such  as  he 
attached;  and  it  was  the  right,  indeed  the  duty,  of  the  Com- 
missioners to  reject  such  condition.  This  was  done,  and  the 
proposal  was  treated  as  if  made  without  condition.  The 
Commissioners  aver,  and  swear  positively,  that  they  awarded 
the  contract  to  Thomas  because  he  was  the  lowest  respon- 
sible bidder  for  the  work,  and  that  they  paid  no  regard  what- 
ever to  the  condition  interlined  in  the  proposal.  This  they 
clearly  had  a  right  to  do;  and  their  action  in  the  premises  did 
not,  and  could  not,  in  the  nature  of  things,  operate  to  the 
prejudice  of  any  other  bidder,  and  certainly  not  to  the  public. 
As  we  have  before  stated,  all  imputation  of  fraud  or  collu- 
sion is  expressly  disclaimed ;  and  if  such  charge  had  been 
made,  it  would  have  been  incumbent  upon  the  complainants 
to  establish  it  by  affirmative  proof,  to  the  satisfaction  of  the 
court 

Under  what  circumstances,  and  to  what  extent,  a  court  of 
equity  can  be  invoked  to  restrain  the  action  of  a  board  of 
commissioners  representing  the  public;  or  under  what  cir- 
cumstances a  mandamus  would  properly  issue,  at  the  rela- 
tion of  a  party  supposing  himself  aggrieved,  against  such 
officials,  are  questions  of  frequent  occurrence,  but  not  of 
uniform  decision  in  this  country. 

In  England  the  question  would  seem  to  be  settled  as  to  the 
powers  of  a  court  of  chancery  to  restrain  by  injunction. 

In  the  case  of  Frezvin  v.  Lewis,  4  M.  &  Cr.,  249,  the  plain- 
tiffs filed  their  bill,  asking  for  the  interposition  of  the  court, 
upon  the  ground  that  the  defendants,  a  body  of  public  func- 
tionaries, had  exceeded,  or  proposed  to  exceed,  their  au- 
thority;  and  in  disposing  of  the   question    of   jurisdiction 
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raised  upon  demurrer  to  the  bill,  the  Lord  Chancellor  said: 
'*  I  apprehend  that  the  limits  within  which  this  court  inter- 
feres with  die  acts  of  a  body  of  public  functionaries,  consti- 
tuted like  the  poor  law  commissioners,  are  perfectly  clear 
and  unambiguous.  So  long  as  those  functionaries  strictly 
confine  themselves  witliin  the  exercise  of  those  duties  which 
are  confided  to  them  by  the  law,  this  court  will  not  interfere. 
The  court  will  not  interfere  to  see  whether  any  alteration  or 
regulation  which  they  may  direct  is  good  or  bad;  but,  if  they 
are  departing  from  that  power  which  the  law  has  vested  in 
them\  if  they  are  assuming  to  themselves  a  power  over  prop- 
erty which  the  law  does  not  give  them,  this  court  no  longer 
considers  them  as  acting  under  the  authority  of  their  com- 
mission, but  treats  them,  whether  they  be  a  corporation  or 
individuals,  merely  as  persons  dealing  with  property  without 
legal  authority.''  The  same  doctrine  is  sanctioned  and  fol- 
lowed in  all  the  subsequent  English  cases  upon  the  subject 
See  the  case  of  Lord  Auckland  v.  Westminster  Local  Board 
of  Works,  L.  Rep.,  7  Ch.,  597. 

In  this  country,  while  the  same  doctrine  as  to  the  restrain- 
ing power  of  a  court  pi  equity  is  maintained,  the  foundation 
of  the  jurisdiction  is  placed  generally  upon  the  ground  of  a 
breach  or  abuse  of  trust  by  the  officials.  But,  as  held  by  all 
the  best  considered  cases,  both  here  and  in  England,  so  long 
as  the  public  functionaries  keep  within  the  limits  of  the 
powers  vested  in  them,  and  do  not  act,  or  attempt  to  act, 
ultra  vires,  the  court  avoids  interfering  with  them,  and  will 
not  in  any  case  interfere  with  the  exercise  of  official  discre- 
tion vested  in  such  functionaries.  Duties  of  officers  en- 
trusted with  the  letting  of  contracts  for  works  of  public  im- 
provements, to  the  lowest  responsible  bidder,  such  as  those 
imposed  upon  the  Commissioners  in  this  case,  are  not  duties 
of  a  strictiy  ministerial  nature,  but  involve  the  exercise  of 
such  a  degree  of  official  discretion  as  to  place  them  beyond 
the  control  of  the  courts,  so  long  as  they  act  within  the  limit 
or  scope  of  the  authority  delegated  to  them.  The  statutory 
requirement  that  these  contracts  shall  be  let  to  the  lowest 
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responsible  bidder  is  intended  for  the  benefit  and  protection 
of  the  public,  rather  than  that  of  the  bidders;  and  it  is  incum- 
bent upon  the  party  invoking  the  interposition  of  the  court 
to  show  plainly  that  there  has  been,  or  tfiat  there  is  danger  of 
being,  such  assumption  or  usurpation  of  authority  by  the 
Commissioners,  or  such  fraudulent  abuse  of  their  powers,  as 
to  render  it  proper  for  the  court  to  interfere,  as  a  necessary 
condition  to  inducing  the  court  to  exercise  its  powers  of 
restraint  Here,  there  being  no  pretense  of  fraud,  we  utterly 
fail  to  perceive  wherein  the  Commissioners  have  exceeded 
the  limits  of  the  authority  confided  to  them.  It  is  conceded 
that  the  defendant  Thomas  was  in  fact  the  lowest  bidder  for 
the  work  awarded  to  him;  and  by  the  terms  of  the  statute  it 
is  declared  that "  the  lowest  responsible  proposal  for  the  kind 
and  character  of  pavement  or  other  work  which  the  Com- 
missioners shall  determine  upon,  shcdl  in  all  cases  be  ac- 
cepted:'    Act  1878,  Ch.  180,  Sec  5. 

The  principles  upon  which  we  decide  this  case  are  main- 
tained by  the  general  current  of  authority.  Mr.  High,  in  his 
valuable  work  on  Injunction,  Sections  1237  and  1240,  and 
also  in  his  Treatise  on  Mandamus,  Section  92,  has  collected 
the  authorities  and  fairly  deduced  the  conclusion  therefrom, 
in  accordance  with  the  principles  we  have  stated. 

The  learned  counsel  for  the  complainants,  in  his  very  in- 
genious and  able  presentation  of  this  case,  has  brought  to 
our  attention  several  cases  supposed  to  be  in  support  of  his 
contention ;  but,  upon  examination,  those  cases  will  be  found 
distinguishable  from  the  present.  And  without  intimating 
that  they  furnish  precedents  tiiat  we  should  be  willing  to  fol- 
low on  similar  statements  of  fact,  they  all  seem  to  assert  a 
general  principle  with  which  we  should  be  disposed  to  agree. 
They  are  not,  however,  authorities  in  this  case. 

Entertaining  the  views  we  have  expressed,  we  shall  affirm 
the  decree  of  the  court  below  appealed  from,  dismissing  the 
bill  of  complaint,  with  costs  to  the  defendants. 

Decree  affirmed. 
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RICHARDSON  v.  PENICKS. 


Wills  ;  Remainders  ;  Testamentary  Intent  ;  Infants*  Real 
Estate  ;  Creditors'  Bill. 

1.  A  testator  devised  a  house  and  lot  to  his  mother,  "to  have  and  to 

hold  during  her  natural  life,  and  after  her  death  to  my  son,  upon 
his  attaining  his  majority."  The  will  further  provided,  that  in 
event  of  the  testator's  mother  dying  before  his  son  attained  his 
majority,  a  sister  of  the  testator  should  enjoy  the  rents,  issues 
and  profits  during  the  minority  of  the  son  ;  and  in  event  of  the 
mother  surviving  the  son,  the  property  was  devised  to  the 
sistqr,  upon  the  mother's  death.  The  residue  of  the  estate,  real 
and  personal,  was  devised  to  the  testator's  mother,  **in  fee 
simple  :  "  Ileld^  That  taking  the  will  as  a  whole,  and  it  appearing 
that  it  was  the  intention  of  the  testator  to  leave  no  part  of  his 
estate  undisposed  of,  the  son  took  a  vested  remainder  in  the 
house  and  lot,  in  fee  simple,  postponed  in  enjoyment  until  his 
majority,  and  subject  to  defeasance  by  his  death  before  the 
death  of  the  testator's  mother,  in  which  event  it  would  pass  to 
the  sister. 

2.  A  bill  in  equity  against  the  heir  at  law  of  a  deceased  infant,  is 

maintainable  to  charge  the  infant's  estate  with  an  indebtedness 
due  for  his  support  and  education,  when  there  was  no  guardian- 
ship of  the  infant  during  his  lifetime  ;  construing^  R.  S.  D.  C, 
Sec.  28. 

3.  A  court  of  equity  has  jurisdiction  to  subject  the  real  estate  of  a 

deceased  debtor  to  the  payment  of  his  simple  contract  debts, 
when  there  are  no  personal  assets  sufficient  for  that  purpose. 

No.  46.     Submitted  June  2,  1893. — Decided  November  6,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding 
an  equity  term,  sustaining  a  demurrer  to  a  bill  to  subject  the 
estate  of  a  deceased  infant  to  the  payment  of  an  indebtedness 
due  for  his  maintenance  and  education.     Reversed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

Appellant,  Harriet  Richardson,  filed  this  bill  in  the  court 
below  to  establish  a  claim  for  $2,540.10  against  the  estate 
of  George  R.  Lawrie,  deceased,  and  to  procure  the  sale  of  a 
certain  lot  in  the  city  of  Washington  in  satisfaction  thereof. 
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*  It  is  alleged  that  complainant  is  the  grandmother  of  said 
George  R.  Lawrie,  who  died  intestate  and  without  issue  Jan- 
uary IS,  1891,  at  the  age  of  eighteen  years;  and  that  defend- 
ant, Sarah  J.  Penicks,  is  his  sole  heir  at  law. 

The  lot  is  described  in  the  bill  as  part  of  lot  2,  in  square 
450,  and  is  the  same  lot  described  in  the  will  of  John  W. 
Lawrie,  wherein  it  is  alleged  to  have  been  devised  to  the  said 
George  R.  Lawrie,  who  was  his  son. 

The  bill  further  alleges,  that  John  W.  Lawrie  died  in  Jan- 
uary, 1879,  when  his  son,  George  R.  Lawrie,  was  only  six 
years  of  age;  that  neither  the  minor,  nor  his  mother,  who  was 
complainant's  daughter,  had  any  estate  whatever;  and  that 
complainant  was  compelled  to  support  and  maintain  him 
until  his  death,  and  to  pay  the  expenses  of  his  last  illness  and 
burial.  It  is  further  alleged  that  Jane  Lawrie,  the  mother  of 
testator,  and  life  tenant  under  the  devise  in  the  will,  died 
several  months  before  the  death  of  the  said  George  R. 
Lawrie. 

It  is  also  alleged,  that  said  George  R.  Lawrie  had  no  other 
estate  save  the  lot  described  in  the  bill,  and  was  not  indebted 
to  any  other  person  than  complainant,  for  the  reason  that  she 
had  provided  him  with  all  things  necessary  to  his  support 
and  education,  and  had  paid  all  of  his  bills. 

The  case  turns  upon  the  construction  of  the  two  items  of 
the  will,  which  read  as  follows: 

I.  "I  give,  devise  and  bequeath  to  my  dear  mother,  Jane 
Lawrie,  as  a  slight  compensation  for  her  many  acts  of  kind- 
ness to  me,  and  for  the  maternal  love  she  has  always  evinced 
for  me  [here  follows  a  description  of  the  lot  in  controversy]; 
to  have  and  to  hold  during  her  natural  life,  and  after  her 
death  to  my  son,  George  R.  Lawrie,  upon  his  attaining  his 
majority.  In  the  event  that  my  mother,  the  said  Jane 
Lawrie,  should  die  before  my  said  son,  George  R.  Lawrie, 
should  arrive  at  the  age  of  twenty-one  years,  then  it  is  my  will 
that  my  sister,  Sarah  Janette  Penicks,  the  wife  of  Thomas 
B.  Penicks,  shall  enjoy  the  rent^,  issues  and  profits  of  the 
said  house  and  lot  until  my  said  son  shall  arrive  at  the  said 
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age  of  twenty-one  years,  and  shall  not  be  required  to  account 
for  the  same;  and  it  is  my  will  that  in  the  event  that  my  son, 
George  R.  Lawrie,  shall  die  before  my  mother,  Jane  Lawrie, 
then  in  that  event  I  devise  and  bequeath  the  said  house  and 
lot  to  my  said  sister,  Sarah  Janette  Penicks,  upon  the  death 
of  my  mother." 

2.  "All  the  rest  and  residue  of  my  estate,  both  real,  per- 
sc«ial  and  mixed,  I  give,  devise  and  bequeath  to  my  mother, 
to  be  disposed  of  by  her  as  she  may  elect,  the  real  estate  con- 
sisting of  lots  30  and  31,  in  the  recorded  subdivision  of  part 
of  original  lot  numbered  lot  2,  in  square  450,  I  give  and 
devise  to  her  in  fee  simple." 

Defendant's  demurrer  to  the  bill  was  sustained,  and  from 
the  decree  of  dismissal  this  appeal  has  been  taken. 

Mr.  W,  L,  Cole  for  the  appellant: 

1.  George  R.  Lawrie  took  under  the  will  of  his  father  a 
vested  remainder,  the  enjoyment  of  the  estate  being  post- 
poned until  his  majority.  Poor  v.  Considine^  6  Wall.,  458 ; 
Cropley  v.  Cooper,  19  Wdl.,  167;  Mc Arthur  v.  Scott,  113 
U.  S.,  379 ;  Thaw  v.  Ritchie,  5  Mackey,  200,  affirmed  in  136 
U.  S.,  519 ;  Meyer  v.  Adler,  6  Mackey,  515. 

2.  His  remainder  was  in  fee  simple  and  not  for  life.  There 
were  no  words  of  inheritance,  but  such  words  are  not  indis- 
pensable to  pass  a  fee.  The  intention  of  the  testator  pre- 
vails. ChamberUn  v.  Owens,  30  Md.,  447  ;  Urkh  v.  Merkie, 
81  Pa.  St.,  332 ;  White  v.  Crenshaw,  5  Mackey,  118;  French 
v.  Campbell,  2  Mackey,  321. 

3.  A  creditor  may  in  equity  subject  the  real  estate  of  his 
deceased  debtor  to  the  payment  of  a  simple  contract  debt, 
where  the  personal  estate  of  the  decedent  is  insufficient.  Ty- 
son V.  Hollingsworth,  i  H.  &  J.,  469 ;  Wyse  v.  Smith,  4  G. 
&  J.,  295  ;  Gibson  v.  McCormick,  10  G.  &  J.,  65.  It  can 
make  no  difference  that  the  debtor  was,  as  in  this  case,  a 
minor,  except  that  the  debt  alleged  must  be  such  as  an  infant 
may  be  liable  for.  The  indebtedness  alleged  in  the  bill  in  this 
case  is  of  such  a  character.     Thaw  v.  Ritchie,  supra. 
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Mr,  L.  Cabell  Williamson  for  the  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

I.  The  first  question  is,  What  estate  did  Geo.  R.  I^wrie 
take  by  the  terms  of  this  devise?  Was  it  a  vested  or  a  con- 
tingent remainder? 

"A  vested  remainder  is  where  a  present  interest  passes  to 
a  certain  and  definite  person,  but  to  be  enjoyed  in  futuro. 
There  must  be  a  particular  estate  to  support  it  The  re- 
mainder must  pass  out  of  the  grantor  at  the  creation  of  the 
particular  estate.  It  must  vest  in  the  grantee  during  the  con- 
tinuance of  the  estate,  eo  instanH  that  it  determines." 

"A  contingent  remainder  is  where  the  estate  in  remainder 
is  limited  either  to  a  dubious  or  uncertain  person,  or  upon 
the  happening  of  a  dubious  and  uncertain  event."  Poor  v. 
Considiney  6  Wall.,  458. 

It  is  also  laid  down  in  this  case  as  established  rules  of 
construction,  (i)  that  "  the  law  will  not  construe  a  limitation 
in  a  will  into  an  executory  devise  when  it  can  take  eflFect  as 
a  remainder,  nor  a  remainder  to  be  contingent  when  it  can  be 
taken  to  be  vested.'*  (2)  That  "  adverbs  of  time,  as  where ^ 
there y  after,  from,  etc.,  in  a  devise  of  a  remainder,  are  con- 
strued to  relate  merely  to  the  time  of  the  enjoyment  of  the 
estate,  and  not  the  time  of  the  vesting  in  interest"  (3)  That 
"  estates  shall  be  held  to  vest  at  the  earliest  possible  period^ 
unless  there  be  a  clear  manifestation  of  the  intention  of  the 
testator  to  the  contrary."    See  also  Mc Arthur  v.  Scott,  1 1 3 

U.  s.,  37a. 

Examining  the  will  in  the  light  of  these  well-established 
rules,  we  cannot  find  that  the  testator  intended  that  no  in- 
terest should  vest  in  his  son,  George  R.  Lawrie,  unless  he 
should  live  to  become  twenty-one  years  of  age.  Failing  to 
find  a  clear  manifestation  of  this  intent,  we  must  hold  that  it 
was  the  enjoyment,  only,  of  the  devised  estate  which  depended 
upon  this  contingency. 

The  use  of  the  words,  "  after  her  death,"  and  "  upon  his 
attaining  his  majority,"  cannot  be  held  to  change  this  fron> 
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a  vested  into  a  contingent  remainder  without  violating  one 
of  the  rules  above  recited.  His  mcdier,  and  his  son,  George 
R.  Lawrie,  presumably  his  only  child,  were  the  principal  ob- 
jects of  the  testator's  bounty. 

The  fact  that  he  made  no  provision  for  the  support  and 
education  of  the  child  during  his  minority  may  have  pro- 
ceeded from  an  implicit  confidence  that  his  mother,  who  had 
the  revenues  of  his  entire  estate,  would  discharge  this  obliga- 
tion; or  it  may  be  attributed  to  a  want  of  skill  in  the  testator 
or  the  draughtsman  of  the  will.  Certainly,  however,  it  does 
not  tend  to  show  that  it  was  the  intention  of  the  testator  to 
limit  the  commencement  of  any  interest  in  him  whatever  to 
his  arrival  at  majority.  The  will  is  inartificial  and  vague 
and  uncertain  in  its  meaning.' 

Another  established  rule  in  the  interpretation  of  wills  is, 
that  where  the  intent  in  any  item  is  not  clear,  or  is  of  doubt- 
ful ascertainment,  considered  by  itself,  the  will  as  a  whole 
will  be  looked  to  in  order  to  arrive  at  the  true  intent  of  the 
testator. 

To  hold  that  George  R.  Lawrie  took  a  vested  remainder 
in  the  house  and  lot  in  controversy  after  the  life  estate  of 
testator's  mother,  to  come  into  enjo)mient  upon  arrival  at 
majority,  and  subject  to  defeasance  by  his  death  before  hers, 
in  which  event  it  would  pass  to  Sarah  J.  Penicks,  is  more  in 
accordance  with  the  general  intention  of  the  testator,  as  it 
appears  to  us  from  the  whole  will,  than  any  other  conclusion 
to  which  we  have  been  urged. 

We  think  it  reasonably  clear  that  the  testator  did  not  in- 
tend to  die  intestate  as  to  any  part  of  his  estate.  In  the 
second  item  quoted  above  it  will  be  observed  that  he  devises 
and  bequeaths  all  the  residue  of  his  estate  to  his  mother,  and 
specially  describes  the  only  remaining  part  of  his  real  estate, 
which  he  gives  to  his  mother  also  in  fee  simple. 

Evidently,  he  must  have  supposed  that  the  lot  in  contro- 
versy had  been  already  devised  in  its  entirety.  If  the  con- 
tention of  appellee  be  correct,  then  by  the  death  of  George 
R.  Lawrie  before  attaining  his  majority,  there  was  complete 
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intestacy  as  to  the  reversion  after  the  determination  of  the 
life  estate.  This  view  we  have  ah-eady  pronounced  unten- 
able. 

2.  Was  this  remainder  to  George  R-  Lawrie  for  life  only 
or  in  fee? 

In  the  creation  of  the  life  estate  in  Jane  Lawrie,  the  testa- 
tor uses  the  apt  words  usual  therefor,  viz.,  "  to  have  and  to 
hold  during  her  natural  life."  And  again  in  the  devise  of 
the  remaining  real  estate  to  her,  contained  in  the  second  item, 
he  uses  the  technical  words,  "  in  fee  simple,"  as  if  in  contra- 
distinction. In  the  creation  of  the  remainders,  however,  by 
item  one,  in  George  R.  Lawrie  and  Sarah  J.  Penicks,  he  uses 
no  technical  words  of  inheritance  or  description  of  the  es- 
tates devised. 

Taking  the  whole  will  together,  and  with  special  reference 
to  the  intention  of  the  testator,  heretofore  mentioned,  that  no 
part  of  his  estate  should  remain  undisposed  of  by  the  will,  we 
conclude  that  George  R.  Lawrie  took  a  vested  remainder  in 
fee,  subject  to  the  condition  with  respect  to  enjoyment  and 
defeasance  stated  heretofore. 

It  is  unquestioned  that  by  the  law  of  this  District,  a  simple 
devise  of  land,  without  any  indication  of  the  extent  of  the 
interest  devised,  creates  a  life  estate  only.  White  v.  Cren- 
shaw, S  Mackey,  113.  But  it  is  also  true  as  said  by  the 
Court  of  Appeals  of  Maryland,  that "  the  word  heirs  need  not 
be  used  to  create  an  estate  in  fee,  nor  any  technical  term,  nor 
any  particular  form  of  words;  but  any  words  sufficiently 
showing  the  intention  of  the  testator  to  dispose  of  his  whole 
interest  in  the  thing  devised,  will  have  the  same  effect  as  a 
devise  to  one  in  fee  simple,  or  forever,  or  any  other  words 
having  the  same  import"  Dougherty  v.  Manetfs  lessee,  5 
G.  &  J.,  461.  This  language  was  quoted  with  approval  in 
Chamberlain  v.  Owings^  30  Md.,  454.  In  this  case,  also,  the 
will  was  inartificially  drawn,  and  the  court,  looking  to  it  as  a 
whole  for  the  meaning  of  the  testator,  considering  the  ob- 
jects of  his  bounty  and  his  apparent  intention  to  make  a 
complete  disposition  of  his  estate,  concluded  that  the  omis- 
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sion  to  use  technical  words  of  inheritance  was  to  be  attrib- 
uted to  the  want  of  skill  of  the  testator,  or  the  draughtsman 
of  the  will,  rather  than  to  an  intention  to  give  but  a  life 
estate  to  the  devisee. 

If  we  should  be  in  error,  however,  in  holding  that  the 
remainder  in  this  land  vested  in  George  R.  Lawrie  in  fee,  in- 
stead of  for  life  only,  the  error  would  be  immaterial;  it  could 
not  alter  the  general  conclusion,  or  affect  the  final  decree 
which  must  be  passed.  For  if  he  took  an  estate  for  life  only, 
then  there  was,  as  we  have  seen,  intestacy  as  to  the  reversion 
which  remained  in  John  W.  Lawrie  until  his  decease,  and 
then  passed  to  George  R.  Lawrie  by  descent,  as  the  sole  heir 
at  law. 

3.  After  what  has  been  said,  it  still  remains  to  be  con- 
sidered whether  the  claim  as  set  out  in  the  bill  is  one  that  can 
be  asserted  against  the  estate  of  the  deceased,  George  R. 
Lawrie,  through  this  proceeding. 

It  was  contended  on  the  argument  by  counsd  for  the  ap- 
pellee, first,  that  the  mode  and  manner  of  collecting  debts 
due  by  minors  is  exclusively  provided  for  in  Chapter  28,  Re- 
vised Statutes,  District  of  Columbia,  relating  to  guardian,  and 
ward;  and,  second,  that  it  was  complainant's  duty  to  first  es- 
tablish her  debt  by  proceeding  at  law. 

In  answer  to  this  it  may  be  said:  (i)  This  act  seems  to  re- 
late only  to  the  mode  and  manner  of  guardianship  of  minors 
and  the  sale  of  their  lands  where  the  estate  is  under  adminis- 
tration in  accordance  with  its  provisions;  and  there  never  was 
any  guardianship  of  this  minor.  (2)  The  jurisdiction  of 
equity  to  subject  the  real  estate  of  a  deceased  debtor  to  the 
payment  of  his  debts  where  there  are  no  personal  assets  suffi- 
cient for  that  purpose  is  well  established.  Wyse  v.  Smith,  4 
G.  &J.,29S. 

The  bill  expressly  alleges  that  the  only  property  or  estate 
of  any  kind  owned  by  the  minor,  George  R.  Lawrie,  at  the 
time  of  his  decease  was  the  real  estate,  the  sale  of  which  is 
prayed  therein.  This  was  necessary  and  sufficient  to  give 
jurisdiction  in  equity. 
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For  the  reasons  given,  we  are  of  opinion  that  the  court 
below  erred  in  sustaining  the  demurrer  to  complainant's  bill. 
Wherefore  its  decree  must  be  reversed,  with  costs  to  the  ap- 
pellant, and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed. 


KANSAS  CITY  PACKING  COMPANY 

V. 

HOOVER. 


Assignments  for  the  Benefit  of  Creditors  ;  Corporations  ; 
Public  Policy. 

1.  Where  the  apparent  effect  of  an  assignment  is  to  hinder  or  delay 

creditors,  beyond  the  necessary  delay  incident  to  all  valid  assign- 
ments, it  is  void  as  against  creditors,  no  matter  what  may  have 
been  the  intent  of  the  assignor. 

2.  An  assignment,   purporting  to  be  made  for  the  benefit  of  those 

creditors  of  the  assignor,  who  might  within  30  days  accede  to  its 
provisions,  but  containing  no  provision  for  giving  notice  to 
creditors  of  its  execution,  provided,  inter  alia^  that  the  surplus 
realized  from  the  sale  of  the  assigned  property  should,  after 
satisfying  the  debts  of  the  creditors,  acceding  to  the  terms  of  the 
assignment,  be  paid  to  the  assignor ;  that  the  assignee  should 
have  power  to  continue  the  business  of  the  assignor,  and  to  sell 
the  property  assigned  upon  credit ;  and  that  the  assignee  should 
be  exempt  from  liability  for  **the  default  or  misdoings  of  any 
agent  or  employe,  except  the  same  shall  arise  through  his  own 
wilful  default  or  neglect  *' :  Held^  That  the  effect  of  the  assign- 
ment was  to  hinder  and  delay  creditors,  and  it  was  void  as 
against  them. 

3.  An  assignment  for  the  benefit  of  creditors, .  executed  in  a  foreign 

jurisdiction,  will  not  be  enforced  here,  when  against  the  public 
policy  of  this  jurisdiction. 

4.  Where  a  corporation,  having  its  assets  and  a  place  of  business  in 

this  District,  executes,  in  a  foreign  jurisdiction,  an  assignment 
for  the  benefit  of  its  creditors,  its  interpretation  and  operation 
will  be  governed  by  the  laws  of  this  District. 

5.  If  a  resident  of  this  District  goes  into  another  jurisdiction  expressly 

to  make  an  assignment  of  property  situated  here,  which  assign^ 
ment  is  valid  there  but  invalid  here,  it  will,  in  a  proper  case,  be 
set  aside  upon  the  application  of  injured  creditors,  whether  they 
are  residents  or  non-residents. 

No.  84.    Submitted  October  6,  1893. — Decided  November  6,  1893. 

The  appellee  brought  an  action  of  assumpsit  against  the 
appellant  in  the  Supreme  Court  of  the  District  of  Columbia, 
and  at  the  same  time  sued  out  several  writs  of  foreign  attach- 
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ment  against  several  persons  as  garnishees.  The  appellant 
moved  to  quash  the  writs,  which  motion  was  overruled,  and 
judgments  of  condemnation  were  rendered  against  the 
credits  in  the  hands  of  the  garnishees.  This  was  a  hearing 
on  an  appeal  by  the  defendant  below  from  the  order  of  the 
court  overruling  his  motion  to  quash  the  writs,  and  from  the 
judgments  of  condemnation.     Affirmed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

The  appellee,  Charles  E.  Hoover,  who  resides  in  the  Dis- 
trict of  Columbia,  brought  suit  in  the  Supreme  Court  of  the 
District  against  the  Kansas  City  Packing  Co.  to  recover  a 
debt  of  about  $2,000  alleged  to  be  due,  and  at  the  same  time 
sued  out  writs  of  foreign  attachment  against  several  other 
persons,  also  residents  of  the  District,  as  garnishees. 

The  garnishees  answered,  admitting  certain  indebtedness 
to  the  defendant,  but  alleged  that  before  service  of  the  writs 
they  had  received  notice  from  George  K  Parker,  of  Boston, 
Mass.,  that  he  held  their  notes  under  a  deed  of  assignment 
for  the  benefit  of  certain  creditors,  executed  and  delivered  to 
him  by  defendant  in  the  State  of  Massachusetts.  This  instru- 
ment was  made  a  part  of  the  answers  and  shows  that  it  had 
been  duly  recorded  in  the  District. 

Defendant  moved  to  quash  the  several  writs  of  attachment, 
because  the  answers  thereto  showed  that  the  property  sought 
to  be  attached  belonged  at  the  time  to  said  Parker  as  assignee 
under  the  deed  aforesaid.  These  motions  were  overruled, 
and  judgments  of  condemnation  were  entered  in  the  special 
term  against  the  funds  in  the  hands  of  the  garnishees,  from 
which  defendant  appealed  to  the  General  Term,  whence  the 
case  has  been  regularly  transferred  to  this  court. 

The  deed  of  assignment,  which  was  held  void  in  the  court 
below,  recites  that  the  assignor,  "  The  Kansas  City  Packing 
Co.,  of  Virginia,  is  a  duly  existing  corporation,  having  an 
office  and  place  of  business  in  Washington,  D.  C,"  and  pur- 
ports to  have  been  made  for  the  benefit  of  the  parties  of  the 
third  part,  "  who  have  executed,  or  shall  hereafter  accede  to 
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these  presents  within  thirty  days  from  the  date  hereof,  or 
within  such  further  time,  if  any,  as  said  party  of  the  second 
part  shall  allow  in  and  by  a  writing  hereon  signed.'*  No 
provision  is  made  for  giving  notice  to  creditors  of  the  exe^ 
cution  of  the  deed  in  any  manner  whatsoever. 

The  several  provisions  of  this  instrument,  important  to  be 
considered  in  the  determination  of  the  question  of  its  validity, 
are  as  follows: 

1.  After  satisfying  the  debts  of  the  creditors  who  shall 
sign  the  instrument,  the  assignee  is  required  to  pay  the  sur- 
plus, if  any,  to  the  assignor. 

2.  "And  whereas,  said  property  consists  in  part  of  goods 
and  chattels  and  live  stock  ready  to  be  sold,  and  for  which 
orders  are  constantly  being  received,  and  of  live  stock  ready 
to  be  slaughtered,  and  of  machinery  and  tools  used  in  such 
slaughter  and  manufacturing  and  liable  to  deteriorate  in 
value;  and  whereas,  the  interruption  of  said  business  would 
lessen  the  value  of  all  the  property,  and  be  injurious  to  the 
interests  of  the  creditors,  full  power  and  authority  are  hereby 
given  to  said  party  of  the  second  part,  trustee  hereunder,  and 
to  any  successors,  if  they  deem  it  expedient  so  to  do,  to  carry 
on  and  continue  said  business,  and  to  use  therefor  funds  be- 
longing to  said  trust,  and  to  purchase  live  stock,  goods  and 
materials,  and  employ  persons  for  carrying  on  said  business." 

3.  "  Said  trustee  may  also  sell  all,  or  any  part,  of  the  said 
trust  property  upon  credit,  or  for  any  reasonable  security  in 
his  discretion." 

4.  "  Provided,  further,  thait  no  person  shall  be  entitled  to 
be  admitted  a  creditor  under  these  presents  unless  notice 
shall  have  been  given  by  such  creditor  to  said  trustee  that 
he  has  a  debt  against  such  party  of  the  first  part,  and  the 
amount  and  nature  thereof,  and  that  he  accepts  and  accedes 
to  these  presents,  before  any  dividend  shall  have  been  made 
and  paid  of  said  property  under  the  trusts  hereinbefore  de- 
clared, nor  shall  any  person  be  admitted  as  a  creditor  after 
the  payment  of  any  one  or  more  dividends,  except  on  the 
condition  that  there  shall  be  no  abatement  or  disturbance  of 
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any  dividend  or  dividends  paid  before  the  trustee  had  notice 
in  writing  as  aforesaid,  of  the  debt  of  such  person." 

5.  The  trustee  "  shall  not  be  liable  for  any  loss  or  damage 
which  may  happen  thereto,  nor  for  the  default  or  misdoings 
of  any  agent  or  employe,  except  the  same  shall  arise  by  or 
through  his  own  wilful  default  or  neglect." 

In  connection  with  this  stipulation,  it  may  be  observed 
that,  in  addition  to  the  power  to  carry  on  the  business  of  the 
assignor,  the  instrument  gives  the  trustee  the  fullest  au- 
thority to  settle,  compromise  and  convert  the  claims  due  to  it. 

Mr.  E,  A.  Newman  and  Mr,  Julius  A,  Maedel  for  the 
appellant : 

1.  The  assignment  is  valid  in  Mass.,  5  Pick.,  28;  137  Id., 
285;  141  Id.,  257,  and  is  therefore  valid  here,  for,  in  respect 
to  such  contracts,  the  lex  loci  contractus  will  prevail.  If  the 
assignment  be  valid  where  executed  as  to  personal  property , 
it  is  valid  everywhere.  Houston  v.  Nowland,  7  Gill  &  J., 
480;  Livermore  w,  Jenckes,  21  How.,  126;  Burrill  on  Assign- 
ments, Sees.  302  and  309. 

2.  An  assignment  for  the  benefit  of  such  creditors  as  may 
accede  to  its  provisions,  is  valid.  Hcdsey  v.  Whitney,  4 
Mason,  231  ;  Gale  v.  Mensing,  20  Mo.,  461  ;  Shearer  v. 
Loftin,  26  Ala.,  703  ;  Windham  v.  Pattys  62  Tex.,  490 ;  Brown 
V.  McLean,  5  Mackey,  559. 

3.  The  provision  in  the  assignment  giving  the  assignee 
authority  to  continue  the  debtor's  business,  was  a  proper  one. 
20  L.  J.  C.  P.  (N.  S.),  217 ;  5  Eng.  L.  &  E.,  431 ;  Nunn  v. 
Wilsmore,  8  Term  R.,  521-2;  Coate  v.  Williams ,  21  L.  J. 
Exch.  (N.  S.),  176;  S.  C.  9  Eng.  L.  &  Eq.,  481  ;  Deforest 
V.  Bacon,  2  Conn.,  633 ;  Kendall  v.  New  England  Carpet 
Co.,  II  Conn.,  383  ;  Foster  v.  Mfg,  Co.,  12  Pick.,  454;  Bull 
v.  Loveland,  10  Id.,  9  ;  Woodward  v.  Marshall,  22  Id.,  468 ; 
Ravisies  v.  Alston,  5  Ala.,  297  ;  Mattison  \,Judd,  59  Mass.,  99. 

4.  It  is  no  objection  to  the  assignment  that  it  provides 
that  the  assignee  shall  not  be  "  accountable  for  any  loss  or 
damage  which  may  happen  in  and  about  the  management  or 
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disposition  of  the  trust  estate,  unless  the  same  shall  be  oc- 
casioned by  their  wilful  neglect  or  default"  Farquharson  v. 
EichelbergeTy  15  Md.,  63;  Maenelv.  Murdoch^  13  Md.,  164. 

Mr.  A.  A.  Bimey  and  Mr,  71  W.  Birney  for  the  appellee : 

1.  The  assignment  is  invalid  in  that  it  provides  for  but  one 
class  of  creditors,  namely,  those  who  accede  to  its  terms,  and 
reserves  the  surplus,  after  paying  this  class,  to  the  assignor. 
Unless  all  the  creditors  are  provided  for,  any  reservation  is 
fatal  to  the  assignment.  Sangster  v.  Gaither^  3  Md.,  40; 
Bogert  v.  Caldwell,  16  N.  Y.,  484 ;  McFerran  v.  Davis,  70 
Ga.  661 ;  Barney  v.  Griffin,  2  N.  Y.,  365;  i  Am.  &  Eng. 
Ency.  of  Law,  p.  863  and  cases  cited  ;   Chafee  v.  Blatchford, 

6  Mackey,  459 ;  Green  v.  Tramwell,  S.  P.  3  Md.,  39 ;  Strong 
v.  Sinner,  4  Barbour,  546;  Pierson  v.  Manning,  2  Mich., 
445  ;  Means  v.  Dowd,  128  U.  S.,  273. 

2.  The  assignment  is  also  invalid  because  it  provides  for 
an  indefinite  continuance  of  the  business  of  the  assignor. 
Chafee  v.  Blatchford,  supra  ;  Hayes  v,  Johnson,  6  D.  C,  174 ; 
Brainerdw,  Dunning,  10  N.  Y.,  21 1  ;  Barnard  w,  Hempstead, 

7  Paige,  568;  Neuffer  v.  Pardue,  3  Sneed  (Tenn.),  191. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

I.  The  statutes  of  Elizabeth  for  the  prevention  of  fraudu- 
lent conveyances,  are  in  full  force  in  the  District  of  Co- 
lumbia, and  have  stood  without  a  single  amendment  (until 
the  act  of  Congress  of  February  24,  1893,  regulating  as- 
signments for  the  benefit  of  creditors,  Supp.  R.  S.,  Vol.  2,  p. 
90,  which  has  no  bearing  on  the  present  case),  and  its  courts, 
so  far  as  we  can  ascertain,  have  always  given  them  applica- 
tion in  the  spirit  of  Lord  Mansfield,  who  said  of  them: 

"  They  cannot  receive  too  liberal  a  construction,  or  be  too 
much  extended  in  the  suppression  of  fraud."  Cadogan  v. 
Kennett,  4  Cowp.,  432.  Under  these  statutes,  it  has  generally 
been  held  that  a  failing  debtor  may  make  an  assignment  of 
his  property,  in  whole  or  in  part,  for  the  benefit  of  a  part 
only  of  his  creditors,  notwithstanding  the  necessary  effect 
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thereof  is,  to  a  certain  extent,  to  hinder  and  delay  other  cred- 
itors in  the  collection  of  their  debts;  provided  always  that  the 
sole  purpose  of  the  conveyance  appears  to  be  the  discharge 
of  honest  debts,  without  any  special  intent  whatever  to  hin- 
der, delay  or  defraud  creditors,  and  without  any  reservation, 
or  attempted  reservation,  in  the  interest  of  the  assignor. 

Special  provisions  liable  to  give  a  benefit  to  the  assignor, 
or  to  produce  unnecessary  or  unreasonable  delay,  or  to  sub- 
ject the  property  to  probable  waste,  have  generally  been  held 
to  create  an  indisputable  presumption  of  fraudulent  intent, 
though  some  highly  respectable  courts  have  treated  many 
such  provisions  as  badges  of  fraud  only,  which  require  satis- 
factory explanation  through  extrinsic  evidence. 

We  think  the  sounder  doctrine  is  asserted  by  those  cases 
which  hold  that  the  instrument  must  spealc  for  itself,  and  that 
where  the  apparent  effect  of  its  provisions  is  to  hinder  or 
delay  creditors,  beyond  that  necessary  delay  incident  to  all 
valid  assignments,  it  should  be  construed  to  be  void  against 
all  such  creditors,  without  stopping  to  inquire  into  what  may, 
notwithstanding,  have  been  the  actual  intention  of  the  gran- 
tor. 

Tested  by  this  rule,  we  are  of  the  opinion  that  the  assign- 
ment under  which  it  is  claimed  the  property  of  defendant 
passed  to  George  E.  Parker,  as  trustee,  is  void  as  to  the 
creditor  plaintiff,  and  was  properly  so  declared  in  the  court 
below. 

The  provisions  of  the  instrument  relied  upon,  as  showing 
forth  the  unlawful  intention  of  the  assignor,  will  be  briefly 
considered  in  the  order  in  which  they  have  been  recited  in 
the  preliminary  statement 

Reservations  of  the  surplus,  in  the  interest  of  the  assignor, 
have  quite  generally  been  held  sufficient  to  avoid  the  assign- 
ment. Chafee  v.  Blatchford,  6  Mackey,  459;  Pierson  v. 
Mannings  2  Mich.,  445  ;  Dana  v.  Lull,  17  Vt,  390 ;  Truittw, 
Caldwell,  3  Minn.,  257;  Green  v.  Trieber,  3  Md.,  11.  And 
this,  too,  no  matter  if  it  may  be  clearly  shown  there  would  be 
none.  Barney  v.  Griffin,  2  N.  Y.,  365.  See,  also,  Wait  on 
Fraudulent  Conveyances,  Sec  327. 
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The  proposition,  however,  that  the  mere  reservation  of  the 
surplus  for  the  benefit  of  the  assignor  or  grantor,  will  vitiate 
the  instrtsnent  under  all  circumstances,  is  rather  too  broad 
for  our  acceptance,  for  this  is  the  condition  that  in  equity 
attaches  to  all  conveyances  of  this  kind,  and  where  the  instru- 
ment is  apparentiy  in  the  nature  of  a  mortgage  to  secure 
certain  debts,  or  such  an  assignment  as  provides  for  the  pay- 
ment of  all  indebtedness,  without  restriction,  before  the  res- 
ervation can  become  operative,  and  there  are  no  otiier  ob- 
jectionable features,  we  do  not  see  how  it  can  reasonably  be 
held  void.  2  Bigelow  on  Fraud,  276  et  seq.  But  we  think 
that  the  rule  should  apply  with  full  force  to  an  instrument 
like  the  one  under  consideration,  when  the  reservation  clause 
is  taken  in  connection  with  its  general  tenor.  In  this  assign- 
ment no  creditors  are  named.  The  time  for  consent,  so  as  to 
participate  in  the  distribution,  is  limited  to  thirty  days.  No 
provision  whatever  is  made  for  giving  notice  to  creditors  so 
that  this  option  may  be  availed  of.  The  instrument  conveys 
all  of  the  assets  of  the  assignor.  Under  its  terms,  a  few  cred- 
itors may,  by  accident  or  favor,  learn  of  the  assignment  in 
time  to  avail  themselves  of  it,  and  the  trustee  might  convert 
the  estate  into  money,  pay  off  these  few,  and  turn  over  the 
surplus  before  some  of  the  creditors  might  even  learn  that 
such  an  instrument  had  been  made.  It  is  this  opportunity 
for  the  perpetration  of  fraud,  which  may  or  may  not  have 
been  actually  intended,  that,  in  our  opinion,  makes  the  reser- 
vation clause  of  this  particular  instrument  illegal. 

The  provision  which  permits  the  trustee,  at  his  discretion, 
to  carry  on  the  business  of  the  assignor  is  particularly  ob- 
jectionable. We  do  not  see  how  it  can  be  well  regarded  as 
anything  but  a  special  contrivance  through  which  creditors 
may  be  hindered,  delayed  and  defrauded.  Grant  that,  in  par- 
ticular cases,  such  a  power,  if  honestiy  and  effidentiy  exer- 
cised, might  enure  to  the  advantage  of  creditors  and  benefit 
all  interests,  still  its  general  effect  can  hardly  be  other  than 
vicious,  as  furnishing  a  ready  means,  not  only  for  advancing 
the  interests  of  the  assignor,  but  also  for  defrauding  the 
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creditors  and  forcing  them  to  accept  conditions  that  may  be 
imposed  by  the  debtor,  acting  in  concert  with  a  pliant  trustee 
of  his  own  creation.  Where  it  is  to  the  interest  of  creditors 
that  a  business  should  be  carried  on  for  a  time,  they  may  be 
safely  and  wisely  left  to  the  exercise  of  their  own  discretion 
in  the  matter  through  general  agreement;  or  the  power  of  a 
court  of  equity  may  be  relied  upon  when  applied  to  for  relief 
in  the  proper  manner. 

In  some  States,  including  Massachusetts,  where  this  in- 
strument was  made,  provisions  similar  to  this  one  have  been 
upheld;  but  the  weight  of  authority,  as  well  as  reason,  is  de- 
cidedly against  them.  Chafee  v.  Blatchfard^  6  Mackey,  459 ; 
DeWolfv,  Sprague  Mfg.  Co.,  49  Conn.,  282 ;  Jones  v.  Syer^ 
52  Md.,  211 ;  Dunham  v.  Waterman,  17  N.  Y.,  i ;  Gardner 
V.  Com.  Nat  Bank,  95  111.,  298 ;  Peters  v.  Light,  76  Pa.  St., 
289 ;  Means  v.  Dowd,  128  U.  S.,  273 ;  2  Bigelow  on  Fraud, 
308;  Wait  on  Fraudulent  Conveyances,  Sees.  330,  331. 

The  clause  empowering  the  trustee  to  sell  the  assigned  es- 
tate on  credit,  has  also  received  the  condemnation  of  many  of 
the  courts  of  the  States,  as  well  as  of  the  then  appdlate  court 
of  this  jurisdiction.  Hayes  v.  Johnson,  6  D.  C,  174 ;  Nich- 
olson V.  Leavitt,  6  N.  Y.,  510;  Bowen  v.  Parkkurst,  24  111., 
258 ;  Barney  v.  Griffin,  2  N.  Y.,  365  ;  Sutton  v.  Hanford,  1 1 
Mich.,  513  ;  Gardner  V.  Com.  Nat.  Bank,  95  111.,  298  ;  Hutch- 
inson V.  Lord,  I  Wis.,  249 ;  Keep  v.  Sanderson,  2  Wis.,  31 ; 
Whipple  V.  Pope,  33  111.,  334 ;  2  Bigelow  on  Fraud,  306-7. 
And  it  seems  also  to  have  met  the  approval  of  the  Supreme 
Court.     Means  v.  Dowd,  128  U.  S.,  282. 

The  stipulation  relieving  the  trustee  from  all  responsibility 
for  ^  the  default  or  misdoings  of  any  agent  or  employe,  ex- 
cept the  same  shall  arise  by  or  through  his  own  wilful  de- 
fault or  neglect,"  is  highly  objectionable  in  that  it  changes, 
to  the  disadvantage  of  the  beneficiaries,  the  measure  of  dili- 
gence which  the  policy  of  the  law  requires  of  all  trustees.  A 
provision  substantially  like  this  has  been  held  by  the  General 
Term  of  the  Supreme  Court  of  the  District  sufficient  of  itself 
to  avoid  an  assignment  for  the  benefit  of  creditors.     Hayes 
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V.  Johnson y  6  D.  C,  174.  And  this  conclusion  has  the  sup- 
port of  quite  a  number  of  well  considered  cases.  Hutchinson 
V.  Lord,  I  Wis.,  249 ;  Litchfield  v.  White,  7  N.  Y.,  438  ;  Mc- 
Intire  v.  Benson,  20  III.,  500 ;  True  v.  Congdon,  44  N.  H., 
48 ;  Olmsteadw,  Herrick,  i  E.  D.  Smith,  310;  2  Bigelow  on 
Fraud,  323. 

When  we  consider  this  exemption  from  liability  in  connec- 
tion with  the  stipulation  which  limits  the  benefits  of  the  trusts 
to  creditors  who  in  writing  "accept  and  accede  to  these 
presents,"  and  also  with  that  which  permits  the  trustee  to  con- 
tinue the  business  of  the  assignor,  it  is  hard  to  escape  the 
conclusion  that  it  was  specially  devised  and  inserted  in  the 
instrument  as  part  of  a  scheme  to  hinder,  delay,  and  defraud 
creditors. 

2.  It  is  contended,  however,  on  behalf  of  appellant,  with 
much  earnestness,  that  this  assignment,  notwithstanding  our 
opinion  of  it,  must  be  given  eflfect  because  it  is  a  contract  for 
the  conveyance  of  personal  property  made  in  Massachusetts, 
and  valid  imder  the  law  of  that  Commonwealth.  We  have 
been  cited  to  no  statute,  and  it  is  not  clear  to  us,  by  any 
means,  that  this  assignment  would  be  sustained  in  the  courts 
of  Massachusetts,  as  regards  all  of  its  provisions.  It  seems, 
also,  that  it  might  be  held  inoperative  there,  on  the  technical 
ground  that  it  does  not  appear  to  have  been  actually  signed 
by  the  proposed  beneficiaries,  or  any  of  them,  as  contem- 
plated by  its  terms.  May  v.  Wannemacher,  1 1 1  Mass.,  202  ; 
Faulkner  V,  Hyman,  142  Mass.,  53;  Hewlett  \.  Cutler,  137 
Mass.,  285. 

Let  it  be  granted,  however,  that  this  is  a  perfecfly  valid 
instrument  under  the  law  of  Massachusetts,  and  would  be 
given  full  force  and  operation  there,  still  it  does  not  follow 
that  we  must  necessarily  enforce  it  here,  against  a  resident 
of  this  District,  attempting  to  subject  property  therein  situ- 
ated, to  his  just  debt,  when  its  provisions  are  unmistakably 
against  the  public  policy  of  this  jurisdiction. 

We  have  less  hesitation  in  refusing  to  give  effect  to  such 
an  instrument  made  in  Massachusetts,  because  no  court  in 
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the  Union  has  been  more  zealous  or  constant  than  the  Su- 
preme Judicial  Court  of  that  Commonwealth  in  maintaining 
die  doctrine  that,  "  comity  does  not  require  that  an  assign- 
ment for  the  benefit  of  creditors  should  be  executed,  when  it 
would  be  against  the  public  policy  of  the  State  where  the 
remedy  is  sought,  or  would  be  injurious  to  the  best  interests 
of  its  citizens."  Faulkner  v.  Hyman,  142  Mass.,  53  ;  May  v. 
Wannemacher,  1 1 1  Mass.,  202  ;  Ingraham  v.  Geyer,  13  Mass., 
146;  Frank  v.  Bobbitt,  155  Mass.,  112. 

But  we  do  not  find  that  this  is  a  Massachusetts  contract, 
in  the  sense  that  it  must  be  considered  as  intended  to  be  gov- 
erned by  her  laws.  The  mere  fact  that  it  was  drawn  and 
executed  in  that  State  is  not  sufl&cient  There  is  nothing  on 
the  face  of  the  instrument,  or  in  the  answers  of  the  gar- 
nishees, which  lead  to  the  conclusion  that  it  was  intended  to 
have  any  operation  in  Massachusetts  at  all.  It  is  not  made 
to  appear  that  the  assignor  had  its  domicile,  or  a  place  of 
business  even,  or  any  property  whatever,  in  that  State. 

On  the  other  hand,  the  presumption  would  seem  to  lie, 
that  it  was  actually  intended  for  operation  in  the  District  of 
Columbia,  chiefly  if  not  exclusively,  in  so  far  as  the  admin- 
istration of  the  trust  is  concerned,  for  the  recital  is  that  the 
assigning  corporation  has  ^  an  office  and  place  of  business  in 
Washington,  D.  C,"  and  the  only  property  of  which  the 
record  shows  the  existence  is  also  situated  therein. 

In  the  light  of  these  facts,  it  may  properly  be  held  that  it 
was  the  intention  of  all  parties  that  the  interpretation  and 
operation  of  the  assignment  should  be  governed  by  the  laws 
of  the  District  of  Columbia.  Fowler  v.  Eq,  Trust  Co.,  141 
U.  S.,  384;  HaU  v.  CardeU,  142  U.  S.,  116;  Coghlan  v.  5. 
C.  R,  R.  Co,,  142  U.  S.,  loi. 

Moreover,  if  a  resident  of  this  District — as  this  assignor 
apparently  was — should  go  into  another  jurisdiction  ex- 
pressly to  make  an  assignment  of  his  property  situated  here, 
which  would  be  valid  there  but  invalid  here,  by  reason  of  its 
being  opposed  to  public  policy  as  it  is  declared  by  the  courts 
of  die  District,  that  fact  alone  would  be  sufficient  warrant  for 
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us  to  set  it  aside,  on  the  application  of  injured  creditors,  no 
matter  where  they  might  reside,  in  a  proper  case. 

It  follows  from  what  has  been  said  that  the  several  judg- 
ments of  condemnation,  appealed  from  must  be  in  all  things 
affirmed,  with  costs  to  the  appellee. 

Affirmed. 
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FERGUSON  V.  BATEMAN. 


Equity  Pleading  AND  Practice;  Equity;  Trusts. 

The  defendant  organized  a  syndicate  for  the  purchase  of  a  tract  of  land, 
which  was  to  be  sub-divided  into  building  lots  and  resold.  He 
represented  the  cost  of  the  land  to  be  $65,000,  and  subscriptions 
to  the  syndicate  were  made  on  that  basis.  Shares  in  the  venture 
were  retained  by  the  defendant,  and  the  complainants  became 
subscribers  and  paid  for  their  shares.  The  title  was  vested  in  the 
defendant  as  <*  trustee,''  and  the  entire  management  of  the  prop- 
erty and  the  disposition  thereof  was  entrusted  to  him.  Subse- 
quently, a  bill  in  equity  was  filed  by  certain  members  of  the  syn- 
dicate as  complainants,  to  compel  an  account  of  the  management 
and  sale  of  the  property  and  the  disposition  of  the  proceeds.  The 
defendant's  answer  disclosed  the  fact,  theretofore  unknown  to 
the  complainants,  that  before  the  title  of  the  land  was  vested  in 
him  as  trustee  for  the  syndicate,  the  defendant  and  two  associates 
had  contracted  with  the  then  owner  of  the  land  for  its  purchase 
for  $50,500,  thereby  realizing  a  profit  of  (14,500,  in  the  transaction. 
Neid: 

1.  That  although  the  bill  contained  no  special  allegation  or  prayer  for 

relief  on  that  account,  the  defendant,  as  a  trustee,  could  be  made 
to  account  to  the  other  members  of  the  syndicate  for  their  propor- 
tion of  this  profit ;  the  bill  being  for  an  accounting  generally,  the 
entire  administration  of  the  trust  was  reviewable,  under  the  prayer 
for  general  relief  contained  in  the  bill. 

2.  That    because   of    the   fiduciary  relations    between  the    defendant 

and  the  complainants,  the  allegations  in  the  defendant's  answer 
with  respect  to  the  purchase  and  resale  of  the  property  to  the 
syndicate,  although  the  answer  was  sworn  to  by  him,  did  not  shift 
the  burden  which  equity  imposed  upon  him  as  a  trustee,  to  show 
that  throughout  the  entire  transaction  no  deception  was  practiced 
by  him  upon  them,  and  that  all  was  fair,  voluntary  and  well  under- 
stood between  the  parties ;  and 

3.  That,  without  respect  to  the  burden  of  proof,  the  testimony  in  the 

case  showed  that  the  defendant  deceived  the  complainants  with 
respect  to  the  purchase  of  the  land,  leading  them  to  believe  that 
the  purchase  was  made  from  the  owner  of  the  land  for  the  sum  of 
$65,000,  and  concealing  from  them  his  previous  contract  to  pur- 
chase the  land  for  $50,500,  and  the  consequent  profit  of  $14,500  in 
the  transaction  which  he  appropriated  to  himself,  and  that,  there- 
fore, he  was  accountable  to  the  complainants  for  their  proportional 
share  of  such  profit. 

No.  89.     Submitted  September  28,  1893. — Decided  November  6,  1893. 

Hearing  on  an  appeal  by  the  complainants  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding 
an  equity  term,  in  a  suit  for  an  accounting  by  a  trustee. 
Reversed, 
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The  Court  in  its  opinion  stated  the  case  as  follows : 

In  the  latter  part  of  1883,  Arthur  K  Bateman  formed  a 
syndicate  for  the  purchase  of  certain  lots  on  Columbia 
Heights,  adjoining  the  city  of  Washington.  The  agreement 
signed  by  the  parties  reads  as  follows: 

"Washington,  D.  C,  Nov.  27,  1883. 
"  We,  the  undersigned,  hereby  agree  to  subscribe  the  sums 
set  opposite  our  names  towards  paying  the  sum  of  twenty- 
five  thousand  dollars  ($25,000)  cash  on  real  estate  on  Thir- 
teenth street,  Columbia  Heights,  in  Washington  dty,  de- 
scribed as  follows:  Lots  Nos.  eight  (8),  nine  (9),  ten  (10),  and 
eleven  (11),  in  block  No.  twenty-one  (21);  Lots  Nos.  five  (5), 
six  (6),  seven  (7),  eight  (8),  in  block  twenty-two  (22);  lots 
Nos.  one  (i),  two  (2),  in  block  No.  twenty-three  (23);  lots 
Nos.  two  (2),  three  (3),  four  (4),  five  (5),  six  (6),  sixteen  (16), 
seventeen  (17),  eighteen  (18),  nineteen  (19),  twenty-two  (22), 
twenty  (20),  twenty-one  (21),  in  block  No.  thirty-six  (36);  lots 
Nos.  two  (2),  three  (3),  four  (4),  five  (5),  six  (6),  seven  (7), 
eight  (8),  ten  (10),  twelve  (12),  thirteen  (13),  fourteen  (14), 
fifteen  (15),  nineteen  (19),  twenty  (20),  twenty-one  (21), 
twenty-two  (22),  in  block  No.  thirty-seven  (37).  The  total 
amount  to  be  paid  is  sixty-^ve  thousand  dollars  ($65,000), 
and  the  proportion  of  profit  and  liability  is  to  be  the  propor- 
tion that  the  sum  subscribed  is  to  the  amount  of  ($25,000) 
twenty-five  thousand  dollars. 

Wm.  B.  Leonard  for  B $6,000 

Mary  C.  Carr 4»ooo 

A  R  Bateman 2,000 

Adolph  Meyer 2,000 

Virginia  A.    Grafton 2,000 

L.  G.  Shepard 2,000 

W.  W.  Dudley  (B) 3,000 

Helen  M.  Betts 2,000 

Curtis  &  Burdette 2,000 


$25,000 
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The  signatures  to  this  agreement  were  attached  at  diflEerent 
times  down  to  December  29,  1883,  and  the  payment  by  the 
last  subscribers,  Curtis  &  Burdette,  was  not  made  until  Janu- 
ary 2,  1884. 

A  certificate  was  issued  to  each  subscriber,  diflfering  only 
in  the  recital  of  the  interests  respectively  held.  That  issued 
to  Curtis  &  Burdette  reads  as  follows: 


District  of  Columbia,  ^ 

City  and  County  of  Washington,  J  ^^  ' 

Whereas,  the  undersigned  has,  as  trustee,  purchased  for 
the  sum  of  sixty-five  thousand  dollars  ($65,000),  twenty-five 
thousand  dollars  ($25,000)  being  paid  in  cash,  the  following 
described  real  estate  on  Thirteenth  street,  Coliunbia  Heights, 
in  Washington,  D.  C,  *  *  *  for  the  purpose  of  mak- 
ing sales  of  the  same.  Now  these  presents  witness  that  Cur- 
tis &  Burdette,  of  Washington,  D.  C,  have  a  share  in  the 
profits  and  liabilities  to  be  realized  from  the  purchase  and 
sale  of  said  property  in  the  proportion  of  two  twenty-fifths 
(^)  thereof. 

Witness  my  hand  and  seal  this  fourth  day  of  January,  A. 
D.,  1884. 

A.  E.  Bateman,  Trustee.  [Seal.] 

The  subscription  made  by  W.  W.  Dudley  was  in  trust  for 
Clement  W.  Ferguson  and  Frank  Reeves,  of  Indiana,  to 
whom,  before  the  filing  of  the  bill  herein,,  he  made  an  assign- 
ment which  was  recognized  by  all  parties  at  interest  Curtis 
&  Burdette  were  partners,  and  Curtis  died  before  litigation 
commenced. 

Before  all  the  lots  were  sold  out,  viz.,  June  3,  1890,  this 
bill  was  filed  by  Ferguson  and  Reeves  and  Samuel  S.  Bur- 
dette, surviving  partner  of  Curtis  &  Burdette,  to  which  all 
parties  at  interest  were  made  defendants,  praying  for  the  ap- 
pointment of  a  receiver,  for  an  accounting  by  Bateman,  trus- 
tee, and  a  final  distribution. 
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The  bill  alleges  the  formation  of  the  syndicate  by  Bate- 
man,  who  was  himself  a  member,  as  follows: 

"  3.  In  or  about  the  month  of  December,  1883,  the  de- 
fendant, Arthur  E.  Bateman,  induced  a  number  of  other  per- 
sons to  pay  to  him  considerable  sums  of  money,  to  be  used 
by  him  with  other  money  to  be  advanced  by  himself,  in  the 
purchase  of  real  estate  in  the  District  of  Columbia  and  ad- 
joining the  city  of  Washington,  in  his  name,  in  trust  for  the 
use  and  benefit  of  himself  and  such  other  persons,  as  a  specu- 
lation, it  being  the  expectation  and  intention  that  the  prop- 
erty would  be  sold  at  a  profit,  and  the  gains  divided  among 
the  persons  advancing  the  money,  including  said  Bateman, 
in  the  proportion  in  which  their  several  advances  were  made. 
Among  the  persons  who  were  so  approached  by  said  Bate- 
man was  the  defendant  William  W.  Dudley.  Said  Dudley 
was  an  acquaintance  and  friend  of  the  complainants,  Clement 
W.  Ferguson  and  Frank  Reeves,  and  said  Dudley  informed 
them  of  said  project  and  suggested  that  the  enterprise  would 
be  likely  to  be  a  profitable  one,  and  thereupon  it  was  agreed 
between  the  complainants,  Qement  W.  Ferguson  and  Frank 
Reeves,  on  the  one  hand,  and  said  Dudley  on  the  other,  that 
the  said  complainants  should  contribute  the  sum  of  three 
thousand  dollars  for  the  purpose  aforesaid,  and  that  they 
should  pay  the  same  to  said  Dudley,  who  was  to  pay  the 
same  over  to  said  Bateman.    Accordingly  the  said  Ferguson 

and  Reeves,  on  or  about  the day  of  ,  1883,  each 

paid  said  Dudley  the  sum  of  fifteen  hundred  dollars,  and  on 
the  29th  day  of  December,  1883,  said  Dudley  paid  to 
said  Bateman  said  sum  and  at  the  same  time  received  from 
said  Bateman  a  receipt 

****  ♦♦♦♦  :^ 

'^  It  was  represented  to  said  Dudley  and  the  ccmplainant, 
Samuel  S.  Burdette,  by  said  Bateman,  that  the  sum  of  $25,- 
000,  and  that  amount  only,  had  to  be  raised  for  the  purpose 
of  making  the  pm-chase  which  he  had  in  view,  and  when 
that  amount  (including  the  contribution  which  said  Batemaxi 
was  himself  to  make  to  the  joint  fund)  had  been  obtained^ 
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said  Bateman  executed  and  delivered  to  each  of  the  contri- 
butors a  {ormal  declaration  of  trust/' 

It  was  further  alleged  that  with  the  money  so  contributed 
the  purchase  of  the  lots  was  made.  There  is  no  charge  in 
the  bill  that  Bateman  misrepresented  the  price  paid  by  him 
in  the  purchase,  and  thereby  defrauded  his  associates  whom 
he  represented,  as  the  promoter  and  active  manager  of  tiie 
entjerprise. 

The  bill  contains  other  allegations,  complaining  that  lots 
had  been  sold  improperly  to  members  of  the  syndicate,  among 
others  to  the  wife  of  Bateman,  but  as  all  of  these  matters  have 
been  settled  by  consent  decree  in  the  court  below,  it  is  un- 
necessary to  repeat  them  here.  Receivers  were  appointed, 
who  have  sold  out  the  lots  undisposed  of  by  Bateman,  and  the 
controversy  is  over  the  disposition  of  the  fund  remaining  on 
hand  as  between  complainants,  in  the  proportion  of  their 
shares,  and  defendant  Bateman. 

In  his  sworn  answer  to  the  bill,  defendant  Bateman  un- 
dertakes to  give  the  history  of  the  transaction  as  follows: 

^  3.  It  is  not  true,  as  alleged  in  the  third  paragraph  of  the 
bill,  that  this  defendant  induced  other  persons  to  pay  to  him 
considerable  sums  of  money,  to  be  used  with  other  money 
to  be  advanced  by  himself,  in  the  purchase  of  real  estate  in 
the  District  of  Columbia,  adjoining  the  city  of  Washington; 

but  it  is  true  that  on  or  about day  of  August,  1883, 

this  defendant  purchased,  by  verbal  contract,  from  the  Hon. 
John  Sherman  the  property  in  the  bill  mentioned,  for  the 
sum  of  fifty  thousand  five  hundred  dollars  ($50,500),  as  trus- 
tee for  himself  and  two  other  persons,  and  on  the  15th  day  of 
October,  1883,  the  sfedd  John  Sherman,  trustee,  entered  into 
a  written  contract  with  this  defendant,  as  trustee  for  himself 
and  the  other  two  persons,  by  which  he  agreed  to  sell  to  the 
said  defendant,  as  such  trustee,  the  lands  in  the  bill  men- 
tioned. After  this  contract  of  sale  was  made  with  the  Hon. 
John  Sherman,  the  defendant  transferred  to  Henry  D.  Green, 
for  value  received,  all  interest,  benefit,  etc.,  in  this  contract, 
to  be  held  by  the  said  Green  as  trustee  for  the  three  pur- 
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chasers  from  the  Hon.  John  Sherman.  After  this  assign- 
ment to  Green,  and  early  in  the  following  year,  this  defendant 
agreed  to  sell  the  said  property  to  a  new  s)mdicate  for  the 
price  of  sixty-five  thousand  dollars  ($65,000).  In  making 
the  sale  to  this  new  syndicate,  the  property  was  divided  into 
twenty-five  (25)  shares.  Mary  C.  Carr  took  four  twenty-fifths; 
W.  W.  Dudley,  three  twenty-fifths;  Helen  M.  Betts,  two 
twenty-fifths;  Curtis  &  Burdette,  two  twenty-fifths;  Leonard 
G.  Shepard,  two  twenty-fifths;  Virginia  A  Grafton,  two 
twenty-fifths;  Norman  H.  Farquhar,  one-twenty-fifth;  John 

E.  Beall,  seven  twenty-fifths;  Adolph  Meyer,  trustee  for  B. 

F.  Jonas,  of  Louisiana,  two  twenty-fifths.  Upon  the  forma- 
tion of  this  syndicate  as  above,  the  said  Henry  D.  Green,  by 
articles  of  agreement,  transferred  the  said  property  to  this 
defendant  for  the  benefit  of  the  new  S3mdicate,  and  in  the 
proportions  of  their  interests  as  above  set  forth. 

"  4.  The  defendant  denies  that  he  purchased  the  property 
from  the  Hon.  John  Sherman  with  the  money  contributed  as 
aforesaid  by  the  new  syndicate.  On  the  contrary,  he  avers 
to  be  true  that  before  the  last  syndicate  was  formed,  he  had, 
as  above  stated,  with  two  others,  purchased  this  property 
from  the  Hon.  John  Sherman,  for  the  sum  of  fifty  thousand 
five  hundred  dollars  ($50,500.00),  and  sold  it  to  the  new  syn- 
dicate for  the  sum  of  sixty-five  thousand  dollars  ($65,000.00). 
He  admits  to  be  true  that  the  persons  composing  the  last 
mentioned  S3mdicate  did  convey  the  said  property  to  this  de- 
fendant, as  trustee,  on  the  twenty-third  day  of  September, 
1886,  by  a  deed  of  that  date  in  trust  to  sell  said  real  estate  or 
any  part  thereof  at  any  time,  either  at  public  or  private  sale, 
and  upon  such  terms  as  the  said  Bateman  might  deem  for 
the  best  interest  of  those  concerned,  and  to  convey  the  said 
real  estate  to  such  purchasers  free  from  liability,  and  to  re- 
ceive such  purchase  money  and  pay  the  same  over  to  the 
grantors  according  to  their  respective  shares  of  the  proceeds 
of  sale.'' 

The  answer  of  Belle  Bateman,  wife  of  A.  E.  Bateman,  sets 
out  in    greater  detail  the  history  of  the  purchase  from  Sher- 
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man.  She  says  it  was  made  October  13, 1883,  and  that  Bate- 
man, acting  for  himself  and  as  trustee  for  William  B.  Leon- 
ard and  Mary  C.  Carr,  contracted  with  Sherman  for  the  prop- 
erty, paying  $10,000  in  cash  and  promising  to  pay  $40,500  in 
five  years,  with  five  per  cent,  interest  And  that  said  Bate- 
man, with  the  consent  of  the  said  Leonard  and  Carr,  on  No- 
vember 6,  1883,  conveyed  the  property  to  Henry  D.  Green, 
to  hold  the  same  in  trust  for  Bateman,  Leonard  and  Carr, 
and  prior  to  that  time  had  no  negotiations  whatever  with  any 
of  the  complainants.  She  further  alleged  that  the  property 
rose  greatly  in  value,  about  the  early  part  of  December,  1883, 
when  the  three  owners  aforesaid  conceived  the  idea  of  selling 
the  same  to  a  s)mdicate  thereafter  to  be  formed,  for  the  sum 
of  $25,000  in  cash  and  $40,000  in  time  payments  correspond- 
ing with  the  time?  that  the  $40,000  due  to  Sherman  by  Bate- 
man would  mature,  "  and  with  reference  to  the  convenience 
of  meeting  the  Sherman  payments  out  of  the  anticipated  pay- 
ments under  the  syndicate  so  proposed  to  be  formed,  and 
which  payments  were  to  be  assumed  by  the  purchasers  under 
the  said  s)mdicate,'' 

Mary  C.  Carr  also  answered  the  bill  under  oath,  in  which 
she  stated  that  she  was  induced  by  Bateman  to  enter  into  the 
purchase  of  the  lots  from  John  Sherman  for  $65,000;  that  it 
was  contemplated  that  the  said  Bateman,  as  trustee  for  those 
advancing  the  said  sum  of  $25,000,  should  contract  to  buy  of 
the  said  John  Sherman  the  said  property  to  be  sold  for  the 
benefit  of  the  parties  advancing  the  $25,000,  including 
sales  necessary  to  pay  the  $40,000  still  due  Sherman,  and 
that  she  paid  Bateman  $4,000  and  received  a  certificate  of  her 
interest  in  the  syndicate. 

Receivers  were  appointed,  who  sold  out  the  remaining 
lots.  Several  consent  decrees  were  passed  during  the  pen- 
dency of  the  suit,  through  which  the  claims  of  all  parties  to 
the  fund  have  been  satisfied,  saving  those  of  complainants  as 
against  Bateman,  and  the  sum  of  $2,500  in  promissory  notes 
in  the  hands  of  the  receivers,  was  ordered  retained  by  them 
to  await  the  result   of  complainant's  action.    As  between 
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complainants  and  Bateman,  a  decree  was  finally  passed  refer- 
ring the  cause  to  the  auditor  to  state  the  accounts  between 
them,  taking  as  a  basis  the  trust  agreement  for  the  $65,000 
as  the  purchase  price  to  the  S3mdicate,  and  providing  that 
"  said  Bateman  shall  not  be  charged  with  any  sum  on  ac- 
count of  the  difference  between  the  sum  at  which  he  pur- 
chased said  land  from  John  Sherman  and  the  said  sum  of 
$65,000."  It  is  from  Ihis  decree  that  the  complainants  ap- 
pealed to  the  General  Term  from  which  the  case  has  been 
transferred  to  this  court  under  the  provisions  of  the  law  of 
its  creation. 

Mr.  A,  S,  Worthingtan  for  the  appellants : 

The  case  of  the  complainants  is  based  upon  fundamental 
principles  of  law  and  justice.  Bateman  invited  them  to  unite 
with  him  in  the  purchase  of  a  tract  of  land  for  $65,000.  They 
understood  that  he  and  they  were  going  into  the  deal  on 
even  terms.  They  asked  his  opinion  as  to  the  value  of  the 
land,  and  relied  upon  his  judgment  in  that  regard.  He  does 
not  deny  this  as  to  Dudley,  and  admits  it  as  to  Curtis  and 
Burdette.  He  was  their  partner — ^their  special  and  trusted 
agent  He  knew  then,  what  all  know  now,  that  if  he  had 
disclosed  to  them  the  fact  that  he  had  in  his  pocket  a  contract 
for  the  purchase  of  the  same  land  for  $50,500 — ^that  by  this 
contract  the  cash  payment  was  to  be  only  $10,000,  while  he 
was  calling  upon  them  to  contribute  upon  the  basis  of  a  cash 
payment  of  $25,000,  and  a  total  pa)rment  of  $65,000 — ^they 
would  not  have  gone  to  him  for  advice  or  entered  into  the 
s)mdicate.  His  very  silence  was  fraud.  But  when  we  see 
from  the  testimony  of  Burdett,  and  from  the  conclusive  evi- 
dence of  the  deed  from  the  members  of  the  syndicate  to 
Bateman,  that  he  affirmatively  informed  the  complainants 
that  he  was  buying  the  property  from  Sherman  for  them  we 
have  a  clear  case  of  fraudtdent  misrepresentation  which  was 
made  to  deceive  and  which  accomplished  its  work.  And 
whether  it  was  concealment  merely,  or  actual  misrepresenta- 
tion, that  misled  the  complainants,  they  are  entitled  to  relief 
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in.  a  court  of  equity,  and  the  cause  should  be  remanded  with 
instractions  to  direct  the  receivers  to  pay  to  the  complainants 
the  $2,500  which  by  the  stipulation  of  the  parties  is  held  to 
await  the  determination  of  this  appeal. 

Mr,  H.  H.  Wells  for  the  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

It  is  the  contention  of  appellants  that  Bateman  occupied 
such  a  fiduciary  relation  to  them  and  other  members  of  the 
syndicate  as  that  he  could  not,  in  eqtdty  and  good  conscience, 
retain  from  them  the  difference  between  the  $50,500  actually 
paid  to  Sherman  and  the  $65,000  charged  them;  and  that  in 
the  final  settlement  of  his  account  as  trustee  he  should  be 
made  to  account  to  them  for  their  proportion  of  the  same. 

On  the  other  hand,  Bateman  contends  that  he  made  the 
purchase  from  Sherman  for  himself  and  as  trustee  for  Leon- 
ard and  Miss  Carr,  without  reference  to  the  parties  afterwards 
taken  into  the  syndicate  formed  by  him;  that  this  sjmdicate 
purchased  the  land  from  him  and  his  associates  in  the  origi- 
nal purchase  at  the  agreed  price  of  $65,000,  and  that  com- 
plainants have  no  right  to  complain,  or  hold  him  to  account 
for  any  part  of  the  profit  made  by  him  in  the  transaction. 

I.  The  appellee  contends  that  this  claim  is  not  embraced 
within  the  allegations  of  the  bill,  and  hence,  no  matter  what 
the  proof  may  show,  the  complainants  are  not  entitled  to 
have  it  considered  or  to  have  any  accounting  therefor.  It  is 
true  that  this  matter  is  not  made  a  ground  of  complaint  in 
the  bill,  and  it  appears  from  the  evidence  that  the  complain- 
ants had  no  knowledge  at  the  time  of  filing  the  bill  that 
Bateman  had  purchase  the  land  from  Sherman  at  $50,500, 
and  had  made  a  profit  of  $14,500  in  turning  it  over,  or  re- 
selling it,  to  himself  as  trustee  for  the  S3mdicate  to  which  they 
belonged;  and  that  their  first  knowledge  thereof  was  derived 
from  the  answers  of  Bateman  and  his  wife  to  the  bill. 

We  do  not  think  this  objection  well  taken.  The  bill,  be- 
ing for  an  accounting,  necessarily  brings  the  entire  adminis- 
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tration  of  the  trustee  into  review  as  it  may  be  developed  by 
the  evidence,  under  the  prayer  for  general  relief. 

2.  It  appears  clearly  from  the  evidence  that  Bateman  or- 
ganized the  syndicate  for  the  speculation  in  the  land,  and 
that  the  complainants  joined  it,  reposing  complete  confidence 
in  him.  They  made  no  inquiry  into  the  details  of  the 
purchase  or  the  title  to  the  land.  They  were  not  shown,  and 
had  no  knowledge  of,  the  contract  of  October  15,  1883,  be- 
tween Bateman  and  Sherman  for  the  purchase  of  the  land  at 
$5o>5oo>  which  was  in  possession  of  Bateman  and  unre- 
corded. They  entrusted  the  entire  management  and  sale  of 
the  property  to  him.  Some  time  after  this,  one  of  the  trust 
certificates  issued  by  Bateman  was  filed  for  record,  the  con- 
sequence of  which  was  to  raise  a  doubt  among  probable  pur- 
chasers as  to  his  right  to  convey  a  good  title.  To  remedy 
this,  it  seems,  a  deed  was  made  and  signed  by  all  the  inter- 
ested parties,  September  23,  1886,  and  duly  recorded  Octo- 
ber 13,  of  the  same  year. 

The  purposes  of  this  deed  and  the  implicit  confidence  still 
reposed  in  Bateman  appear  from  its  recitals  as  follows: 

"  Whereas  said  Arthur  E.  Bateman  has  heretofore,  for  him- 
self and  as  trustee  for  the  parties  hereto  of  the  first  part,  con- 
tracted to  purchase  from  John  Sherman,  acting  as  trustee 
under  a  deed  from  Elizabeth  J.  Stone,  recorded  among  the 
land  records  of  the  District  of  Columbia,  in  liber  957,  folio 
465,  the  real  estate  hereinafter  described  with  the  view  of 
maJcing  sales  thereof  for  the  benefit  of  those  interested  who 
have  contributed  to  the  payments  made  on  account  of  the 
purchase  money.  And  whereas,  said  parties  of  the  first  part 
desire  to  confer  upon  said  Bateman  full  discretionary  power 
of  sale  and  conveyance  of  said  real  estate.  Now,  therefore, 
this  indenture  witnesseth,  that  the  said  parties  of  the  first 
part  for  and  in  consideration  of  the  sum  of  five  dollars,  cur- 
rent money  of  the  United  States,  to  them  in  hand  paid  by  the 
said  party  of  the  second  part,  the  receipt  of  which  before  the 
ensealing  and  delivery  of  these  presents  is  hereby  acknow- 
ledged, have  granted,  bargained  and  sold,  aliened  and  en- 
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feoffed,  conveyed  and  confirmed,  and  by  these  presents  do 
grant,  bargain  and  sell,  alien,  enfeoff,  convey  and  confirm 
unto  and  to  the  use  of  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  all  those  certain  pieces  or  parcels  of  land 
and  premises  situate  and  being  in  the  county  of  Washington, 
District  of  Columbia,  and  known  and  distinguished  as  *  *  * 

"  To  have  and  to  hold  the  said  land  and  premises,  with  the 
appurtenances  and  hereditaments,  to  the  same  belonging, 
unto  and  to  the  only  use  and  benefit  of  said  party  of  the 
second  part,  his  heirs  and  assigns.  In  and  upon  trust  never- 
theless, for  said  parties  of  the  first  part,  their  heirs  and  as- 
signs, as  tenants  in  common  and  not  as  joint  tenants.  And 
in  trust  to  sell  said  real  estate,  or  any  part  thereof,  at  any 
dme^  either  at  public  or  private  sale,  and  upon  such  terms  as 
said  Bateman  may  deem  most  for  the  interest  of  those  con- 
cerned, and  upon  compliance  by  the  purchaser  or  purchas- 
ers with  the  terms  of  sale,  to  convey  the  real  estate  so  sold  to 
the  purchaser  or  purchasers  thereof,  his,  her,  or  their  heirs 
and  assigns,  in  fee  simple,  free,  clear  and  discharged  of  and 
from  all  liability  to  see  to  the  due  application  of  the  pur- 
chase money.  And  upon  trust,  forthwith  to  pay  over  to  the 
parties  of  the  first  part,  their  heirs  and  assigns,  as  tenants  in 
common  and  not  as  joint  tenants,  their  respective  shares  of 
said  proceeds  of  sale." 

The  first  paragraph  of  this  recital  was  offered  by  complain- 
ants to  prove  that  Bateman  represented  himself  as  making 
the  purchase  from  Sherman  for  the  benefit  of  the  syndicate, 
and — ^though  he  denied  ever  having  seen  it — ^as  an  estoppel 
to  his  defense  that  the  land  was  originally  purchased  from 
Sherman,  not  for  their  benefit,  but  for  his  own,  in  connection 
with  Leonard  and  Carr.  This  question  will  be  considered 
later,  and  the  other  recitals,  about  which  there  is  no  question, 
are  here  referred  to  as  showing  the  trust  and  confidence  re- 
posed by  complainants  and  other  signers,  in  the  capacity,  in- 
t^ty  and  good  faith  of  Bateman. 

3.  It  is  contended  on  behalf  of  Bateman,  that  his  sworn 
answer  setting  out  the  facts  with  respect  to  the  purchase 
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from  Sherman  and  subsequent  independent  sale  to  the  syn- 
dicate, must  stand  as  true  until  overthrown  by  the  testimony 
of  at  least  one  credible  witness  supported  by  strong  corrob- 
orating circumstances;  and  he  denies  the  sufficiency  of  the 
proof  to  show  the  existence  of  any  trust  relation,  as  that 
term  is  understood  in  equity,  between  him  and  the  members 
of  the  syndicate,  or  that  he  was  under  any  obligation  to  dis- 
close to  them  his  previous  purchase  of  the  land  and  the  profit 
that  he  was  making  out  of  their  purchase.  We  cannot  give 
our  assent  to  this  proposition.  The  bill  made  no  charge  of 
misconduct  respecting  the  purchase  of  the  land.  It  was  on 
this  very  ground,  as  we  have  seen,  that  appellee  denied  the 
right  of  complainants  to  hold  him  to  account  for  the  profits 
made  therein. 

In  fact,  complainants  did  not  know  the  history  of  this  pur- 
chase until  informed  thereof  by  the  answers  of  Bateman  and 
wife.  No  discovery  was  prayed  concerning  it,  and  no 
special  relief.  The  prayer  was  for  an  account  of  the  admin- 
istration of  the  affairs  of  the  syndicate,  and  it  is  probable 
that  had  the  answers  not  disclosed  the  double  purchase  and 
sale,  the  accounting  might  have  been  had  without  a  question 
being  raised  concerning  it 

Having  shown  by  his  answer  that  he  had  in  reality  pur- 
chased the  land  from  himself  and  his  first  set  of  associates — 
and  not  from  Sherman — for  himself  and  the  second  set,  was 
it  not  incumbent  upon  him  to  go  further  and  show  that  he 
had  made  the  profit  under  such  circumstances  as  that  a  court 
of  equity  would  permit  him  to  retain  it,  rather  than  upon 
complainants  to  show  that  he  had  made  it  in  violation  of  his 
duty  to  them  and  in  fraud  of  their  rights?  The  relation  be- 
tween him  and  the  other  members  of  the  syndicate  was  not, 
technically,  that  of  trustee  and  beneficiaries,  nor  of  principal 
and  agent.  The  latter,  however,  is  practically  the  relation 
existing  between  them  upon  the  most  favorable  view  of  the 
facts  as  stated  by  Bateman  himself.  In  the  first  purchase — 
made  of  Sherman — he  acted  for  himself  as  principal  and  as 
agent  of  Leonard  and  Carr.     In  the  second,  he  acted  in  the 
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capacity  of  vendor  for  himself,  again  as  principal,  and  as 
agent  for  Leonard  and  Carr,  and  in  the  capacity  of  vendee 
for  himself,  a  third  time  as  principal,  and  as  agent  for  the 
other  members  of  the  purchasing  syndicate. 

Equity  will  not  permit  one  occupying  this  relation  to 
others  to  make  a  profit  in  dealing  with  them.  They  have 
their  option  to  rescind  or  claim  their  share  of  the  profit  Mr. 
Pomeroy,  in  his  excellent  treatise,  says  of  this  principle,  that, 
"  it  extends  to  every  possible  case  in  which  a  fiduciary  rela- 
tion exists  as  a  fact,  in  which  there  is  confidence  reposed  on 
one  side,  and  tiie  resulting  superiority  and  influence  on  the 
other.  The  relation,  and  the  duties  involved  in  it,  need  not 
be  legal;  it  may  be  moral,  social,  domestic,  or  merely  per- 
sonal.*' 2  Pom.  Eq.,  Sec.  956;  Id.,  Sec.  955.  He  also  says 
that  the  relations  of  principal  and  agent  are  regarded  in 
equity  in  the  same  general  manner,  and  with  nearly  the  same 
strictness,  as  that  of  trustee  and  beneficiary.    Id.,  Sec.  959. 

In  the  application  of  the  principle,  Lord  Eldon  said:  "I 
am  asked  where  that  rule  is  to  be  found  ?  I  answer,  in  that 
great  rule  of  the  court  that  he  who  bargains  in  matter  of 
advantage  with  a  person  placing  confidence  in  him,  is  boimd 
to  show  that  he  made  a  reasonable  use  of  that  confidence;  a 
rule  applying  to  trustees,  attorneys,  or  anyone  else."  Gibson 
v.  feyes^  6  Ves.,  278.  See  also  LeGendre  v.  BymeSy  44  N. 
J.  Eq.,  372. 

In  the  case  of  Smith  v.  Kay,  7  H.  L.  Cas.,  750,  which  arose 
out  of  an  abuse  of  confidence,  this  doctrine  was  much  dis- 
cussed. Lord  Cranworth  said  it  was  not  necessary  that  the 
parties  stand  in  a  fiduciary  relation  (p.  771).  Lord  Kings- 
down  said:  ^The  principle  applies  to  every  case  where  in- 
fluence is  acquired  and  abused,  where  confidence  is  reposed 
and  destroyed ''  (p.  779).  The  Supreme  Court  of  the  United 
States  also  has  said:  "The  general  rule  stands  upon  our 
great  moral  obligation  to  refrain  from  placing  ourselves  in 
relations  which  ordinarily  excite  a  conflict  between  self-in- 
terest and  integrity.  It  restrains  all  agents,  public  and  pri- 
vate; but  the  value  of  the  prohibition  is  most  felt,  and  its 
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application  is  more  frequent,  in  the  private  relations  in  which 
the  vendor  and  purchaser  may  stand  towards  each  other/' 
Michoud  V.  Girod,  4  How.,  503. 

In  a  case  involving  the  relations  of  principal  and  agent  in 
the  sale  of  lands,  the  Supreme  Court  of  Illinois  said:  "An 
agent  may  undoubtedly  buy  of  his  principal,  or  have  an  in- 
terest in  the  sale  of  property  belonging  to  his  principal ;  but 
in  such  case,  the  burden  is  upon  the  agent  to  show  that  the 
principal  had  knowledge,  not  only  of  the  fact  that  the  agent 
was  buying  or  interested,  but  also  of  every  material  fact 
known  to  the  agent  which  might  affect  the  principal,  and 
that  having  such  knowledge,  he  freely  consented  to  the  trans- 
action."     Tyler  w,  Sanborn,  128  III,  136. 

"An  agent  or  broker  employed  to  piu-chase  for  his  princi- 
pal cannot  become  the  seller  without  notice  to  his  principal.'* 
Tewksbury  v.  Spruance^  75  111.,  187  ;  KeighUrw,  Savage  Mfg, 
Co.,  12  Md.,  383 ;  Taussig  v.  Hart,  58  N.  Y.,  425  ;  2  Pom- 
eroy  Eq.,  Sec.  959;   i  Story  Eq.  Jur.,  Sees.  311,  313. 

We  cannot  do  better  than  to  close  the  discussion  of  this 
point  with  an  apt  quotation  from  a  well-considered  opinion 
of  the  Court  of  Appeals  of  New  York.  Admitting  that  ordi- 
narily fraud  must  be  proved,  the  court  said:  "Whenever, 
however,  the  relations  between  the  contracting  parties  appear 
to  be  of  such  character  as  to  render  it  certain  that  the^  do 
not  deal  on  terms  of  equality,  but  that  either  on  the  one  side, 
from  superior  knowledge  of  the  matter  derived  from  a  fidu- 
ciary relation,  or  from  overmastering  influence,  or  on  the 
other  hand  from  weakness,  dependence,  or  trust  justifiably 
reposed,  unfair  advantage  in  a  transaction  is  rendered  prob- 
able, there  the  burden  is  shifted,  the  transaction  is  presumed 
void,  and  it  is  incumbent  upon  the  stronger  party  to  show 
affirmatively  that  no  deception  was  practiced;  that  no  undue 
influence  was  used;  and  that  all  was  fair,  open,  voluntary  and 
well  understood."  Cornell  w.  Cornell,  75  N.  Y.,  91.  See  also 
I  Bigelow  on  Fraud,  261-265. 

4.  It  is  not  necessary,  however,  to  rest  our  decision  upon 
this  grotmd.     Grant  that  the  answer  is  evidence  for  the  ap- 
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pellee,  and  must  be  overcome  by  proof  on  the  part  of  the 
appellants,  yet  we  think  this  has  been  done. 

W.  W.  Dudley,  who  was  intimately  associated  with  Bate- 
man, said  that  Bateman  first  suggested  to  him  to  take  an  in- 
terest in  a  syndicate  that  was  being  formed  to  purchase  this 
ground  at  $65,000,  to  be  divided  into  twenty-five  interests, 
and  told  him  it  would  be  profitable.  Witness  told  him  he 
did  not  have  the  money,  but  would  -submit  the  matter  to 
some  friends  who  did.  He  wrote  to  Reeves  and  Ferguson, 
who  lived  in  Indiana,  and  they  sent  a  draft  for  $3,000  to  be 
paid  into  the  enterprise.  Witness  did  not  know  anything  of 
Bateman's  purchase  from  Sherman  for  $50,500,  or  of  his 
making  a  profit  in  the  matter.  Bateman  drove  him  out  to 
and  showed  him  the  land.  It  was  his  understanding  that 
John  Sherman,  tnistee,  had  been  the  owner  of  the  property, 
and  that  it  was  in  his  name.  Witness  never  had  any  know- 
ledge of  the  contract  between  John  Sherman,  trustee,  and 
defendant  Bateman,  by  which  Bateman  was  to  acquire  the 
property  for  the  sum  of  $50,500. 

S.  S.  Burdette,  one  of  the  complainants,  said  that  he  was 
approached  by  John  K  Beall,  the  agent  of  Bateman,  who 
had  been  a  schoolmate  of  his  then  partner,  W.  E.  Curtis,  who 
took  him  out  to  see  the  property,  and  explained  Bateman's 
plans  to  him.  He  said  Bateman  was  desirous  of  controlling 
this  particular  property,  which  was  substantially  all  that  was 
left  in  Mr.  Sherman's  hands,  and  was  willing  to  take  a  cer- 
tain number  of  shares  himself,  leaving  only  ^two,  which  he 
desired  Curtis  &  Burdette  to  subscribe  for.  He  said  the 
price  to  be  paid  Sherman  was  $65,000.  Witness  asked  what 
was  the  particular  desire  of  Bateman  in  going  into  it,  and 
Beall  said  that  he  was  satisfied  he  would  make  a  good  thing 
on  his  shares,  and  that  he  would  expect  to  have  control  and 
management  of  the  property,  and  the  commissions  for  its 
sale  would  be  a  nice  thing.  Afterwards  witness  went  to  see 
Bateman  himself,  in  company  with  Curtis,  and  recited  to  him 
all  that  he  had  been  told  by  Beall,  which  Bateman  confirmed. 
He  also  said  that  he  had  no  knowledge  or  information  that 
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Bateman,  Leonard  and  Carr  had  purchased  the  property  be- 
fore this  from  Sherman,  and  never  had  any  intimation  that 
Bateman  had  obtained  from  Sherman  a  written  contract  for 
the  sale  of  the  property  for  $50,500  until  after  the  com- 
mencement of  this  suit. 

Bateman  denied  this  statement,  though  he  admitted  hav- 
ing talked  with  both  Curtis  and  Burdette  about  the  pur- 
chase. He  testified  at  length  as  to  the  purchase  from  Sher- 
man, as  stated  in  his  answer,  but  does  not  say  that  he  ever 
told  any  member  of  the  syndicate  the  facts  concerning  the 
purchase  or  of  the  profit  made  in  the  second  sale. 

John  R  Beall,  who  assisted  defendant  in  forming  the  syn- 
dicate, was  called  as  a  witness  by  him,  and  admitted  that  he 
had  talked  with  Burdette  about  taking  an  interest,  and  had 
shown  him  the  situation  of  the  property.  He  said  that  he 
could  not  have  made  such  a  statement  as  Burdette  testified 
to,  "  because  the  land  had  already  been  purchased  by  Bate- 
man of  Sherman.  Whether  or  not  I  knew  the  price  at  that 
time  I  cannot  recollect."  He  further  smd  that  he  could  not 
say  positively  if  he,  at  that  time,  knew  that  Bateman  was  sell- 
mg  the  property  for  one  syndicate  to  another,  of  both  of 
which  he  was  a  member,  for  a  profit. 

There  were  three  persons  whose  testimony  would  proba- 
bly have  shed  much  light  upon  this  inquiry,  viz.,.  Mr.  Sher- 
man, Mr.  Leonard,  and  Miss  Carr,  but  not  one  of  them  was 
called  upon  to  testify. 

In  this  state  of  the  evidence,  the  recital  in  the  deed  of  Sep- 
tember 27,  1886,  before  mentioned,  becomes  specially  im- 
portant. This  recital,  that  "  said  Bateman  has  heretofore, 
for  himself  and  as  trustee  for  the  parties  hereto^  contracted 
to  purchase  from  John  Sherman  the  lands"  .... 
"with  the  view  of  making  sales  thereof  for  the  benefit  of 
those  interested  who  have  contributed  to  the  pajrments  made 
on  account  of  the  purchase  money,"  corroborates  Burdette 
in  this  vital  part  of  the  case.  Was  this  recital  true?  Or,  if 
not  true,  was  it  made  to  deceive  or  to  continue  a  deception 
practiced  from  the  beginning?    We  cannot  agree  with  appel- 
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lants  in  regarding  this  deed  as  an  estoppel;  but  we  do  regard 
it  as  very  strong  and  persuasive  evidence  which  it  was  in- 
cumbent upon  Bateman  to  explain.  He  said  that  he  never 
saw  this  deed.  When  asked  about  its  origin,  all  that  he  said 
was,  "  Ridout  got  it  up."  Ridout  was  a  well-known  attor- 
ney and  examiner  of  titles  in  Washington.  He  was  not 
called,  though  probably  he  might  not  have  remembered  this 
one  transaction. 

It  is  clear  that  he  was  not  employed  by  complainants  to 
"  get  it  up."  Who  was  most  interested  in  getting  up  this 
deed  in  order  to  make  clear  Bateman's  authority  as  trustee 
to  sell  and  convey  the  lands  of  the  syndicate?  Everything 
points  to  Bateman.  He  was  not  only  largely  interested  as 
a  shareholder  (for  he  held  not  only  his  own  original  interest, 
but  also  the  subscription  in  the  name  of  Leonard),  but  he 
was  also  the  exclusive  manager  and  agent  for  the  sale  of  the 
property,  through  which,  according  to  Beall,  he  would  have 
"a  nice  thing"  in  the  way  of  commissions.  Other  circum- 
stances also  point  to  his  connection  with  the  preparation, 
execution  and  record  of  the  deed.  The  testimony  of  one  of 
the  signers  showed  that  it  was  sent  to  him  for  execution  in 
Massachusetts,  either  by  Bateman  or  from  his  office.  He 
acknowledged  the  execution  in  Bristol,  Mass.,  September 
28,  1886,  and  on  September  29  it  was  executed  by  Ad.  Meyer, 
another  party  interested,  in  the  city  of  New  York,  where 
Bateman  was  then  living  and  had  an  office.  Meyer  did  not 
remember  the  circumstance  of  signing  the  deed,  but  did  re- 
member that  he  saw  Bateman  about  that  time  and  talked  to 
him  about  this  business.  Testimony  was  offered  to  show 
that  the  word  "Adolph  "  in  the  certificate  to  Meyer's  signa- 
ture was  in  the  handwriting  of  Bateman,  in  the  opinion  of- 
several  witnesses.  The  original,  together  with  an  admitted 
letter  of  Bateman's,  have  been  sent  up  for  inspection  and 
comparison;  and,  without  being  experts  in  such  matters,  we 
must  say  that  there  is  a  striking  resemblance  between  the 
two. 

Bateman  was  not  recalled  to  contradict  any  of  this  evi- 
dence.   Ridout  must  necessarily  have  received  the  informa- 


Digitized  by 


Google 


296  I  Court  of  Appeals  Dist.  of  Col. 

tion  contained  in  this  recital  either  from  Bateman  or  his  rep- 
resentative, or  from  some  member  of  the  syndicate.  If  from 
Bateman,  it  convicts  him  directly  of  a  false  representation;  if 
from  one  of  his  s)mdicate,  it  indirectly  convicts  him  of  the 
same  thing;  because  this  person,  whoever  he  may  be,  must 
necessarily  have  acquired  his  knowledge  from  Bateman. 
Again,  when  Bateman  was  examined,  he  made,  to  say  the 
least,  a  very  lame  explanation  with  respect  to  the  receipt  of 
the  profits  of  this  sale  to  the  syndicate.  It  is  evident  that 
Leonard  drew  out  of  the  speculation  about  the  time  of  the 
formation  of  the  syndicate.  Bateman's  memory  with  res- 
pect to  this  date  and  to  the  transactions  with  Leonard  was 
very  much  at  fault.  This  being  one  of  the  material  matters 
of  inquiry,  it  is  strange  that  a  man  of  his  business  capacity 
and  methods  should  not  have  been  able  to  make  a  statement 
of  it  accurate  in  dates  and  details  and  easy  of  comprehen- 
sion. The  burden  was  upon  him  to  do  this.  We  will  not 
pursue  this  subject  further,  because  under  the  decree  which 
we  shall  render  he  will  have  another  opportunity,  for  his  own 
protection,  to  make  this  explanation  to  the  Auditor. 

After  a  careful  examination  of  every  fact  and  circumstance 
disclosed  by  the  record,  we  are  of  the  opinion  that  the  de- 
fendant, Arthur  K  Bateman,  should  account  to  the  com- 
plainants for  their  due  proportion  of  whatever  profit  he  may 
actually  have  made  of  this  transaction.  His  conduct  to- 
wards those  who  confided  in  him  has  been  such  as  no  court 
of  equity  could  refuse  to  condemn.  Such  schemes  and  prac- 
tices may  be,  as  has  been  suggested,  commonly  recognized  as 
lawful  in  modem  business,  though  we  are  loth  to  believe  it. 
Whether  this  be  true  or  not,  promoters  of  enterprises  and 
speculations,  and  organizers  of  syndicates  must  learn  that 
no  amount  of  successful  practice  or  general  acquiescence  in 
such  methods,  can  ever  give  them  standing  in  a  court  of 
equity. 

There  is  nothing  in  the  case  of  Kilbaum  v.  Sunderland, 
130  U.  S.,  505,  which  conflicts  with  our  conclusion  in  this 
case;  but,  on  the  contrary,  much  that  by  analogy  supports  it 
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In  that  case  the  "  syndicate  *'  employed  Kilboum  &  Latta, 
who  had  no  share  in  the  enterprise,  as  agents  to  buy  certain 
lands  for  them,  for  which  they  advanced  the  money  upon 
call.  These  agents  secretly  purchased  some  of  the  property 
and  then  turned  it  in  to  their  principals  at  a  higher  price. 
For  all  such  profits  they  were  required  to  account.  There 
was  a  certain  square  which  the  principals  informed  them 
they  wished  to  buy,  and  in  doing  so  named  fifty  cents  per 
square  foot  as  the  price  they  were  willing  to  pay  for  it  It 
happened  that  Kilboum  &  Latta  had,  some  time  before  their 
employment  as  agents,  contracted  to  purchase  the  same 
square  for  a  less  sum.  Without  disclosing  their  interest, 
they  caused  the  property  to  be  conveyed  to  their  principals, 
at  the  price  named  by  them,  and  thereby  made  a  handsome 
profit  as  well  as  commissions.  The  principals,  after  dis- 
covery of  the  fraud,  held  on  to  the  land  and  sued  to  recover 
this  diflference.  In  den)ring  the  relief  sought,  the  court  said: 
"  The  relations  between  the  parties  were  such  that  Kilboum 
&  Latta  should  have  disclosed  that  they  were  acting  as  prin- 
cipals in  this  sale,  but  the  complainants  suffered  no  pecimiary 
loss  for  want  of  such  disclosure,  and  they  took  the  property 
at  their  own  price.  Their  remedy,  if  they  were  deceived,  lay 
in  throwing  up  the  bargain;  but  they  did  not  do  so,  and 
could  not  treat  it  as  a  contract  fulfilled  and  as  a  contract 
broken.^  In  that  case,  as  we  have  seen,  the  parties  were  in 
the  market  buying  lands  upon  their  own  judgments,  and  they 
fixed  the  price  which  they  were  willing  to  pay.  In  this  case, 
the  parties  went  into  partnership  with  the  seller  upon  his  ur- 
gent solicitation,  unconscious  of  his  adverse  interest,  and  re- 
lying upon  his  integrity  and  superior  judgment  as  to  values, 
let  him  fix  the  price  without  question. 

If  in  that  case  it  had  been  made  to  appear  that  Kilboum 
&  Latta  had  suggested  the  speculation  to  Sunderland  and  as- 
sociates and  had  taken  a  share  in  it,  and  had  induced  them 
to  purchase  the  property  at  the  price  named,  it  cannot  be 
doubted  tliat  they  would  have  been  required  to  account  for 
the  profit  made  through  their  fraudulent  conduct.  Grant  v. 
Hardy,  33  Wis.,  668. 
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So  much  of  the  decree  as  has  been  appealed  from  must  be 
reversed,  with  costs  to  the  appellants,  to  be  paid  by  defend- 
ant, Arthur  E.  Bateman.  The  cause  will  be  remanded  to  the 
court  below,  where  it  will  be  referred  to  the  Auditor,  to  state 
the  accoimts  of  the  complainants  with  said  Bateman,  who  in 
doing  so  will  charge  said  Bateman  with  the  difference 
between  the  sum  he  contracted  to  pay  Sherman  for 
the  property,  viz.,  $50,500,  and  the  sum  for  which  it  was 
sold  to  the  s)mdicate,  viz.,  $65,000,  less  such  sums  thereof  as 
he  may  be  able  clearly  to  show  that  he  paid  over  to  William 
B.  Leonard  and  Mary  C.  Carr,  or  either  of  them,  as  their 
shares  of  the  profit  made  in  the  transaction;  and  state  the 
amount  of  the  fund  on  hand  which  each  complainant  is  en- 
titled to  receive  in  the  proportion  that  his  subscription  to  the 
$25,000  cash  fund  bears  thereto.  And  upon  the  coming  in  of 
said  report  the  court  below  will  pass  a  final  decree  in  accord- 
ance with  this  opinion. 

Reversed, 
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TOLMAN   V.   TOLMAN. 


SoPRBME  Court  Dist.  of  Col.,  Jurisdiction  of  ;  Equity  ; 

Alimony;  Suits  by  Non-residents;  Equity 

Pleading  and  Practice. 

1.  The  Supreme  Court  of  this  District,  holding  an  equity  term,  has  jur- 

isdiction to  grant  alimony  as  a  permanent  relief,  grounded  upon 
causes  other  than  those  upon  which  a  divorce  a  metisa  et  thoro  could 
have  been  decreed  by  the  ecclesiastical  courts  of  England. 

2.  In  the  exercise  of  its  general  powers,  a  court  of  equity  has  power  to 

decree  alimony  as  independent  substantive  relief. 

3.  Where  a  bill  for  permanent  alimony  makes  out  2^  prima  facie  case,  the 

complainant  is  entitled  to  an  allowance  pmdente  lite  for  support 
and  counsel  fees,  the  amount  of  which  is  within  the  sound  judicial 
discretion  of  the  trial  court. 

4.  A  suit  for  alimony  alone,  as  distinct  from  divorce,  is  maintainable  in 

this  District  by  a  non-resident  wife  against  her  resident  husband. 

5.  Where  the  answer  to  a  bill  filed  for  alimony  contains  matter  tending 

to  degrade  the  character  of  the  complainant  by  referring  to  im- 
proper relations  alleged  to  have  existed  between  the  complainant 
and  the  defendant  before  their  marriage,  the  trial  court  is  justified 
in  striking  out  such  matter,  on  motion  of  the  complainant,  as  ir- 
relevant and  scandalous. 

No.  82.     Submitted  September  27,  1893. — Decided  November  6,  1893. 

Hearing  on  appeal  by  the  defendant  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  allowing  alimony  pendente  lite  and  counsel  fees, 
in  a  suit  for  permanent  alimony;  and  from  an  order  in  the 
same  cause  sustaining  exceptions  taken  by  the  complainant 
to  certain  portions  of  the  defendant's  answer,  as  scandalous 
and  irrelevant.    Affirmed, 

The  Court  in  its  opinion  stated  the  case  as  follows : 

This  is  an  application  by  a  non-resident  wife  for  a  decree 
for  alimony  against  her  husband,  residing  in  this  District 
The  wife,  Eva  F.  Tolman,  resides  in  Boston,  Mass.,  and  she 
alleges  that  she  was  married  to  the  defendant,  George  R. 
Tolman,  in  the  city  of  Boston  in  October,  1888,  and  that 
from  the  date  of  such  marriage  to  the  22d  of  June,  1889, 
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she  lived  and  cohabited  with  her  husband  in  said  city;  the 
parties  treating  each  other  in  all  respects  as  husband  and 
wife;  that  of  the  marriage  one  child  was  bom,  but  died 
within  a  few  days  after  its  birth;  that  the  defendant  left  the 
plaintiff  in  the  city  of  Boston  about  the  22d  of  June,  1889, 
where  she  has  ever  since  resided,  earning  her  living  as  best 
as  she  could  as  a  child's  dressmaker;  that  during  a  por- 
tion of  the  time  since  she  was  deserted  by  her  husband,  she 
has  been  in  ill-health,  unable  to  work,  and  during  such  time 
she  has  had  to  depend  upon  her  aunt  for  means  of  support; 
that  she  has  no  means  of  her  own  whatever.  She  alleges 
that  her  husband  remitted  to  her  money  at  the  rate  of  $2.50 
per  week  until  March,  1890,  when  he  wrote  to  her  from 
Washington  city  that  he  would  send  her  no  more  money 
unless  she  would  apply  for  and  get  a  divorce  from  him;  that 
in  June,  1890,  he  sent  her  $5,  since  which  time  he  has  con- 
tributed nothing  to  her  support 

The  bill  alleges  that  the  defendant  is  an  employee  of  the 
United  States  Government,  in  the  Life  Saving  Service  at 
Washington,  D.  C,  at  an  annual  salary  of  $1,800,  payable  in 
monthly  instalments,  besides  which  he  is  an  architect  and  an 
artist,  from  which  profession  he  derives  additional  income. 

The  bill  prays  for  a  decree  requiring  the  defendant  to  pay 
to  the  plaintiff  reasonable  alimony,  so  long  as  he  shall  refuse 
or  neglect  to  live  with  her  and  provide  her  a  home  and  main- 
tenance, and  also  for  alimony  pendente  lite^  and  an  allowance 
to  pay  counsel  fees. 

The  defendant  answered  the  bill,  and  by  the  answer  he 
admits  the  fact  of  marriage  as  alleged,  though  he  insists  that 
it  was  a  matter  of  mere  formality  to  gratify  the  plaintiff;  he 
also  admits  that  he  lived  and  cohabited  with  the  plaintiff  for 
a  time  after  the  marriage;  that  there  was  a  child  bom  after 
the  marriage;  but  he  denies  the  paternity  of  such  child, 
though  he  admits  that  he  attended  the  mother  in  confine- 
ment and  remained  with  her  for  some  time,  and  paid  the  ex- 
penses attending  the  same.  He  also  admits  that  he  deserted 
his  wife,  and  that  he  has  lived  separate  and  apart  from  her, 
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leaving  her  to  struggle  for  a  subsistence  as  best  she  could, 
though  he  was  and  has  been  in  the  receipt  of  a  salary  from 
the  government  that  was  and  is  amply  sufficient  to  support 
himself  and  his  wife. 

The  court  below  passed  an  order  for  alimony  pendente 
lite,  and  for  an  allowance  for  counsel  fees;  from  which  order 
an  appeal  was  taken.  And  upon  exceptions  to  certain  parts 
of  the  answer  of  the  defendant,  as  being  scandalous  and  irrel- 
evant, the  court  sustained  the  exception,  and  from  that  order 
the  defendant  has  also  appealed. 

Mr.  Henry  E.  Davis  and  Mr,  James  C.  Bushby  for  the 
appellant : 

I.  The  allowance  of  alimony,  whether  permanent  or /^«- 
dente  lite,  is  not  a  matter  of  course.  Hallerman  v.  Holler- 
many  i  Barb.,  64 ;  Solomon  v.  Solomon,  28  How.  Pr.,  218 ; 
neither  a  matter  of  right,  McDonough  v.  McDanough,  26 
How.  Pr.,  198 ;  nor  a  mere  matter  of  judicial  discretion. 
Whether  alimony  shall  be  granted  seems  to  be  matter  of  law ; 
how  much  shall  be  granted  a  matter  of  discretion.  Stewart, 
M.  &  D.,  §  379 ;  Collins  v.  Collins,  80  N.  Y.,  12  ;  Bissell  v. 
Bissell,  I  Barb.,  430.  The  matter  of  law  is  to  be  determined 
and  the  discretion  to  be  exercised  according  to  all  the  cir- 
cumstances of  each  case.  Stewart,  M.  &  D.,  §§  375,  388 ; 
I  Am.  &  Eng.  Encyc,  p.  476,  and  cases  cited ;  Smith  v. 
Smith,  2  Philli,  235  ;  Glenn  v.  Hill,  50  Ga.,  95  ;  Prince  v. 
Prince,  I  Rich.  Eq.,  291 ;  Dickens  v.  Dickens,  38  Ga.,  663 ; 
Walling  V.  Walling,  16  N.  J.  Eq.,  389 ;  Rossman  v.  Rossman, 
62  Mich.,  429 ;  Dixon  v.  Hurrell,  8  C.  &  P.,  717  ;  Carpenter 
v.  Carpenter,  19  How.  Pr.,  539 ;  Foote  v.  Foote,  22  111.,  425  ; 
Joliffy.Joliff,  32  111.,  527  ;  Wheeler  v.  Wheeler,  18  111.  App., 
330 ;  Jones  v.  Jones,  2  Barb.  Ch.,  146 ;  Worden  v.  Worden, 
3  Edw.  Ch.,  408  ;  Bergen  v.  Bergen,  22  111.,  187  ;  Cummings 
v.  Cummings,  50  Mich.,  305  ;  Hallerman  v.  Hallerman, 
supra]  McDonough  v.  McDonough,  supra ;  Burr  v.  Burr,  7 
Hill  (N.  Y.),  207 ;  Rees  v.  Rees,  3  Philli.,  387  ;  2  Bishop,  M. 
&  D.,  §445.    The  expunged  portions  of  the  answer  are  ma- 
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terial  and  important,  showing  that  the  appellee,  prior  to  the 
marriage,  relinquished  all  right  to  exact  support  from  the 
appellant,  and  that  the  circumstances  attending  the  separ- 
ation were  of  a  character  that  divests  the  appellee  of  any  and 
all  right  to  alimony. 

I.  Alimony  pendente  lite  should  not  have  been  granted, 
because  the  bill  does  not  exhibit  a,  prima  facte  case  for  per- 
manent alimony.  Verner  v.  Vemer,  62  Miss.,  263 ;  Porter 
V.  Porter,  41  Miss.,  n7 ;  Stew.,  M.  &  D.,  §386.  In  other 
words,  it  must  appear  on  the  face  of  the  bill  that  it  is  well 
founded.  Dougherty  v.  Dougherty,  8  N.  J.  Eq.,  540 ;  BisseU 
V.  BisseU,  I  Barb.,  430.  Furthermore,  ultimate  success  must 
be  apparent.  Snyder  v.  Snyder,  3  Barb.,  621 ;  Jones  v. 
Jones,  2  Barb.  Ch.,  150;  Carpenter  v.  Carpenter,  19  How. 
Pr.,  539.  The  bill  does  not  allege  the  necessity  for  im- 
mediate allowance ;  there  is  no  allegation  of  present  want, 
without  which  an  allowance  of  alimony  pendente  lite  cannot 
be  made  properly.  Coles  v.  Coles,  2  Md.  Ch.,  341  ;  Verner 
V.  Verner,  62  Miss.,  263  ;  Converse  v.  Converse,  9  Rich.  Eq., 
535-570;  Holt  V.  Holt,  L.  R.,  I  P.  &  D.,  610.  See  also,  i 
Am.  &  Eng.  Encyc,  473  and  cases  cited  ;  Collins  v.  Collins, 
80  N.  Y.,  12  ;  Rawson  v.  Rawson,  37  111.  App.,  495  ;  Stew., 
M.  &  D.,  §372,  and  cases  cited  ;  Ludlow  v.  Wilmot,  2  Stark., 
86 ;  2  Bish.,  M.  &  D.,  §446.  If  the  wife  can  support  her- 
self, and  has  supported  herself,  alimony  pendente  lite  will 
not  be  granted.  Appellee's  bill  does  not  allege  present  in- 
capacity. Stewart,  M.  &  D.,  §371  ;  Id.,  §§179,  372,  and 
cases  cited  ;  Thompson  v.  Thompson,  L.  R.,  i  P.  &  D.,  555  ; 
Coles  V.  Coles,  2  Md.  Ch.,  341  ;  George  v.  George,  L.  R.,  i 
P.  &  D.,  555  ;  2  Bish.,  M.  &  D.,  §456;  Prince  v.  Prince,  i 
Rich.  Eq.,  291  ;  Washburn  v.  Washburn,  9  Cal.,  475  ;  Foss 
v.  Foss,  2  111.  App.,  411. 

3.  Alimony  pendente  lite  should  not  have  been  allowed 
because  the  court  had  no  jurisdiction  over  the  subject  matter 
of  the  suit.  Joslynw.  Joslyn,  15  Wash.  L.  R.,  692;  Pelz  v. 
Pelz,  Sup.  Ct,  D.  C,  Eq.  No.  8306  (not  reported).  The  ju- 
risdiction of  the  District  depends  largely  upon  the  jurisdic- 
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tion  of  Maryland  at  the  time  of  the  cession.  Barber  v.  Bar- 
ber, 21  How.,  582.  Under  the  act  of  Md.  of  1777,  alimony 
was  granted  to  the  wife  whenever  the  English  courts  would 
be  authorized  to  grant  a  divorce  a  ntensa  et  thoro.  But  in 
England  alimony  has  no  independent  existence,  not  even  tfie 
ecclesiastical  courts  being  authorized  to  grant  it  when  it  is 
the  only  relief  sought,  i  Am.  &  Eng.  Encyc,  p.  469,  A 
separate  suit  for  alimony  unconnected  with  an  application 
for  divorce  or  for  restitution  of  conjugal  rights,  was  never 
entertained.  Hair  v.  Hair,  10  Rich.  Eq.,  172 ;  Trotter  v. 
Trotter,  77  111.,  511;  McGee  v.  McGee,  10  Ga.,  482 :  Trevino 
V.  Trevino,  63  Tex.,  650.  Against  the  preponderance  of 
authority  are  a  few  dicta  by  the  Maryland  courts,  chief  among 
which  is  the  case  oi  Jamison  \,  Jamison,  4  Md.  Ch.,  296.  In 
that  case  the  chancellor  volunteered  the  opinion  that  the  ju- 
risdiction in  suits  for  alimony  was  not  restricted  to  causes 
which  would  entitle  the  party  applying  for  alimony  to  a 
divorce  according  to  the  ecclesiastical  law  of  England.  He 
admits  that  his  conclusion  is  not  fortified  by  any  direct  Mary- 
land decision  upon  the  point  Crane  v.  Meginnis,  i  G.  & 
J.,  463  ;  Helms  v.  Francisctis,  2  Bl.,  565  ;  Dunnock  v.  Dun- 
nock,  3  Md.  Ch.,  143,  are  Maryland  decisions  affirming  the 
English  rule.  The  opinion  in  the  Jamison  case  proceeded 
upon  the  false  premise  that  alimony  is  an  independent  equity 
power;  but  such  a  view  is  not  tenable.  The  jurisdiction  of 
courts  of  equity  in  the  United  States  is  the  same  as  that  of 
England,  whence  it  is  derived.  Barber  v.  Barber,  supra. 
Under  the  Maryland  act  of  1777,  the  exercise  of  equitable 
jurisdiction  to  grant  alimony  was  limited  to  such  causes  as 
could  be  heard  and  determined  by  the  English  ecclesiastical 
courts  in  applications  for  divorce  a  mensa  et  thoro,  namely, 
adultery  and  cruelty.  The  English  law  did  not  permit  di- 
vorce for  desertion,  i  Bish.,  M.  &  D.,  Sec.  771.  Therefore, 
the  appellee,  not  having  alleged  adultery  and  cruel  treatment 
on  the  part  of  the  appellant,  is  not  entitled  to  relief.  Helms 
v.  Franciscus,  2  Bl.  Ch.,  568 ;  Crane  v.  Meginnis,  i  G.  &  J., 
463 ;  Dunnock w.  Dunnock,  3  Md.  Ch.,  143  ;  Rhame\,  Rhame, 
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I  McC.  Ch.,  205  ;  Hair  v.  Hair,  10  Rich.  Eq.,  172 ;  Rtick- 
man  v.  Ruckman,  58  How.  Pr.,  278. 

4.  Alimony  pefidente  lite  should  not  have  been  allowed 
because  the  court  has  no  jurisdiction  over  the  plaintiflF,  appel- 
lee, I  Am.  &  Eng.  Encyc,  p.  468;  Story,  Confl.  Laws,  Sec. 
20;  Richards  v.  Richards,  19  D.  C,  431.  Whether  or  not 
alimony  is  regarded  as  an  incident  of  divorce  or  sui  generis, 
many  of  the  principles  applicable  to  divorce  are  applicable  to 
alimony,  as  both  causes  grow  out  of  the  same  class  of  wrongs. 
Ramsden  v.  Ramsden,  28  Hun.,  285. 

5.  If  the  court  should  conclude  that  the  appellee  is  entitled 
to  alimony  petidente  lite,  it  is  submitted  that  the  allowance  of 
fifty  dollars  per  month  is  excessive  viewed  in  the  light  of  all 
the  circumstances.  Cummings  v.  Cummings,  50  Mich.,  305  ; 
Washburn  v.  Washburn,  9  Gal.,  475.  The  practice  of  courts 
is  "  to  award  in  the  case  of  alimony  pendente  lite  from  one- 
fifth  to  one-eighth  "  of  the  joint  income  of  husband  and  wife. 
Stew.,  M.&D.,  §375;  2  Bish.,  M.  &  D.,  §460;  Williams  v. 
Williams,  29  Wis.,  517.  In  this  case  the  allowance  of  ali- 
mony pendente  lite  is  fifty  dollars,  just  one-third  of  the  appel- 
lant's income, 

Mr.  0.  D.  Barrett  for  the  appellee: 

The  general  jurisdiction  invoked  in  this  case  was  exercised 
by  the  Maryland  courts  prior  to  1777  in  the  following  cases: 
McNamara's  Case  (1707,  2  Bland,  566  (note)  ;  Coddv,  Codd, 
(1727),  I  Bland,  loi  (note);  Sarah  Wright's  Case  (1730),  1 
Bland,  loi  (note);  LynthecumUs  Case  (1738),  2  Bland,  568 
(note);  Scotfs  Case  (1-746),  2  Bland,  568  (note);  Govane's 
Case  {17^2),  2  Bland,  571  (note).  During  the  period  in  which 
the  above  cases  were  determined,  there  was  in  Maryland  no 
law  authorizing  a  divorce  of  any  kind  for  any  cause  whatever. 
In  1777,  the  legislature  of  Maryland,  by  act,  declared  that 
*'  the  Chancellor  shall  and  may  hear  and  determine  all  causes 
for  alimony  in  as  full  and  ample  manner  as  such  causes  could 
be  heard  and  determined  by  the  laws  of  England  in  the  eccle- 
siastical courts  there."    Acts  of  Assembly,  February,  1777, 
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Ch.  12,  Sec.  14.  But  still  no  law  in  Maryland  authorized  any 
court  to  grant  a  divorce,  nor  was  such  a  law  passed  in  that 
State  until  1841.  During  the  period  between  1777  and  1841, 
however,  the  general  jurisdiction  we  are  invoking  was  exer- 
cised by  the  Maryland  courts  as  shown  in  the  case  of  Helms 
v.  Franciscus  (1818),  2  Bl.,  567.  Until  i860  there  was  no  law 
authorizing  the  courts  of  the  District  of  Columbia  to  grant  a 
divorce  for  any  cause  whatever,  but  prior  to  the  latter  date 
the  old  Circuit  Court  granted  temporary  support,  pending 
proceedings  for  alimony  in  the  case  of  Auld  v.  Atdd^  4 
Cranch,  C.  C,  84.  See  also,  Joslyn  v.  Joslyn,  Sup.  Ct,  D. 
C,  Eq.  No.  1016  (not  reported) ;  Pelz  v.  Pelz,  Sup.  Ct,  D. 
C,  Eq.  No.  8306  (not  reported);  i  Bishop  on  M,  &  D., 
Sees.  1 383-142 1. 

The  Chief  Justice  delivered  the  opinion  of  the  Court 

On  the  appeals  taken,  the  defendant  objects  to  the  juris- 
diction of  the  court  below,  as  a  court  of  equity,  to  grant  relief 
on  the  allegations  of  the  bill.  And  if  there  be  no  jurisdic- 
tion, as  contended,  to  grant  the  main  relief,  that  is,  perma- 
nent alimony,  irrespective  of  any  groimd  for  divorce,  and  as 
no  ground  for  divorce  is  alleged,  it  follows  necessarily  that 
no  alimony,  either  permanent  or  pendente  lite^  can  be  granted 
on  this  application. 

Is  there,  then,  jurisdiction  in  the  Supreme  Court  of  this 
District,  exercising  equity  powers  and  jurisdiction,  to  grant 
alimony  as  permanent  relief,  grounded  upon  causes  other 
than  those  upon  which  judicial  separation,  or  divorce  a 
tnensa  et  tharo,  could  be  decreed  by  the  Ecclesiastical  Court 
of  England,  at  the  time  of  the  declaration  of  our  indepen- 
dence? 

The  laws  of  Maryland  that  were  continued  in  operation 
and  force  in  this  District,  by  the  act  of  Congress  of  1801, 
embraced  not  only  the  statutory  law,  but  the  common  law 
and  the  system  of  equity  law,  as  then  known  and  practiced  in 
that  State,  The  courts,  exercising  chancery  jurisdiction  in 
Maryland,  at  that  time,  had  no  power  to  decree  divorces  of 


Digitized  by 


Google 


3o6  I  Court  of  Appeals  Dist.  of  Col. 

any  kind,  that  power  resting  exclusively  with  the  legislature 
of  the  State;  and  it  was  not  until  the  year  1841  that  jurisdic- 
tion was  conferred  on  the  equity  courts  of  the  State  to  de- 
cree divorces  for  certain  specified  causes.  Nor  was  there 
any  power  or  jurisdiction  that  could  be  exercised  by  the 
courts  of  this  District,  to  enable  them  to  decree  divorces  of 
any  kind,  until  given  by  the  passage  of  the  act  of  Congress 
of  i860,  Ch.  158  (R.  S.  D.  C,  Sec  766).  Neither  was  there 
power  or  jurisdiction  vested  in  the  courts  of  either  the  State 
of  Maryland  or  of  this  District,  to  decree  or  enforce  the  res- 
tUution  of  conjugal  rights — ^a  species  of  matrimonial  causes 
brought  whenever  either  the  husband  or  wife  is  guilty  of  the 
injury  of  substraction,  or  lives  separate  from  the  other  with- 
out any  sufficient  legal  reason.  3  Bla.  Com.,  94.  But  not- 
withstanding the  total  absence  of  jurisdiction  in  the  courts 
to  decree  divorces  or  the  restitution  of  conjugal  rights,  the 
courts  exercising  chancery  jurisdiction  in  Maryland,  from 
an  early  period,  long  prior  to  the  Revolution,  down  to  the 
present  time,  have  had  and  exercised  full  and  complete  juris- 
diction to  decree  alimony  against  a  delinquent  or  offending 
husband,  who  had  deserted  or  maltreated  his  wife,  and  re- 
fused to  provide  her  reasonable  maintenance.  This  is  fully 
shown  by  the  cases  collected  by  the  learned  Chancellor 
Bland,  in  the  notes  to  the  case  of  Helms  v.  Franciscus,  2 
Bland  Ch.,  545,  566;  and  the  same  is  fully  shown  and  deter- 
mined in  the  opinion  of  the. late  Chancellor  Johnson,  in  the 
case  o{  Jamison  v.  Jamison,  4  Md.  Ch.  Dec,  289,  294.  The 
same  fact  in  the  judicial  history  of  the  State  is  recognized  by 
the  Court  of  Appeals  of  the  State  in  the  case  of  Wallingsford 
V.  WaUingsfard,  6  H.  &  J.,  485,  488. 

It  is  true,  the  legislature  of  the  State  of  Maryland,  by  the 
act  of  1777,  Ch.  12,  Sec.  14,  declared  that  the  chancellor 
should  and  might  hear  and  determine  all  causes  for  ali- 
mony in  as  full  and  ample  manner  as  such  causes  could  be 
heard  and  determined  by  the  laws  of  England  in  the  eccle- 
siastical courts  there.  And  the  contention  of  the  defendant 
now  is,  that  as  the  circumstances  of  this  case  would  not 


Digitized  by 


Google 


TOLMAN    V,    TOLMAN.  307 

justify  the  granting  of  a  divorce  a  mensa  et  /A^^,  therefore 
there  was  no  jurisdiction  in  the  court  below  to  entertain  the 
application  for  alimony;  that  the  court  can  only  decree  ali- 
mony in  those  cases  where  the  English  ecclesiastical  courts 
could  have  passed  sentence  of  divorce  a  mensa  et  thoro. 

This  is  supposed  to  be  the  fair  and  rational  construction  of 
this  act  of  1777,  Ch.  12.  But  the  act  must  be  construed 
with  reference  to  the  pre-existing  law  upon  the  subject,  and 
there  is  nothing  in  the  terms  of  this  act  that  is  restrictive.  It 
is  an  affirmative  declaration  by  the  legislature  and  nothing 
more. 

The  contention  for  the  defendant  can  be  well  answered  in 
the  language  of  Chancellor  Johnson,  in  the  case  of  Jamison 
v.  Jamison,  supra.  In  that  case,  as  in  this,  it  was  contended 
that  the  statute  confined  the  remedy  to  the  cases  within  the 
cognizance  of  the  English  ecclesiastical  courts.  But  to  that 
construction  the  chancellor  did  not  agree;  and  in  answer  to 
the  argument  he  said:  "It  gives  full  and  complete  jurisdic- 
tion over  the  subject  of  cases  for  alimony,  but  there  is  noth- 
ing in  the  language  embodied  in  the  section  which  necessa- 
rily restricts  the  court  to  the  circumstances  and  causes  which 
would  entitle  the  party  applying  for  alimony  to  a  divorce 
according  to  the  ecclesiastical  law  of  l^^ngland.  The  chan- 
cellor is  to  hear  and  determine  causes  for  alimony  as  fully, 
and  with  as  much  authority,  as  similar  causes  are  heard  in 
the  ecclesiastical  courts,  but  it  does  not  follow  that,  in  grant- 
ing relief,  he  is  confined  to  the  same  grounds  which  must  be 
shown  in  those  courts  to  entitle  the  wife  to  a  divorce  a  mensa 
et  thoro.  If,  indeed,  the  court  can  only  decree  alimony 
where  a  similar  decree  can  be  obtained  in  the  ecclesiastical 
courts,  or  the  English  chancery,  and  it  can  only  be  obtained 
there  as  a  consequence  of  a  divorce  a  mensa  et  tharo,  then 
no  decree  for  alimony  could  ever  have  been  passed  in  Mary- 
land from  the  passage  of  the  act  of  1777  to  the  act  of  1841, 
unless  the  legislature  had  previously  divorced  the  parties. 
The  chancellor  thinks  that  such  cannot  be  the  true  construc- 
tion of  the  act  of  1777.    If  it  is,  then,  in  every  bill  for  ali- 
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mony,  it  shotild  have  been  averred,  to  give  the  court  juris- 
diction, that  the  legislature  had  previously  separated  the  par- 
ties; and  yet  it  is  believed  such  averment  has  not  been  intro- 
duced, or  considered  necessary.  It  is  certain  no  such  aver- 
ment is  to  be  found  in  the  bill  in  this  case,  which  has  been 
ruled  sufficient  upon  demurrer.'^  The  bill  had  been  filed  in 
1831,  and  it  had  been  ruled  good  on  demurrer  by  Chancellor 
Bland,  the  predecessor  of  Chancellor  Johnson. 

The  jurisdiction  to  grant  alimony  as  independent  relief  has 
been  fully  recognized  and  enforced  by  the  courts  of  this  Dis- 
trict This  is  shown  by  the  case  of  Auld  v.  Auldy  4  Cranch 
C.  C.  Rep.,  84,  on  a  bill  filed  in  1830,  for  alimony,  and  on 
which  alimony  was  granted  "to  continue  until  the  court 
should  otherwise  direct"  And  so  in  the  case  of  Pelz  v.  Pelz, 
considered  and  decided  and  decree  made  for  alimony,  by  tiie 
General  Term  of  the  Supreme  Court  of  this  District,  but 
which  case  has  not  been  reported. 

But  the  great  and  important  question  is  at  once  suggested, 
why  should  not  the  jurisdiction  exist  to  remedy  great  social 
wrongs,  and  to  do  justice  to  parties  who  are  otherwise  with- 
out adequate  means  of  relief?  Courts  are  instituted  to  re- 
dress wrongs  and  to  furnish  relief  for  the  violation  of  the 
laws  of  society,  and  no  wrong  calls  more  imperatively  for 
redress  than  that  of  a  husband  s^inst  his  helpless  wife, 
whom  he  has  pledged  himself  to  protect  and  defend. 

There  is  no  question  or  doubt  of  the  legal  duty  of  the  hus- 
band to  provide  a  suitable  maintenance  for  his  wife,  and  that 
if  he  will  not  do  so,  some  proper  remedy  should  exist  to 
compel  him  to  perform  this  duty.  A  wife  may  be  totally 
abandoned  and  deserted  by  her  husband,  as  in  this  case,  or 
she  may  be  driven  from  his  home,  and  compelled,  by  his  ill- 
treatment  and  cruelty,  to  seek  an  asylum  elsewhere;  and  yet 
the  conditions  may  not  exist  to  enable  her  to  apply  for  and 
obtain  a  divorce,  even  if  she  desired  to  adopt  that  alternative, 
and  the  question  then  arises  whether,  under  such  circum- 
stances, courts  of  equity  have  a  general  authority  to  take  cog- 
nizance of  the  case,  and  to  administer  relief  by  decreeing  ali- 
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mony  against  the  delinquent  husband,  to  supply  the  wants  of 
the  abused  or  deserted  wife?  It  would  certainly  be  a  matter 
of  profound  regret  if  it  were  determined  that  no  such  power 
or  jurisdiction  existed  in  the  courts. 

Judge  Story,  in  his  work  on  Equity  Jurisprudence,  after 
referring  to  the  English  doctrine  on  this  subject,  and  to  what 
appeared  to  be  the  state  of  the  law  in  this  country,  adds:  "  In 
America  a  broader  jurisdiction  in  cases  of  alimony  has  been 
asserted  in  some  of  our  courts  of  equity,  and  it  has  been  held 
that  if  a  husband  abandons  his  wife,  and  separates  himself 
from  her  without  any  reasonable  support,  a  court  of  equity 
may,  in  all  cases,  decree  her  a  suitable  maintenance  and  sup- 
port out  of  his  estate,  upon  the  very  ground  that  there  is  no 
adequate  or  sufEcient  remedy  at  law  in  such  a  case,  and  there 
is  so  much  good  sense  and  reason  in  this  doctrine,  that  it 
might  be  wished  it  were  generally  adopted.''  2  Eq.  Juris., 
Sec.  I423^^. 

Since  the  writing  of  that  very  learned  and  distinguished 
jurist,  the  doctrine  enunciated  in  the  section  of  his  work  just 
quoted  has  become  more  generally  adopted,  and,  indeed,  in 
a  large  nimiber  of  the  States,  has  become  the  firmly  settled 
law.  And,  after  all,  it  is  but  a  small  and  reasonable  amplifi- 
cation and  extension  of  a  well  established  doctrine  of  equity, 
that  whenever  the  wife  has  any  equitable  property  within  the 
reach  of  the  jurisdiction  of  a  court  of  equity,  it  will  lay  hold 
of  it,  though  the  husband  may  be  legally  entitled  to  it;  and 
in  the  case  of  the  desertion  or  ill  treatment  of  the  wife  by  the 
husband,  as  well  as  in  the  case  of  his  inability  or  refusal  to 
maintain  her;  the  court  will  decree  her  a  suitable  maintenance 
out  of  such  equitable  funds.  Nicholls  v.  DanverSy  2  Vem., 
671  ;  Wright  v.  Morley,  1 1  Ves.,  20-23  ;  Duncan  v.  Duncan, 
19  Ves.,  394,  397;  2  Sto.  Eq.  Juris.,  Sea  1424.  In  decreeing 
alimony  the  money  is  payable  out  of  the  estate  of  the  hus- 
band, instead  of  the  payment  out  of  the  equitable  property 
of  the  wife  that  the  husband  might  be  entitled  to  seize. 

To  entitle  the  wife  to  alimony,  it  is,  of  course,  necessary 
that  she  should  establish  the  fact  of  desertion  or  ill  treatment 
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on  the  part  of  the  husband,  and  that  he  has  rehised  to  main- 
tain her,  and  that  she  has  not  been  guilty  of  conduct  to  afford 
justification  for  the  action  of  the  husband.  It  being  the  duty 
of  the  husband  to  support  his  wife,  his  failure  or  refusal  to  do 
so  without  justification,  is  a  wrong  at  the  common  law,  but 
inasmuch  as  the  common  law  furnishes  no  remedy,  because 
the  wife  cannot  sue  the  husband,  courts  of  equity  will  and  do 
supply  the  remedy.  Indeed,  to  deny  the  remedy  on  such  an 
application  as  the  present  on  the  ground  of  want  of  jurisdic- 
tion to  afford  it,  would  have  the  effect  of  driving  the  wife,  in 
every  case,  to  the  extremity  of  applying  for  a  divorce,  in 
order  to  obtain  such  allowance  as  might  be  made  to  her,  as 
incident  to  that  proceeding,  but  which  she  ought  to  receive 
without  such  application;  and  thus  the  delinquent  and 
offending  husband  would  obtain  what  he  most  desired,  and 
what  his  unjustifiable  conduct  had  forced  upon  his  wife, 
namely,  freedom  from  his  marital  obligations.  There  is 
ample  in  this  case  to  show  such  to  have  been  the  desire  of 
the  defendant  husband. 

The  decisions  that  maintain  the  right  of  a  deserted  or  mal- 
treated wife  to  apply  to  a  court  of  equity  and  obtain  a  decree 
for  alimony  against  her  husband,  as  independent  substantive 
relief,  are  numerous  and  are  entitled  to  the  highest  respect 
Prominent  among  the  cases  sustaining  this  doctrine  are  Pur- 
cell  v.  Pur  cell,  4  Hen.  &  Munf.,  507 ;  Butler  v.  Butler,  4 
Litt.,  202  ;  Gallandw,  Galland,  38  Cal.,  265  ;  Garland  \.  Gar- 
landy  50  Miss.,  694 ;  Prince  v.  Prince,  i  Rich.  Eq.,  282 ; 
Graves  v.  Graves,  36  Iowa,  310;  Glover  v.  Glover,  16  Ala., 
440 ;  Earle  v.  Earle^  27  Nebr.,  277.  See,  also,  the  recent 
work  of  Brown  on  Divorce  and  Alimony,  at  page  268,  where 
the  cases  are  collected,  and  the  result  of  the  decisions  stated. 

It  is  also  objected  that,  if  there  be  jurisdiction  in  the  court 
to  grant  alimony  as  independent  relief,  the  plaintiff  does  not 
show  herself  to  be  entitled  to  maintain  this  suit  against  her 
husband  residing  here,  because  the  parties  were  married  in 
the  State  of  Massachusetts,  and  the  plaintiff  has  continued  to 
reside  there  ever  since  the  marriage.    We  are   clearly  of 
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opinion  this  contention  cannot  be  maintained.  Section  740 
of  the  Revised  Statutes  relating  to  this  District  prohibits  the 
granting  of  divorces  for  any  causes  that  may  have  occurred 
out  of  this  District,  unless  the  party  applying  shall  have  re- 
sided in  the  District  for  two  years  next  preceding  the  appli- 
cation. But  this  statutory  provision  has  no  application  to 
this  case.  This  is  not  an  application  for  a  divorce,  but  for 
maintenance,  founded  upon  tiie  continued  relation  of  husband 
and  wife,  and  to  continue  only  so  long  as  the  husband  may 
think  proper  to  live  separate  from  his  wife,  and  refuse  or 
neglect  to  discharge  his  marital  obligations.  The  husband 
resides  here,  and  is  therefore  subject  to  the  jurisdiction  of 
the  court 

Upon  the  whole,  this  court  is  of  opinion  that  there  is  full 
jurisdiction  in  the  court  below  to  grant  the  relief  prayed; 
and  if  the  allegations  of  the  bill  be  established,  the  plaintiff 
will  be  entitied  to  a  decree  for  permanent  alimony;  and  the 
bill  showing  a  case  for  permanent  alimony,  the  pljuntiff  is 
entitied  to  an  allowance  pendente  lite  for  support  and  coimsel 
fees. 

With  respect  to  the  amotmt  of  such  allowance  pendente 
lite,  that  depends  largely  upon  the  extent  of  tfie  delictum,  and 
the  pecuniary  circumstances  of  the  husband.  It  is  mainly  a 
matter  of  discretion  in  the  court  below,  though  a  judicial  and 
not  an  arbitrary  discretion.  A  court  of  appeals  must  see 
clearly  that  the  allowance  is  excessive  before  it  will  interfere 
to  reduce  it.  In  this  case,  looking  to  all  the  disclosures 
.  made  in  the  pleadings,  we  cannot  say  that  the  allowances  for 
support  pendente  lite^  and  for  counsel  fees,  are  excessive. 
In  view  of  the  salary  received  by  the  defendant,  these  allow- 
ances would  seem  to  be  reasonable. 

Then,  with  respect  to  the  ruling  of  the  court  below  on  the 
plaintiffs  exceptions  to  certain  parts  of  the  answer  of  tfie 
defendant,  as  being  scandalous  and  irrelevant,  this  court  fully 
concurs  with  the  court  below.  The  matter  set  forth  in  the 
answer  and  excepted  to,  could  have  no  other  effect  than  to 
degrade  the  character  of  the  plaintiff;  and  all   the  matter 
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stricken  from  the  answer  has  reference  to  the  relations  that 
subsisted  between  the  defendant  and  the  plaintiff  prior  to  tiie 
marriage.  The  immoral  and  illicit  conduct  narrated  was  par- 
ticipated in  by  the  defendant,  at  least  to  an  equal  degree  with 
the  plaintiff;  and  the  shame  and  disgrace  of  the  whole  affair 
attach  to  him  no  less  than  to  tfie  plaintiff.  Being  particeps 
criminis,  it  does  not  lie  in  his  mouth  to  set  up  any  such  mat- 
ter as  a  shield  to  himself  in  any  respect  Nor  can  he  be  al- 
lowed for  a  moment  to  set  up  and  treat  the  marriage  as  a 
mere  formal  or  meretricious  affair,  imposing  no  obligations, 
and  to  be  gotten  rid  of  at  the  will  or  pleasure  of  either  of  the 
parties.  Such  an  attempted  defence  but  aggravates  the 
wrong,  both  to  the  woman  and  to  society.  The  learned 
judge,  below  was  clearly  right  in  having  stricken  from  the 
record  the  scandalous  matter  excepted  to. 

It  follows  that  the  orders  appealed  from  must  be  affirmed, 
with  costs  to  the  appellee;  and  the  cause  will  be  remanded, 
for  further  proceedings. 

Affirmed. 
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Mccormick  v.  hammersley. 


Maeried  Women's  Act;  Husband  and  Wife;  Equity;  Specific 

Performance;  Compensation;  Equity  Pleading 

AND  Practice. 

1.  R.  S.  D.  C,  Sees.  727  to  730,  known  as  the  Married  Women's  Act,  do 

not  change  the  common  law  rule  that  contracts  between  husband 
and  wife  are  void  at  law  and  cannot  be  enforced. 

2.  The  sole  effect  of  that  act  is  to  abolish  the  control  of  the  husband  over 

his  wife's  separate  estate,  and  to  dispense  with  the  necessity  of 
his  intervention  in  regard  to  it  in  dealing  with  third  parties. 

3.  Agreements  between  husband  and  wife  which  are  void  at  law  may  be 

sustained  in  equity  ;  and  a  verbal  agreement  by  a  wife  to  convey 
her  separate  estate,  consisting  of  unimproved  lots,  to  her  husband 
in  consideration  of  the  erection  by  him  of  improvements  thereon, 
for  the  benefit  of  their  family,  is  enforceable  in  equity,  after  the 
wife's  death,  by  the  husband  against  the  wife's  representatives, 
where  he  has  erected  the  improvements  upon  the  faith  of  her 
promise. 

4.  A  court  of  equity  will,  in  such  a  case,  allow  the  husband  compensation 

for  his  expenditures,  in  preference  to  decreeing  specific  perform- 
ance of  the  agreement. 

5.  A  bill  in  equity  seeking  the  specific  performance  of  a  contract  to  con- 

vey real  estate,  described  the  property  as  "  part  of  lot  9  in  square 
435,*'  and  "part  of  lot  6  in  square  353":  Held^  Demurrable 
on  the  ground  that  the  description  was  not  sufficiently  specific. 
Such  a  description  necessarily  implied  that  each  of  the  two  lots  had 
been  subdivided  into  two  or  more  parts,  but  there  was  nothing  to 
indicate  which  parts  were  intended. 

No.  80.     Submitted  September  25,  1893.— Decided  November  6,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  sustaining  a  demurrer  to  and  dismissing  a  bill 
for  specific  performance.    Modified,  and  cause  remanded. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

This  is  a  suit  to  enforce  specific  performance  of  an  agree- 
ment between  husband  and  wife  for  the  conveyance  by  the 
latter  of  certain  real  estate  to  the  former  on  condition  that 
he  would  construct  some  buildings  upon  the  property  for  the 
benefit  of  their  family. 
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Laura  McCormick,  whose  maiden  name  seems  to  have 
been  Laura  Hammersley,  was  married  on  January  26,  1885, 
to  the  appellant,  Michael  G.  McCormick.  At  that  date  she 
was  the  owner  in  fee  simple  of  certain  real  estate  in  the  city 
of  Washington,  described  in  the  bill  of  complaint  filed  in  this 
cause  as  "  part  of  lot  9,  in  square  435,  being  of  the  dimen- 
sions of  about  20  by  30  feet";  and  " part  of  lot  6,  in  square 
3S3>  being  of  the  dimensions  of  about  25  by  100  feet"  The 
first  piece  of  land  had  on  it  a  stable  of  little  value;  and  the 
other  a  brick  building  dilapidated  and  unfit  for  habitation, 

For  the  purpose  that  the  property  should  be  rendered  pro- 
ductive of  income  for  the  benefit  of  the  family,  composed  of 
the  husband  and  wife,  a  verbal  agreement  was  made  be- 
tween the  two — *^  at  the  date  of  the  marriage  "  (January  26, 
1885),  it  is  said — ^that  the  husband  should,  by  the  expendi- 
ture of  his  own  money,  erect  two  brick  dwellings  upon  the 
part  of  lot  6,  referred  to;  and  that  thereupon  the  wife  should 
convey  the  property  to  him,  including  both  lots.  The  appel- 
lant, in  pursuance  of  the  agreement,  proceeded  forthwith  to 
erect  the  two  brick  dwellings  on  lot  6,  at  an  expense  of 
$1,678.10;  had  the  houses  ready  for  rent  in  July,  1885;  and 
subsequently  made  otfier  expenditures,  both  upon  the  stable 
and  the  houses,  to  the  amount  of  $516.54.  He  went  into 
possession,  it  is  stated,  of  both  lots,  and  has  continued  in  such 
possession  to  the  present  time,  paying  the  taxes  thereon,  and 
the  property  thus  improved  became  a  source  of  revenue  to 
the  family, 

Laura  McCormick,  the  wife,  died  without  issue  in  1891,' 
never  having  executed  the  conveyance  of  the  property  to  her 
husband,  although  she  had  frequently  in  the  meantime  and 
even  a  short  time  before  her  death,  which  was  rather  un- 
expected, avowed  her  intention  so  to  do.  In  consequence  of 
this,  the  legal  title  passed  to  her  collateral  relatives,  the  ap- 
pellees, some  of  whom  are  minors.  The  husband,  Michael 
McCormick,  now  seeks  specific  performance  of  the  agree- 
ment between  him  and  his  wife;  and  files  the  bill  in  this  cause 
to  have  the  legal  title  vested  in  himself. 
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There  are  twelve  defendants,  seven  of  whom  are  minors, 
and  five  are  of  full  age  in  law.  The  minors  appeared  by 
guardian  ad  litem,  and  filed  the  customary  formal  answer 
submitting  their  interests  to  the  protection  of  the  court  To 
this  answer  a  replication  has  been  filed;  but  no  further  pro- 
ceeding has  been  had  upon  it  The  adult  defendants  inter- 
posed for  their  defense  a  demurrer;  and  upon  the  hearing  of 
this  demurrer  in  the  special  term,  it  was  sustained  as  well 
taken,  and  a  decree  was  thereupon  entered,  dismissing  the 
bill.  From  this  decree  the  present  appeal  was  sued  out  to 
the  General  Term;  and  under  the  provision  of  the  act  of  Con- 
gress which  created  this  court,  that  appeal  is  now  before  us 
for  determination. 

Messrs.  Shellabarger  &  Wilson  and  Mr.  A.  A.  Hoehling, 
Jr.,  for  the  appellants : 

1.  The  fact  that  the  wife  when  she  made  this  contract,  was 
a  married  woman,  does  not  distinguish  the  case  in  any  deg^ree 
from  a  case  where  both  contracting  parties  are  strictly  sui 

juris.    R.  S.  D.  C,  Sees.  727-8-9 ;  Keyser  v.  Hitz,  2  Mackey, 
473  ;  Stickney  v.  Stickney,  131  U.  S.,  237. 

2.  Although  the  general  proposition,  applicable  to  bills  for 
specific  performance,  that  the  right  to  such  relief  is  not  an 
absolute  one,  but  rests  in  the  sound  discretion  of  the  court, 
is  true,  the  discretion  which  may  be  exercised  is  not  an  arbi- 
trary or  capricious  one,  but  is  controlled  by  settled  princi- 
ples of  equity.  Willardy.  Tayloe^iV^zaU^ey)  I  StEq.  Jur., 
Sec.  742.  In  a  proper  case  the  right  to  a  decree  for  specific 
performance  is  as  absolute  as  the  right  to  a  judgment  on  a 
promissory  note.  2  Lead.  Cases  in  Eq.,  H.  &  W.  notes,  p. 
69s,  and  cases  cited;  3  Pom.  Eq.  (ist  ed.),  Sec.  1404. 

3.  The  promise  by  the  appellant  to  improve  his  wife's  real 
estate,  was  not  a  promise  to  do  a  thing  which  the  law  re- 
quired him  to  do;  while  the  promise  by  the  wife  would  be, 
and  is,  good  as  a  gift  from  her,  under  and  on  the  faith  of 
which  the  husband  made  valuable  improvements.  Such  a 
promise  is  enforceable  in  equity  when  acted  upon,     i  Lead. 
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Cas.  in  Eq.,  H.  &  W.  notes,  p.  734,  and  cases  dted;  King  v. 
Thompson,  9  Pet,  204 ;  Neale  v.  Neale,  9  Wall.,  i. 

4.  If  the  appellant  is  not  entitled  to  specific  perfonnance, 
he  is  entitled  under  the  prayer  in  his  bill  for  general  relief  to 
compensation  for  the  money  expended  by  him  on  the  faith  of 
his  wife's  promise.  3  Pom.  Eq.  Jur.  (ist  ed.),  Sec.  1410,  and 
cases  cited  ;  106  Mass.,  232  ;  Watts  v.  Waddell^  6  Pet,  389 ; 
Stephens  v.  Gladding,  17  How.,  455,  and  cases  cited  ;  Root 
V.  Railway  Co,,  105  U.  S.,  194 ;  Mobile  County  v.  Kimball, 
102  U.  S.,  691 ;  King  v.  Thompson,  supra. 

5.  This  case  is  taken  out  of  the  operation  of  the  Statute  of 
Frauds  by  the  performance  averred  in  the  bill.  Neale  v. 
Neale,  supra]  France  v.  France,  4  Halstead's  Ch.,  650; 
McClure  v.  McClure,  i  Bar.,  374 ;  Eckert  v.  Mcue,  3  Penn. 
&  Watts,  364  ;  Erick  v.  Kern,  14  Sergeant  &  Rawle,  267. 

Mr,  E,  H,  Thomas  for  the  appellees : 

I.  The  husband  cannot  be  called  a  bona  fide  purchaser, 
and  a  court  will  not,  in  a  case  like  the  present  one,  either 
decree  specific  performance  or  compensation* 

There  are  no  authorities  authorizing  an  inference  that  a 
husband  could  sue  a  wife  at  law  or  in  equity  to  enforce  a 
purely  executory  contract  Jenne  v.  Marble,  37  Mich^  324; 
Schouler,  husband  and  wife.  Sec  174;  Ex  parte  Thomas,  3 
Greenl.,  Me.,  50;  2  Kent,  168;  Butler  v.  Buckingham,  5  Day, 
Conn.,  492;  Lane  v.  McKeen,  15  Me,,  304,  even  under  a 
written  agreement  between  them,  and  where  the  husband  has 
paid  or  performed  the  consideration  fully.  Hogan  v.  Ho- 
gan,  89  111.,  436;  Johnson  y,  Johnson,  16  Minn.,  512.  It  is 
not  stated  by  the  bill  whether  the  land  is  the  separate  prop- 
erty or  is  the  equitable  separate  estate  of  the  wife  or  her 
statutory  estate.  Though  a  married  woman  come  into  pos- 
session of  real  estate  after  the  passage  of  the  Married  Wo- ' 
men's  Act  of  1869,  if  her  title  be  derived  through  a  will  which 
took  effect  prior  to  the  passage  of  the  act,  her  rights  in  the 
property  are  not  affected  by  the  act,  but  are  to  be  determined 
by  the  common  law.     White  v.  HiltoTi,  2  Mackey,  339.    If 
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a  specific  performance  through  failure  of  title  or  otherwise  is 
impossible,  and  the  court  is  of  necessity  obliged  to  refuse  the 
remedy  of  a  specific  enforcement,  it  will  not  in  general  retain 
the  suit  and  award  compensatory  damages.  Hatch  v.  Cobby 
4  Johns.,  ch.  559;  KempshaU  v.  Stone,  5  Johns.,  ch.  194; 
Doan  V.  Mawsey,  33  111.,  227;  Gupton  v.  Gupton,  47  Mo., 
37 ;  Stemberger  v.  McGovem,  56  N.  Y.,  20. 

2.  The  description  of  the  property,  if  every  other  requisite 
has  been  met,  is  insufficient  The  description  is  part  of  lot 
9,  in  square  435,  and  part  of  lot  6,  in  square  353.  It  is  not 
alleged  that  the  contract  embraced  the  only  property  of  the 
wife  in  the  lots  or  that  she  had  no  other  property.  Repetti 
V.  Maisak,  6  Mackey,  369.  A  contract  for. the  conveyance 
of  lands,  which  a  court  of  equity  will  specifically  enforce, 
must  be  certain  in  its  terms  and  in  the  description  of  the 
property,  and  the  estate  to  be  conveyed.  Preston  v.  Preston, 
95  U.  S.,  200. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

The  statement  of  facts  which  we  have  given  is  based  upon 
the  allegations  of  the  bill  of  complaint,  which,  of  course,  for 
the  purpose  of  this  argument,  must  be  assumed  to  be  true. 

We  are  of  opinion  that  the  act  of  Congress  of  April  10, 
1869,  incorporated  into  the  Revised  Statutes  of  the  United 
States  for  the  District  of  Columbia  as  Sections  727  to  730, 
both  inclusive,  and  commonly  known  as  the  Married  Wo- 
men's Act,  does  not  change  the  rule  of  the  common  law  that 
contracts  between  husband  and  wife  are  void  and  cannot  be 
enforced.  That  statute  was  confessedly  intended  to  emanci- 
pate the  property  of  married  women  from  the  control  over  it 
which  was  given  to  their  husbands  by  the  common  law;  and 
it  should  not  be  construed  in  such  manner  as  to  give  hus- 
bands greater  influence  over  their  wives  and  greater  power 
over  their  estates  than  they  had  before  the  statute.  And  yet 
this  would  be  the  legitimate  and  inevitable  result  of  the 
enactment  if  its  effect  was  to  remove  all  limitation  upon  the 
power  of  husband  and  wife  to  contract  with  each  other.  This 
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limitation  is  based  upon  very  different  grounds  of  public 
policy  from  those  which,  before  the  statute,  restricted  a  mar- 
ried woman's  contracts  with  third  persons.  It  was  her  incar 
pacity  in  the  latter  case  that  the  legislature  sought  to  remove, 
and  not  the  mutual  restraint  that  bound  husband  and  wife 
alike  as  the  result  of  the  marital  relation. 

The  effect  of  the  common  law  was  to  suspend  the  wife's 
power  of  control  over  her  estate,  and  to  vest  it  to  a  g^eat  ex- 
tent in  the  husband.  This  control  the  statute  restores  to 
her.  But  the  statute  does  not  seek  to  modify  the  relation  of 
husband  and  wife  to  each  other.  It  does  not,  for  example, 
affect  the  rule  of  the  common  law  which  makes  them  incom- 
petent to  testify  for  or  against  each  other.  It  does  not  affect 
his  liability  to  provide  for  her  support  and  maintenance;  nor 
does  it  abolish  the  rule  that  the  wife's  earnings  during  mar- 
riage, if  she  has  any,  belong  to  her  husband.  Seitz  v.  Mit- 
chelly  94  U.  S.,  580 ;  Kesner  v.  Trigg,  98  U.  S.,  50.  In  other 
words,  the  sole  effect  of  the  statute  is  simply  to  abolish  the 
control  of  the  husband  over  her  separate  estate,  and  to  dis- 
pense with  the  necessity  of  his  intervention  in  regard  to  it  in 
dealing  with  third  parties;  and  it  does  not  make  them  com- 
petent to  contract  with  each  other.  White  v.  Wager,  25 
N.  Y.,  328. 

But  while  agreements  between  husband  and  wife  are  un- 
doubtedly void  at  law,  they  may  be  sustained  in  equity.  In 
the  case  of  WaUingsfordw.  Allen,  10  Peters,  583,  the  Supreme 
Court  of  the  United  States  said: 

"Agreements  between  husband  and  wife,  during  coverture, 
for  the  transfer  from  him  of  property  directly  to  the  latter,  are 
undoubtedly  void  at  law.  Equity  examines  with  great 
caution  before  it  will  confirm  them.  But  it  does  sustain 
them,  when  a  clear  and  satisfactory  case  is  made  out,  that  the 
property  is  to  be  applied  to  the  separate  use  of  the  wife." 

Such  agreements  are  generally  sought  to  be  sustsdned  by 
the  wife  or  her  representatives  against  the  husband  or  his 
representatives,  or  creditors  who  claim  to  have  become  sub- 
rogated to  his  rights.    It  is  not  often  that  the  case  is  pre- 
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sented  which  we  have  before  us  now,  of  a  suit  by  a  husband 
against  his  wife  or  her  representatives,  to  enforce  an  alleged 
agreement  between  her  and  himself.  But  it  is  not  apparent 
that  there  is  any  difference  in  principle  between  this  case  and 
those  in  which  the  husband  or  his  representatives  sue,  fur- 
ther than  that  in  the  latter  class  of  cases  the  legal  duty  im- 
posed upon  the  husband  to  provide  for  the  support  and 
maintenance  of  his  wife  is  deemed  an  adequate  considera- 
tion, while  in  transfers  from  the  wife  to  the  husband  a  valu- 
able consideration  must  be  shown.  Winans  v.  Peebles ^  32 
N.  Y.,  423. 

In  the  case  of  Wfdte  v.  Wager,  25  N.  Y.,  328,  and  in  that  of 
Winans  v.  Peebles^  32  N.  Y.,  423,  deeds  from  a  wife  to  a 
husband  were  held  to  be  void,  and  the  court  refused  to  en- 
force them;  but  the  decision  was  put  distinctly  upon  the 
ground  that  they  were  voluntary  and  without  valuable  con- 
sideration. In  both  cases  it  was  declared  that  it  was  compe- 
tent for  the  parties  claiming  under  the  deeds  to  show  as  a 
proper  basis  for  equitable  rdief,  that  there  had  been  valuable 
consideration  moving  from  the  husband  to  the  wife  for  the 
transfer. 

Of  course,  contracts  between  husband  and  wife  which  are 
purely  executory,  will  not  be  enforced  at  the  suit  of  either 
party.  Equity  will  not  enforce  void  contracts  any  more 
than  will  the  common  law.  But  when  a  contract,  void  only 
by  reason  of  the  incapacity  of  the  parties  to  contract  with 
each  other,  as  in  the  case  of  husband  and  wife,  has  been  fully 
performed  on  the  one  side  and  in  good  faith,  and  it  would 
operate  as  a  fraud  upon  him  if  the  other  party  to  the  con- 
tract were  to  decline  or  refuse  to  perform  his  or  her  side  of 
it^  the  right  of  a  court  of  equity  to  intervene  must  be  re- 
garded as  beyond  question.  Story's  Equity  Jurisprudence, 
Sec.  759. 

We  regard  the  rule  laid  down  in  the  case  of  Lwingston  v. 
Livingston^  2  Johnson's  Chancery  Rep,,  537,  by  Chancellor 
Kent,  as  being  decisive  of  this  point  In  that  case  there  was 
an  agreement  between  husband  and  wife  not  very  unlike  the 


Digitized  by 


Google 


320  I  CouHT  OF  Appeals  Dist.  of  Col. 

agreement  in  the  present  case.  The  husband  had  performed 
his  part  of  the  agreement;  but  the  complete  execution  of  the 
contract  failed  in  consequence  of  the  sudden  death  of  the 
wife,  whose  estate  descended  to  her  minor  children.  Upon 
the  application  of  the  husband  to  a  court  of  equity,  the  agree- 
ment was  decreed  to  be  consummated.  The  principle  of  this 
decision  seems  to  be  fully  sustained  by  the  tenor  of  all  the 
authorities,  English  and  American,  and  it  is  certainly  based 
upon  justice. 

Thus  far  we  have  treated  this  case  as  though  the  agreement 
or  understanding  set  forth  in  the  bill  of  complaint  had  been 
fully  proved,  and  had  been  clearly  shown  to  have  been  fair 
and  reasonable  in  every  respect,  free  from  all  suspicion  of 
undue  influence  on  the  part  of  the  husband,  and  based  upon 
a  valuable  and  adequate  consideration  moving  from  the  hus- 
band to  the  wife.  But  while,  upon  a  demurrer,  which  ad- 
mits as  true  the  allegations  of  the  bill  of  complaint,  we 
might  assume  this  contract  to  be  one  which  equity  will  en- 
force, it  is  apparent  that,  in  the  present  condition  of  the  plead- 
ings, we  can  render  no  final  decision  upon  the  subject.  The 
infant  defendants  are  not  before  us  in  this  appeal.  There  can 
be  no  decree  against  them  except  upon  satisfactory  and  con- 
vincing proof;  and  the  proof  may  fail  utterly  to  sustain  the 
complainant's  case. 

But  even  though  the  complainant  may  be  able  to  prove 
beyond  reasonable  doubt  the  allegations  of  his  bill,  it  is  not 
entirely  clear  that  specific  performance  of  the  agreement 
should  be  decreed.  We  are  of  opinion  that  adequate  and 
complete  justice  can  be  done  to  the  complainant  by  allow- 
ing him  compensation  for  his  expenditures  in  the  premises. 
In  this  conclusion  we  are  supported  by  tlie  authority  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  King's 
Heirs  v.  Thompson  ^  9  Peters,  204,  in  which,  under  circiun- 
stances  quite  analogous  to  those  of  the  present  case,  similar 
compensation  was  allowed.  See  also  to  the  same  effect 
Stores  Equity  Jurisprudence,  Sec.  799,  and  cases  there  cited. 

But  it  is  not  perhaps  clear,  as  a  question  of  pleading,  that 
the  complainant  would  be  entitled  to  this  relief  without  a 
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special  prayer  to  that  effect  in  the  bill.  This  point,  however, 
it  is  unnecessary  for  us  to  decide  here,  inasmuch  as  the  bill 
of  complaint  is  defective  in  another  respect,  and  the  com- 
plainant must  amend  it  in  order  to  entitle  himself  to  any  re- 
lief in  the  premises. 

The  property,  which  is  the  subject  matter  of  the  alleged 
agreement,  is  described  as  **  part  of  lot  9,  in  square  435,"  and 
"  part  of  lot  6,  in  square  353/'  This  description  necessarily 
implies  that  these  two  lots  have  been  subdivided,  each  of 
them,  into  two  or  more  parts;  and  we  are  left  wholly  in  the 
dark  as  to  which  parts  are  intended.  It  may  possibly  be 
that,  by  an  investigation  of  the  land  records  of  the  District  of 
Columbia,  it  might  be  ascertained  what  parts  of  these  lots 
were  owned  by  the  deceased,  Laura  McCormick;  and  from 
that  it  might  be  inferred  what  property  was  the  subject  of 
this  contract  between  her  and  her  husband.  But  there  are 
very  obvious  reasons  for  supposing  that  such  an  investiga- 
tion might  be  exceedingly  unsatisfactory.  Moreover,  if  the 
complainant  should  be  found  entitled  to  specific  performance 
of  the  alleged  agreement,  the  appointment  of  a  trustee  to 
make  conveyance  for  the  minors  would  be  a  necessary  inci- 
dent to  the  relief  which  he  seeks.  And  indeed  the  appoint- 
ment of  such  a  trustee  is  very  properly  prayed  for  in  the  bill. 
Now,  it  would  be  most  unreasonable  to  expect  of  such  a 
trustee  that  he  should  search  the  land  records  to  ascertain 
what  property  he  was  expected  to  convey. 

The  mere  statement  of  this  difficulty  is  sufficient  to  show 
the  imperfection  of  the  bill  of  complaint  A  description  of 
property,  which  enters  into  and  aflfects  muniments  of  title, 
should  be  sufficiently  specific  to  enable  a  person  from  the 
bill  itself  to  identify  the  property;  and  should  not  be  left  to 
the  result  of  investigation  or  inquiry  into  other  documents. 

On  the  ground  of  the  insufficiency  and  imperfection  of  the 
bill  of  complaint  in  this  regard,  the  demurrer  to  the  bill  was 
properly  sustained,  and  the  complainant  must  amend,  if  he 
would  proceed  with  the  cause.  And,  inasmuch  as  we  are  of 
opinion  that  there  is  stated  in  the  bill  a  good  cause  for  corn- 
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pensation,  even  though  specific  performance  may  be  refused, 
the  complainant  should  have  an  opportunity  to  amend  his 
bill  in  this  and  other  particulars,  as  we  have  indicated.  For 
the  purpose  of  allowing  him  this  opportunity,  the  decree  of 
the  Supreme  Court  of  the  District  of  Columbia^  in  special 
term,  should  be  modified,  in  so  far  as  it  dismisses  the  com- 
plainanfs  bill,  and  the  cause  should  be  remanded  to  that  court, 
with  directions  to  enter  an  order  sustaining  the  demurrer,  but 
with  leave  to  the  complainant  to  amend  his  bill  as  he  may  be 
advised  within  such  reasonable  time  as  the  court  may  appoint ; 
and  for  such  further  proceedings  according  to  law  as  may  be 
just  and  proper,  and  it  is  so  ordered. 

Under  the  special  circumstances  of  this   case,  the  costs 
accruing  upon  the  appeal  must  be  paid  by  the  complainant. 


HAYWARD  V.  HOLMAN. 


Appealable  Orders. 

A  bill  in  equity  was  filed  by  one  claiming  to  be  the  owner  and  in  posses- 
sion of  certain  real  estate,  to  enjoin  the  defendant  from  tearing 
down  and  removing  improvements  on  the  property,  and  a 
temporary  restraining  order  was  granted  until  the  preliminary 
hearing.  With  his  answer  the  defendant  filed  a  motion  to  dis- 
solve the  restraining  order,  which  was  overruled  and  the  order 
was  continued  in  force.  From  the  order  overruling  defendant's 
motion,  he  appealed  to  the  General  Term  of  the  Supreme  Court  of 
the  District,  from  which  court  it  was  transferred  to  this  court  by 
operation  of  law  :  Held^  That  the  order  appealed  from  did  not  in- 
volve the  merits  of  the  action  within  tbe  meaning  of  R.  S.  D.  C, 
Sec.  772,  and  was,  therefore,  not  appealable. 

No.  52.     Submitted  October  4,  1893. — Decided  November  6,  1893. 

Hearing  on  appeal  by  the  defendant  from  an  order  of  an 
equity  term  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia, overruling  a  motion  to  dissolve  a  restraining  order. 
Appeal  dismissed. 

The  facts  are  sufficiently  stated  in  the  opinion. 
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Mr.  WiUiam  A.  Meloy  for  the  appellant. 

Mr,  Mills  Dean  for  the  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  an  order  of  the  Supreme  Court  of 
the  District,  in  special  term,  refusing  to  dissolve  an  injunc- 
tion pendente  lite  previously  granted.  The  appeal  was  im- 
disposed  of  by  the  General  Term,  and  has  been  transferred 
to  this  court,  under  the  provisions  of  the  act  of  its  creation. 

This  question  must  be  met  in  the  beginning:  Was  there 
such  an  order  or  decree  as  could  have  been  appealed  from 
the  special  to  the  General  Term? 

It  is  claimed  that  the  appeal  is  given  by  Sec.  772  of  the 
Revised  Statutes  relating  to  the  District  of  Columbia,  which 
reads  as  follows: 

"  Sec  772.  Any  party  aggrieved  by  any  order,  judgment, 
or  decree,  made  or  pronounced  at  any  special  term,  may,  if 
the  same  involve  the  merits  of  the  action  or  proceeding,  ap- 
peal therefrom  to  the  general  term  of  the  supreme  court,  and 
upon  such  appeal  the  general  term  shall  review  such  order, 
judgment,  or  decree,  and  affirm,  reverse,  or  modify  the  same, 
as  shall  be  jusf 

There  has  been  no  decision  under  this  statute,  so  far  as  we 
have  been  advised,  covering  the  point  here  made.  The 
claim  that  it  is  within  the  decision  in  Met,  R,  R,  Co.  v. 
Moore,  121  U.  S.,  558,  is,  in  our  opinion,  not  well  founded. 
In  that  case,  the  defendant  in  an  action  of  tort  moved  for  a 
new  trial  on  the  ground  that  the  verdict  was  "  against  the 
weight  of  the  evidence,'*  and  appealed  to  the  General  Term 
from  the  order  refusing  the  same.  The  General  Term  dis- 
missed the  appeal  through  the  construction  given  to  Sec. 
804  and  Sec.  805,  Revised  Statutes,  District  of  Coliunbia, 
which  read  thus: 

"Sec.  804.  The  justice  who  tries  the  case  may,  in  his  dis- 
cretion, entertain  a  motion,  to  be  made  on  his  minutes,  to  set 
aside  a  verdict  and  grant  a  new  trial  upon  exceptions,  or  for 
insufficient  evidence,  or  for  excessive   damages;  but  such 
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motion  shall  be  made  at  the  same  term  at  which  the  trial  was 
had. 

"  Sec  805.  When  such  motion  is  made  and  heard  upon 
the  minutes,  an  appeal  to  the  general  term  may  be  taken  from 
the  decision,  in  which  case  a  bill  of  exceptions  or  case  shall 
be  settied  in  the  usual  manner." 

The  General  Term  held  that  an  appeal  could  only  be  taken 
from  an  order  made  on  motions  embodying  one  of  the  three 
grounds  specified  in  Sec.  804,  and  that  the  ground  that  the 
verdict  is  "  against  the  weight  of  the  evidence "  is  not  the 
same  as  "  for  insufficient  evidence."  This  decree  of  dismis- 
sal was  reversed  on  error  to  the  Supreme  Court  of  the  United 
States,  which  held  that  Sec  804  must  be  read  in  connection 
with  Sec.  772,  and  not  in  limitation  thereof,  and  that  the 
appeal  was  well  taken  under  Sec  772  as  "  involving  the  merits 
of  the  action." 

In  this  case,  the  complainant,  claiming  to  be  the  owner,, 
and  in  possession  of  certain  real  estate  in  the  city  of  Wash- 
ington, filed  his  bill  to  enjoin  defendant  from  tearing  down 
and  removing  a  structure  of  boards  and  canvas,  built  upon 
and  among  the  limbs  of  a  tree  growing  on  the  land. 

A  temporary  restraining  order  was  granted  until  the  pre- 
liminary hearing  upon  an  early  day  set  therefor.  On  this 
day  the  defendant  answered  the  bill,  alleging  that  he  was  the 
equitable  owner  of  the  land,  because  the  deed  under  which 
complainant's  grantor  held  was  intended  as  a  mortgage  only, 
and  complainant  had  notice  thereof  before  conveyance  to- 
him.  He  also  alleged  that  this  "  airy  castie  "  had  been  built 
and  "  occupied  by  him  as  a  place  to  sleep  as  he  had  been 
accustomed  during  the  war  to  occupy  a  tent  in  the  open 
field,"  and  that  he  "had  planned  to  remove  this  elevated 
shelter,  as  a  soldier,  on  breaking  camp,  would  his  tent,  or  an 
Indian  his  wigwam,  to  the  new  location."  A  bill  had  been 
previously  brought  by  him  against  the  complainant  in  this 
proceeding — Holman — ^pra)dng  to  have  the  aforesaid  deed 
reformed  and  declared  a  mortgage,  which  bill  had  been  dis- 
missed on  hearing. 
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With  his  answer  aforesaid,  defendant  filed  a  motion  to  dis- 
solve the  restraining  order,  which  was  overruled,  and  the 
order  was  continued  in  force  until  the  further  order  of  the 
court  It  is  from  this  order  that  the  appeal  has  been  taken. 
It  is  proper  to  add  that  a  bond  in  the  ordinary  form  was 
filed  by  tiie  complainant  before  the  restraining  order  issued. 

We  are  of  the  opinion  that  the  decree  refusing  to  dissolve 
the  restraining  order  did  not  "involve  the  merits  of  the  action 
or  proceeding,"  as  required  by  the  statute  to  give  the  right 
of  appeal  to  the  General  Term.  It  is  a  question  whether  the 
structure  sought  to  be  removed  is  a  part  of  the  realty  in  such 
manner  as  to  pass  with  the  title  thereto.  It  was  being  torn 
down  and  converted  into  old  lumber  and  material  for  re- 
moval. The  grant  of  the  restraining  order  did  not  in  any 
manner  affect  the  title  thereto  or  the  right  to  its  possession. 
It  merely  maintains  the  status  quo  until  the  merits  of  the 
action  can  be  determined.  If  die  title  to  the  property  be 
ultimately  found  to  be  in  the  defendant  he  has  ample  and 
complete  i)rotection  as  well  as  indemnity  for  any  possible 
damage  he  may  sustain.  We  are  not  to  be  understood  as 
holding  that  no  order  or  decree  granting  or  dissolving  a 
restraining  order,  or  injunction  pendente  lite,  could  have  been 
appealed  from  the  special  to  the  General  Term  of  the  Su- 
preme Court  under  the  provisions  of  Sec  772;  for  it  may 
possibly  be  that  cases  have  arisen  under  the  peculiar  cir- 
cumstances of  which  such  an  order  might  involve  the  merits 
of  the  action  to  an  extent  sufficient  to  bring  it  under  the 
terms  thereof.  The  question  is  one  of  temporary  interest,  as 
it  can  only  arise  now  in  such  appeals  as  have  been  trans- 
ferred to  this  court  from  the  General  Term  under  the  act  of 
Congress  creating  this  court.  As  disclosed  by  the  record  in 
this  case,  the  order  appealed  from  did  not  involve  the  merits 
of  the  action;  wherefore  the  appeal  did  not  lie,  and  must  be 
dismissed  at  the  cost  of  appellant  The  cause  will  be  re- 
manded to  the  court  from  whence  it  came  for  further  pro- 
ceedings according  to  the  practice  in  such  cases  and  the 
rights  of  the  parties  as  they  may  be  made  to  appear. 

Appeal  dismissed. 
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FOLLANSBEE  v.  FOLLANSBEE. 


Estoppel;  Dowbr. 

1.  The  relinquishment  of  an  inchoate  right  of  dower  which  a  married 

woman  makes  by  joining  in  a  deed  with  her  husband,  can  operate 
against  her  only  by  way  of  estoppel. 

2.  A  married  woman  does  not  release  her  inchoate  right  of  dower  by  join- 

ing with  her  husband  in  a  deed  of  trust  which  secures  the  pay- 
ment of  a  fictitious  debt,  and  which  is  executed  by  him  for  the 
purpose  of  defrauding  his  creditors,  where  her  action  does  not 
prejudice  or  mislead  any  one  dealing  with  the  property. 

No.  75.     Submitted  September  22,  1893. — I>ecided  November  6,  1893. 

Hearing  on  appeal  by  the  complainant  from  a  decree  of 
an  equity  term  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia, dismissing  a  bill  for  the  vacation  of  certain  deeds  and 
an  assignment  of  dower  in  the  property  described  in  the 
deeds.     Reversed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

The  bill  in  this  case  was  filed  by  the  appellant  against  the 
appellees,  to  have  certain  deeds  vacated  as  against  herself^ 
and  to  have  dower  assigned  in  the  property  that  was  con- 
veyed by  those  deeds. 

The  appellant  is  the  widow  of  George  Follansbee,  de- 
ceased, and  it  is  alleged  that  George  Follansbee,  in  his  life- 
time and  during  the  coverture  of  the  appellant  with  him,  was 
seized  in  fee  simple  of  a  certain  piece  of  ground,  with  im- 
provements thereon,  situate  in  the  city  of  Washington,  and 
described  in  the  bill  of  complaint.  It  appears  that  the  hus- 
band of  the  appellant,  on  the  20th  of  November,  1879,  con- 
veyed this  piece  of  property  to  Jones  and  Ward,  trustees,  in 
trust  to  secure  James  O.  Carter  the  payment  of  an  alleged 
debt  of  $1,600.  The  appellant  joined  with  her  husband  in 
the  execution  of  the  deed,  to  relinquish  her  potential  right  of 
dower  in  the  property.  The  deed  contains  a  power  of  sale 
by  the  trustees  upon  default  in  payment  of  the  alleged  indebt- 
edness. 
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It  now  appears  that  the  recited  consideration  for  this  con- 
veyance was  all  feigned  and  mere  pretence;  that  the  only 
money  due  from  FoUansbee,  the  grantor,  to  Carter,  was  the 
sum  of  fifty  dollars,  and  that  was  paid  within  thirty  days 
after  the  execution  of  the  deed.  The  form  of  indebtedness 
devised  was  the  passing  of  a  note  for  $i,6oo,  but  which  was 
soon  after  surrendered  to  the  maker,  with  the  indorsement  of 
the  payee,  "  without  recourse."  The  whole  transaction  seems 
to  have  been  a  scheme  by  the  husband  to  evade  and  cheat 
his  creditors;  but  there  is  nothing  to  show  that  the  wife  in 
any  manner  instigated,  or  further  participated  in  that 
scheme,  than  by  simply  signing  and  acknowledging  the 
deed  with  her  husband  to  the  trustees. 

After  the  death  of  George  FoUansbee,  and,  of  course,  with- 
out any  default  having  been  made  in  the  payment  of  the 
falsely  recited  debt,  it  was  arranged  that  the  property  should 
be  sold  by  the  trustees  and  that  it  should  be  bought  in  for  the 
benefit  of  the  family  of  the  deceased  grantor.  Accordingly, 
a  sale  was  so  made,  and  the  property  was  bought  in  by  L.  T. 
FoUansbee,  a  brother  of  the  deceased  grantor,  for  the  nomi- 
nal consideration  of  $2,600,  which  was  never  paid,  or  in- 
tended to  be  paid ;  and  he  afterwards  conveyed  the  property 
to  the  defendant  Ourand  in  trust  for  the  children  and  heirs- 
at-law  of  George  FoUansbee,  deceased,  who  are  also  de- 
fendants herein. 

Mr,  H.  O,  Claughton  for  the  appellant: 

The  wife  by  joining  in  the  deed  of  trust  conveyed  nothing. 
The  deed  can  only  bind  her  by  way  of  estoppel.  To  bind  her 
by  way  of  estoppel,  the  parties  claiming  by  virtue  of  the  es- 
toppel must  be  those  who  claim  under  the  deed,  and  must 
claim  for  a  valuable  consideration.  The  authorities  are  all 
agreed  upon  this  point,  and,  indeed,  reason,  analogy  and 
principle  unite  in  support  of  the  conclusion  which  has  been 
reached.  How  can  a  wife  by  joining  in  a  fraudulent  deed 
of  her  husband,  defraud  the  creditors  of  the  husband?  No 
creditor  has  any  right  to  subject  her  dower  right  to  the  pay- 
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ment  of  his  debt  Then  how  can  the  wife,  by  giving  up  that 
dower  right  to  one  creditor,  defraud  another?  She  takes 
nothing  from  him,  hinders  him  not  in  claiming  or  enjoying 
anything  that  is  his  or  that  he  has  a  right  to  have.  Bump 
on  Fraudulent  Conveyances,  471 ;  Mcdloney  v.  Horan,  49  N. 
Y.,  1 1 1  ;  Parson  v.  Murray,  3  Paige,  483  ;  Stinson  v.  Sumner, 
9  Mass.,  143;  Bigelow  on  Estoppel,  440,  441;  Woodworth 
v.  Paige^  5  Ohio  St,  70.  But,  it  is  said,  she  does  not  come 
into  equity  with  clean  hands,  because  she  has  helped  her  hus- 
band to  defraud  his  creditors.  How?  Her  husband  could 
have  conveyed  all  that  the  creditors  had  a  right  to  subject  to 
the  payment  of  their  debts  just  as  well  without  her  joining  in 
the  deed.  She  in  no  way  gave  effect  to  the  conveyance  of 
her  husband's  interest  in  the  property.  Besides,  by  what 
rule  of  law  was  the  wife  ever  made  responsible  for  the  fraud 
or  tort  of  her  husband,  even  when  she  actually  aided  in  the 
commission  of  the  same?  The  rule  of  law  is  that,  even  when 
the  act  is  that  of  the  wife,  the  fraud  or  tort  is  the  husband's. 

Mr.  W.  Preston  Williamson  for  the  appellees: 

1.  The  question  of  the  consideration  does  not  affect  the 
wife's  release  of  dower  in  the  absence  of  fraud  upon  her. 
Admitting  that  she  did  not  take  part  in  any  fraud,  and  that 
no  money  was  advanced  upon  the  deed  of  trust,  the  fact  re- 
mains that  she  voluntarily  executed  it  in  accordance  with  the 
requirements  of  law.  At  common  law  the  wife  has  no  dower 
in  an  equity  of  redemption.  This  is  also  the  well  settled  rule 
of  law  in  this  jurisdiction.  Steele  v.  Carroll^  12  Pet,  201  ; 
VanNess  v.  Hyatt,  13  Pet.,  294 ;  May  burr y  v.  Brien,  15  Pet, 
21. 

2.  The  appellant  is  estopped  from  asserting  a  claim  to 
dower,  in  the  face  of  her  solemn  deed  releasing  it  R.  S.  D. 
C,  Sec.  452.  Farley  v.  Eller,  29  Ind.,  322  ;  Usher  v.  Rich- 
ardson, 29  Me.,  415  ;  Stearns  v.  Swift,  8  Pick.,  532. 

3.  A  condition  of  financial  embarrassment,  followed  by  a 
sham  deed  of  trust,  would  seem  to  furnish  strong  groimds 
upon  which  to  base  fraudulent  intent;  and  there  seems  to  be 
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no  doubt  that  the  fraud  was  participated  in  by  the  wife,  and 
colored  the  whole  transaction.  "No  person  can  avoid  his 
own  deed  by  which  an  estate  has  passed,  on  the  ground  of 
his  own  fraud  in  executing  it"  Roberts  v.  Roberts,  2  B.  & 
Ad.,  367;  Barnes  y.  Gill,  2  111.  App.,  129;  Rusk  v.  Fenton, 
14  Bust.  Kan.,  491. 

4.  Though  the  wife's  interest  in  the  husband's  property 
during  his  life  is  inchoate  and  uncertain,  it  nevertheless  haa 
the  elements  of  property,  and  it  is  of  such  a  character  that  the 
wife  may  maintain  during  marriage  an  action  for  relief  from 
fraudulent  alienation  by  her  husband.  Busenback  v.  Busen- 
back,  33  Kan.,  572 ;  Jackson  v.  Edwards,  7  Paige,  386 ; 
Bullardw.  Briggs,  7  Pick.,  533  ;  Reiffy,  Horst,  55  Md.,42. 

5,  It  is  not  contended  by  defendants  that  the  creditors  of 
George  FoUansbee  could  have  sold  the  complainant's  dower 
interest.  But  she  could  have  refused  to  sign  the  deed,  thus 
protecting  her  interest,  and  avoiding  taking  part  in  a  fraudu- 
lent act  Having  joined  her  husband  in  the  fraudulent  deed 
of  trust,  she  cannot  now  maintain  a  proceeding  to  have  it  set 
aside. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

The  effect  of  the  whole  arrangement,  as  recited  in  the 
statement  of  the  case,  if  the  widow  be  barred  by  the  deed  of 
the  20th  of  November,  1879,  is  to  strip  her  of  her  right  of 
dower  without  consideration;  and  there  is  nothing  in  the  case 
to  show  that  any  person  who  has  dealt  with  the  property  or 
taken  title  under  the  deed  of  the  20th  of  November,  1879, 
has,  in  any  manner,  been  prejudiced  or  misled  by  reason  of 
the  false  recitals  in  that  deed. 

The  deed  of  trust  was  apparently  made  as  security  for  the 
pa)mient  of  money  by  the  husband,  and  was,  therefore,  in 
effect,  nothing  more  than  an  ordinary  mortgage,  in  which  the 
wife  joined  as  mej^is  of  adding  to  the  security.  Her  right  of 
dower  remained  in  the  property,  subject  to  the  mortgage, 
until  the  debt,  if  any  in  fact,  was  paid;  and  it  would  have  been 
her  right,  if  the  debt  was  real  and  actually  due,  to  pay  off  the 
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debt,  and  thus  procure  the  release  of  the  incumbrance  upon 
her  dower  interest  Swaine  v.  Ferine,  5  Johns.  Ch.,  482,  494. 
Here,  the  debt  that  purported  to  be  real  and  owing  from  the 
grantor,  and  to  secure  which  the  deed  of  trust  was  made, 
turns  out  to  be  feigned;  and  the  apparent  creditor,  by  the 
surrender  to  the  debtor  of  the  fictitious  note,  admitted  that 
he  had  no  longer  any  interest  in  or  claim  upon  the  deed  of 
trust  as  security,  and  therefore  the  inchoate  right  of  dower  of 
the  wife  in  the  property  was  no  longer  bound.  She  was  en- 
titled to  have  that  dower  interest  released,  the  same  as  she 
would  have  been  entitled  to  have  her  inchoate  right  of  dower 
released  from  an  ordinary  mortgage  that  had  been  discharged 
by  payment  or  otherwise. 

The  relinquishment  of  an  inchoate  right  of  dower  which 
a  married  woman  makes  by  joining  in  a  deed  with  her  hus- 
band, can  operate  against  her  only  by  way  of  estoppel,  and 
there  is  nothing  shown  in  this  case  that,  upon  principle, 
ought  to  estop  the  appellant  from  asserting  her  right  against 
the  operation  of  the  deed  of  trust  of  the  20th  of  November, 
1879. 

The  principle  and  reasoning  of  the  case  of  Malloney  v* 
Horatiy  49  N.  Y.,  1 11,  would  seem  to  be  quite  conclusive  of 
this  case.  In  that  case  it  was  held  that  dower  was  not  barred 
by  the  wife's  release,  executed  by  joining  in  her  husband's 
deed,  which  was  afterwards  set  aside  as  fraudulent  and  void 
as  against  creditors.  In  the  course  of  a  well  reasoned 
opinion,  the  Court  of  Appeals  said:  **That  inasmuch  as  the 
release  of  dower,  to  be  operative,  must  be  in  conjunction 
with  a  conveyance  or  other  instrument  which  transfers  a  title 
to  the  real  estate,  it  follows  that  if  the  conveyance  or  instru- 
ment is  void,  or  ceases,  for  any  reason,  to  operate,  and  no 
title  has  passed,  or  none  remained,  the  release  of  dower  does 
not,  after  that,  operate  against  the  wife,  and  she  is  again 
clothed  with  the  right  which  she  had  released.  Such  is  the 
familiar  case  of  a  wife  joining  with  her  husband  in  the  execu- 
tion of  a  mortgage,  and  thereby  releasing  her  right  of  dower. 
On  the  satisfaction  of  the  mortgage  her  right  is  restored. 
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And  so  when  a  deed  has  been  executed  by  the  husband  with 
full  covenants,  in  which  the  wife  has  joined,  releasing  her 
dower,  and  afterwards  the  grantee  has  sued  for  a  breach  of 
the  covenants,  and  has  recovered  full  damages,  it  has  been 
held,  the  husband  dying,  that  the  widow  has  a  right  of  dower 
in  the  premises.  Stinson  v.  SumneVy  9  Mass.,  143.  The 
ground  upon  which  that  decision  is  placed  comports  with 
reason.  It  is,  that  the  judgment  in  an  action  on  the  cove- 
nants in  a  deed  goes  upon  the  ground  that  nothing  has  passed 
by  it  to  the  grantee.^' 

The  same  principle  is  fully  adopted  by  the  Supreme  Court 
of  the  State  of  Ohio,  in  the  case  of  Woodworth  v.  Paige,  5 
Ohio  St,  72,  and  in  the  more  recent  case  in  that  State  of 
Ridgway  v.  Masting^  23  Ohio  St,  294. 

Upon  the  whole,  we  are  of  opinion,  that  the  appellant  is 
entitled  to  a  decree  declaring  the  deed  of  trust  of  the  20th  of 
November,  1879,  to  be  without  leg^l  effect  or  operation  to 
bar  her  of  her  right  of  dower  in  the  premises  therein  men- 
tioned and  described;  and  that  her  right  and  title  to  dower 
in  said  premises  shall,  in  all  respects,  be  and  remain  as  if  said 
appellant  had  never  joined  in  said  deed;  and  that  she  is  en- 
titled to  an  assignment  of  dower,  and  to  an  account  for  rents 
and  profits  for  the  time  that  they  have  been  wrongfully  with- 
held from  her.  And  that  such  decree  may  be  passed,  we 
shall  reverse  the  decree  appealed  from,  with  costs,  and  re- 
mand the  cause  to  the  court  below. 
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O'CONNELL  V.  NOONAN. 


Husband  and  Wife;  Agreement  by  Husband  to  Support  His 
Wife;  Equity. 

1.  A  court  of  equity  will  not,  upon  the  ground  that  articles  of  separation 

between  husband  and  wife  are  void  as  against  public  policy,  de- 
clare void,  at  the  instance  of  a  husband,  articles  of  agreement 
between  husband  and  wife  which  contain  nothing  more  than  a  re- 
cital that  the  parties  have  agreed  to  live  separate  and  apart,  and 
a  covenant  on  the  part  of  the  husband  to  provide  for  the  support 
of  his  wife.  An  agreement  by  a  husband  to  support  his  wife  is 
valid,  as  that  is  nothing  more  than  the  law  requires  him  to  do. 

2.  Equity  will  not  decree  the  cancellation  or  rescission  of  instruments 

void  upon  their  face,  but  only  instruments  the  invalidity  of  which 
must  be  shown  by  extraneous  testimony. 

No.  29.     Submitted  October  4,  1893.— Decided  November  6,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree 
of  an  equity  term  of  the  Supreme  Court  of  the  District  of 
Columbia,  dismissing  a  bill  to  enjoin  the  prosecution  of  two 
suits  pending  at  law,  and  for  the  surrender  and  cancellation 
of  certain  articles  of  agreement     Affirmed. 

The  Court  in  its  opinion  stated  the  case  as  follows: 

This  is  a  suit  in  equity  to  compel  the  cancellation  and  sur- 
render of  certain  articles  of  agreement  entered  into  between 
a  husband  and  his  wife  through  the  intervention  of  a  trustee, 
whereby,  in  consequence  of  luihappy  differences  that  had 
arisen  between  them,  and  a  separation  that  had  supervened 
or  was  about  to  supervene,  the  husband  had  covenanted  to 
pay  to  the  trustee  for  the  support  of  his  wife,  the  sum  of  $75 
in  each  and  every  month  during  her  natural  life.  The  suit 
was  instituted  by  the  husband  as  complainant;  and  the 
grounds  of  the  application  are  that  the  articles  of  agreement 
are  void  as  being  against  public  policy. 

There  are  various  charges  of  crimination  and  recrimina- 
tion in  the  bill  and  answer  filed  in  the  case,  and  considerable 
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testimony  was  taken  in  support  and  disproof  of  these  charges. 
From  the  consideration  of  these  charges  and  of  the  testi- 
mony in  regard  to  them,  we  are  fortunately  relieved  by  the 
agreement  of  coimsel  in  the  case,  that  the  cause  should  be 
heard  on  bill  and  answer.  And,  inasmuch  as  the  answer 
substantially  denies  all  the  wrongdoing  charged  in  the  bill, 
the  issue  between  the  parties  is  reduced  to  the  mere  question 
of  the  validity  or  invalidity  of  the  articles  of  agreement  upon 
their  face  as  being  consistent  or  inconsistent  with  public 
policy;  and  this  is  the  only  question  which  was  argued  at  the 
hearing. 

The  articles  of  agreement  bear  date  on  October  8,  1884, 
and  purport  to  have  been  executed  by  the  complainant, 
Jeremiah  D.  O'Conndl,  as  party  of  the  first  part;  Frank  P. 
Burke,  who  merely  becomes  surety  for  the  payment  of  the 
money,  as  party  of  the  second  part;  Cornelius  Noonan,  who 
is  made  the  trustee,  as  party  of  the  third  part;  and  Mary 
E.  O'Connell,  the  wife,  as  party  of  the  fourth  part.  The 
articles  begin  with  the  following  recital: 

"Whereas,  some  unhappy  differences  have  lately  arisen 
between  the  said  Jeremiah  D.  O'Connell  and  Mary  E. 
O'Connell,  his  wife^  and  they  have  mutually  agree  to  live 
separate  and  apart  from  each  other,  have  agreed  to  the  fol- 
lowing provisions  for  the  support  of  the  said  Mary  E. 
O'Connell,  during  the  separation  aforesaid.^' 

And  then  they  go  on  to  provide  that  "  in  consideration 
of  the  premises,"  and  of  the  sum  of  one  dollar,  etc.,  the  party 
of  the  first  part  binds  himself  and  his  representatives  to  pay 
to  the  trustee  Noonan  and  his  representatives  the  sum  of  $75 
a  month  for  the  support  of  his  wife,  Mary  K  O'Connell,  dur- 
ing the  term  of  her  natural  life,  that  sum  being  equal  to  one- 
half  of  the  salary  received  by  the  husband  as  an  employe  in 
the  dvil  service  of  the  United  States,  and  the  amount  to  be 
increased  or  decreased  as  the  salary  might  be  increased  or 
diminished.  As  already  stated,  the  intervention  of  Burke 
was  merely  as  a  surety  for  the  payment  of  the  money  stipu- 
lated. 
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Payments  seem  to  have  been  made  for  several  years, 
under  the  agreement.  But  the  instalment  for  July,  1890,  the 
complainant  refused  to  pay,  as  also  that  for  August,  and  a 
suit  at  law  was  instituted  for  each.  These  suits  were  pend- 
ing in  the  circuit  court  division  of  the  Supreme  Court  of  the 
District  of  Columbia  when  the  bill  of  complaint  in  this  cause 
was  filed  on  the  i8th  day  of  September,  1890,  and  one  of  the 
prayers  of  the  bill  is  for  an  injunction  against  their  prosecu- 
tion. 

Mr.  J,  G,  Bigelow  for  the  appellant 

Mr,  Leon  Tobriner  for  the  appellees. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court  : 

The  question  of  the  validity  of  these  articles  of  agreement 
was  elaborately  argued  by  counsel  on  both  sides,  and  with  a 
voluminous  array  of  authorities,  both  English  and  American. 
But  in  the  view  we  take  of  this  case,  it  is  unnecessary  for  us 
to  follow  them. 

We  would  be  exceedingly  reluctant  in  any  case  to  declare 
void  a  provision  made  by  a  husband  in  good  faith  for  the 
support  of  his  wife,  unless  very  good  cause  was  shown  for 
such  declaration.  As  we  have  stated,  we  are  relieved  in  this 
case  from  consideration  of  the  charges  and  counter  charges 
made  by  the  parties;  and  the  articles  of  agreement  must  be 
considered  under  the  circumstances,  to  have  been  volun- 
tarily and  freely  made,  without  fraud  or  coercion  of  any 
kind.  Abundant  consideration  for  such  a  provision  might 
well  be  found  in  the  duty  imposed  by  law  upon  the  husband 
to  provide  for  the  support  of  his  wife.  Assuredly  it  cannot 
be  contrary  to  the  policy  of  the  law  to  do  that  which  the  law 
requires,  whether  the  parties  live  with  each  other  or  live 
apart,  and  whether  the  agreement  is  made  in  consequence  of 
a  separation  that  has  already  occurred  or  in  contemplation 
of  an  impending  separation.  Whatever  we  may  think  of  the 
validity  or  propriety  of  articles  of  separation  in  themselves, 
with  reference  to  public  policy,  there  can  be  no  question 
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about  the  propriety  of  provision  by  a  husband  for  the  sup- 
port of  his  wife  in  any  event;  and  we  fail  to  find  anything 
whatever  in  these  articles  of  agreement  beyond  the  simple 
covenant  of  the  husband  to  provide  a  certain  sum  of  money 
for  the  support  of  his  wife.  There  is  no  question  before  us 
in  regard  to  the  propriety  of  the  amount;  and  the  only  issue, 
therefore,  is  whether  an  agreement  by  a  husband  to  support 
his  wife  is  valid.  The  statement  of  this  question  is  enough 
to  dispose  of  it;  for  it  is  of  no  consequence  whatever,  apart 
from  fraud  or  duress  or  some  such  consideration,  what  the 
immediate  inducement  for  the  agreement  was  to  the  hus- 
band. It  is  sufficient  that  the  law  requires  him  to  do  pre- 
cisely what  he  did. 

But  we  do  not  base  our  decision  on  this  ground  alone. 
By  his  own  showing  the  complainant  has  demonstrated  that 
he  is  not  entitled  to  the  intervention  of  a  court  of  equity. 
For  if  the  articles  of  agreement  are  void  on  their  face  as 
being  opposed  to  public  policy,  it  is  well  settled  that  a  court 
of  equity  will  not  interfere  to  decree  the  cancellation  or  re- 
scission of  instruments  of  writing  void  on  their  face.  Such 
instruments  are  void  everywhere  and  under  all  circumstances, 
at  law  as  well  as  in  equity.  And  if  the  complainant's  conten- 
tion is  correct,  there  is  no  reason  why  he  should  not  show 
the  alleged  invalidity  in  the  two  law  suits  which  he  shows  to 
be  now  pending,  or  to  have  been  pending,  at  the  time  of  the 
filing  of  the  bill.  Equity  will  neither  enjoin  nor  cancel  in- 
struments void  upon  their  face;  but  only  instruments  the 
invalidity  of  which  must  be  shown  by  extraneous  testimony. 
This  is  a  fundamental  rule  of  equity  jurisprudence.  Peirsoll 
v.  Elliott,  6  Peters,  95  ;  Hannewinkle  v.  Georgetown,  15  Wall., 

547. 

The  complainant,  therefore,  having  abandoned  the  charges 
of  fraud  and  duress  in  the  procurement  of  these  articles  of 
agreement,  and  resting  his  case  entirely  on  their  alleged  in- 
validity on  the  ground  of  public  policy,  is  not  entitled  to  the 
aid  of  a  court  of  equity.  The  court  in  special  term  dismissed 
his  bill ;  and  we  must  affirm  the  decree  of  that  court,  with 
costs. 
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KNOX  V.  GADDIS. 


Cloud  ON  Title  ;  Laches;  Proof  of  Title;  Equity. 

1.  A  bill  in  equity  by  the  holder  of  the  record  title  of  real  estate  to  re- 

move a  cloud  created  by  a  tax  deed  over  forty  years  old  is  not 
maintainable,  in  the  absence  of  testimony  explaining  the  delay  in 
attempting  to  remove  such  cloud,  because  of  the  laches  on  the 
part  of  the  complainant  or  those  under  whom  he  claims. 

2.  The  fact  that  the  real  estate  described  in  such  a  bill  was  assessed 

in  the  name  of  the  person  under  whom  the  complainant  claims, 
seventy-five  years  prior  to  the  filing  of  the  bill,  is  not  sufficient  to 
prove  title  in  such  person,  when  the  complainant  is  put  to  proof 
of  his  title  by  the  answer  of  the  defendant. 

3.  A  complainant  in  equity  seeking  the  vacation  of  an  irregular  tax  sale 

and  tax  deed  as  a  cloud  upon  his  title,  must  offer  to  reimburse  the 
purchaser  at  the  tax  sale,  or  the  holder  of  the  tax  deed,  for  the 
taxes  paid  by  him,  with  interest  and  costs. 

No.  70.     Submitted  October  5,  1893.— Decided  November  6,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree 
of  an  equity  term  of  the  Supreme  Court  of  the  District  of 
Coltmibia,  dismissing  a  bill  to  remove  a  cloud  upon  the  title 
of  certain  real  estate.    Affirmed. 

The  Court  in  its  opinion  stated  the  case  as  follows: 

This  is  a  suit  in  equity  to  remove  a  cloud  on  title,  caused, 
as  it  is  alleged,  by  a  tax  deed  irregularly  and  illegally  granted. 

Carrie  E.  T.  Knox,  the  appellant,  who  was  also  the  com- 
plainant, filed  her  bill  of  complaint  in  the  Supreme  Court  of 
the  District  of  Columbia,  in  which  she  alleged  that  she  was 
the  owner,  and  now  in  possession  of  lots  7  and  8,  in  square 
1057,  in  the  city  of  Washington,  D.  C;  that  on  the  13th  day 
of  December,  1846,  the  corporate  authorities  of  the  city  of 
Washington,  for  taxes  due  to  the  city  for  the  five  preceding 
years,  1841,  1842,  1843,  1844,  and  1845,  caused  the  said  lots 
to  be  sold;  that  one  John  M.  Young  became  the  purchaser, 
and  received  a  deed  therefor  from  the  mayor  of  the  city  on 
the  15th  day  of  May,  1849;  that  on  account  of  insufiicient 
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advertisement  and  failure  of  the  collector  of  taxes  to  make 
report  of  the  sale  to  the  recorder  of  deeds,  as  required  by 
law,  the  sale  was  invalid  and  the  deed  was  void;  and  that  the 
defendant  claimed  title  from  John  M.  Young.  And  the 
prayer  of  the  bill  was  that  the  sale  and  deed  should  be  de- 
clared void,  and  that  the  defendant  should  be  enjoined  from 
setting  up  title  to  the  property. 

The  defendant  in  her  answer  denied  the  complainant's 
title,  and  asserted  title  in  herself  by  adverse  possession.  She 
denied  knowledge  of  the  alleged  irregularities  complained  of, 
and  asserted  that,  on  December  23,  1819,  there  was  a  sale  of 
the  property,  which  at  that  time  was  assessed  in  the  name  of 
Henry  Moscropp,  for  default  in  the  payment  of  the  taxes 
for  the  years  from  181 5  to  1819,  inclusive,  at  which  sale  one 
G.  C.  Grammar  was  the  purchaser,  who  afterwards  received 
from  the  city  a  deed  for  the  property.  Soon  afterwards,  as 
she  alleges,  her  ancestors  enterM  into  adverse  possession  of 
the  property  under  a  deed  of  conveyance  to  them  from 
Grammar;  and  on  December  15,  1846,  the  lots  were  again 
sold  for  the  taxes  of  the  years  from  1841  to  1845,  both  in- 
clusive, and  her  ancestor,  John  M.  Young,  became  the  pur- 
chaser, being  then  in  adverse  possession  of  the  property,  and 
received  a  deed  from  the  corporation  on  May  15, 1849.  The 
defendant's  title  from  John  M.  Young  was  in  consequence  of 
deeds  of  partition  of  his  estate  by  his  heirs,  of  whom  she  was 
one,  which  deeds  were  executed  in  1875,  Young  having  died 
in  1873.  It  was  also  shown  in  the  defendant's  answer  that 
the  complainant  had  acquired  title  in  1889,  by  deed  of  con- 
veyance purporting  to  convey  any  interest  which  the  grantor 
therein  had  in  said  lots  and  other  lots  in  the  city  of  Washing- 
ton. 

Testimony  was  taken  on  both  sides.  The  complainant 
offered  proof  tending  to  show  the  irregularities  complained 
of  in  regard  to  the  tax  sale  of  1846.  The  failure  of  the  col- 
lector to  report  to  the  recorder  of  deeds  was  also  shown. 
Evidence  was  also  offered  of  a  chain  of  conveyances  by 
which,  apparently,  the  title  of  Henry  Moscropp,  to  whom  the 
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land  was  assessed  in  1819,  became  vested  in  the  complain- 
ant In  this  connection,  also,  an  equity  suit,  No.  11,928,  in 
the  Supreme  Court  of  the  District  of  Colimibia,  between  one 
S.  Vernon  Mann,  guardian  of  Edith  V.  Mann,  as  complain- 
ant, and  William  A.  Onderdonk  and  others  as  defendants, 
was  introduced  in  evidence  in  this  cause.  But  .as  neither  the 
record  nor  any  copy  of  it  is  filed  here,  and  we  are  not  advised 
by  the  brief  of  counsel  or  in  any  other  manner  whatever  of 
the  contents  of  that  suit,  or  of  its  relevancy  as  evidence  in 
this  case,  we  are  compelled  to  ignore  it  There  was  also 
proof  of  an  inclosure  of  the  property  in  recent  years  by  John 
H.  Walter,  one  of  the  grantors  of  the  complainant 

On  the  part  of  the  defendant,  testimony  was  adduced  to 
show  occupation  and  inclosure  of  the  property  by  those 
under  whom  she  claimed  as  far  back  as  about  1830,  and 
thence  on  until  1862  or  1863,  when  the  house  that  stood  on 
the  property  was  burned.  If  would  seem  that  thereafter  the 
property  was  left  vacant,  until  the  inclosure  by  Walter,  al- 
ready mentioned,  some  time,  it  would  seem,  in  1888.  But 
for  reasons  which  will  be  apparent,  we  deem  it  unnecessary 
to  enter  into  any  detailed  statement  of  this  testimony. 

At  the  hearing  the  Supreme  Court  of  the  District  of  Co- 
lumbia, in  special  term,  dismissed  the  bill;  and  from  the  de- 
cree of  dismissal  the  present  appeal  to  the  General  Term  was 
taken,  which  has  been  transferred  to  us  under  the  law.  We 
are  not  advised  of  the  grounds  of  the  decision. 

Mr.  William  B,  Todd  and  Mr,  J,  J.  Johnson  for  the  ap- 
pellants: 

I.  The  lots  described  in  the  bill  were  sold  in  bulk  and 
purchased  at  the  tax  sale  by  Grammar  for  the  aggregate 
sum  of  $7.50.  Such  a  sale  is  absolutely  void.  Each  lot 
should  have  been  advertised  and  sold  separately,  and  if  any 
one  of  the  lots  sold  for  enough  to  pay  the  whole  of  the  taxes 
assessed  against  all  three  of  the  lots,  the  sale  as  to  the  other 
lots  should  have  ceased.  Walker  v.  Moore ^  2  Dill.,  156; 
WaUingford  Y,  Fiske,  24  Me.,  256;  Haydenw.  Foster ^  13 
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Pick.,  492;  Woodburn  v.  Weisman,  27  Pa.  St.,  18;  Rankin 
V.  Miller ^  43  Iowa,  1 1 ;  Cooley  on  Taxation,  494 ;  Mason 
et  al,  V.  Pearson^  9  How.,  125.  The  collector  should  not 
sell  any  unlimited  quantity  of  land  to  pay  the  taxes,  but  only 
so  much  as  is  sufficient  to  pay  the  taxes  and  charges,  and 
this  rule  is  equally  binding  as  if  it  were  an  express  enact- 
ment Margroff  v.  Cunmngham^  $7  Md.,  585  ;  Dyler  v. 
Boswell,  39  Md.,  465  ;  £arty  v.  Doe,  16  How.,  610. 

2.  It  is  in  proof  in  this  cause  that  the  collector  made  no 
report  of  the  sales  of  the  lots  in  question  to,  or  filed  with,  or 
recorded  in  the  office  of  the  Recorder  of  Deeds  for  the  Dis- 
trict of  Columbia,  as  required  by  the  act  of  Congress,  ap- 
proved February  20,  1819,  and  re-enacted  in  Section  175  of 
the  Revised  Statutes  relating  to  the  District  of  Columbia; 
his  failure,  therefore,  to  comply  with  the  provision  of  the 
law  renders  said  sale  absolutely  void.  King  v.  TAe  District 
of  Columbia^  McArthur  &  Mackey's  R.,  p.  36 ;  Morton  v. 
Reed,  9  Mo.,  878 ;  Cooley  on  Taxation,  p.  366 ;  Beale  v. 
Brown,  6  Mackey,  579. 

3.  Superadded  to  the  gross  irregularities  in  said  sale  as 
above  stated,  it  further  appears  in  evidence  that  in  said  ad- 
vertisement of  the  lots  in  suit,  no  sign  of  dollars  or  cents 
($  or  c.)  or  anything  to  designate  the  amoimt  of  the  taxes  on 
the  lots  in  dollars  and  cents  for  each  year  for  which  the  lots 
were  advertised  and  attempted  to  be  sold.  The  omission  of 
the  dollar  mark  in  the  advertisement  of  the  notice  of  sales  is 
such  an  irregularity  as  to  render  all  the  proceedings  void; 
the  use  of  the  numerals,  say  the  Supreme  Court,  without 
some  mark  indicating  for  what  they  stand  is  insufficient 
Bessinger  v.  756^  District  of  Columbia,  6  Mackey,  285  ; 
Walker  v.  The  District  of  Columbia,  6  Mackey,  355  ;  Mc- 
Clellan  v.  The  District  of  Columbia,  18  D.  C,  95  ;  Coombs 
et  al.  v.  O'Neal,  i  McA.,  409 ;    Woods  v.  Freeman,  i  Wall., 

398. 

4.  In  suits  to  set  aside  tax  deeds  as  clouds  on  the  title,  the 
allegation  that  the  plaintiff  is  seized  in  fee  simple  is  a  suffi- 
cient allegation  that  he  has  possession  as  well  as  the  title. 
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Gage  V.  Kaufman^  133  U.  S.,  725.  And  upon  general  prin- 
ciples, as  the  tax  deeds  appear  upon  their  face  to  be  clouds 
upon  the  title,  a  bill  in  equity  is  the  proper  form  of  obtain- 
ing relief. 

5.  A  purchaser  at  a  tax  sale  does  so  with  full  knowledge 
of  the  risk  that  he  is  running,  and  the  law  makes  it  obligatory 
upon  him  to  know  whether  the  tax  title  is  good  or  not 
Caveat  emptor  applies  to  just  such  purchasers  as  this  case 
shows.  Keefe  v.  Bramhall^  3  Mackey,  551.  And  the  re- 
cording a  void  deed,  and  paying  taxes  on  the  property,  are 
not  acts  amounting  to  adverse  possession.  Keefe  v.  Bram- 
hall,  3  Mackey,  551. 

Mr.  James  Hoban  for  the  appellee. 

1.  The  appellant  seeks  to  set  aside  as  a  cloud  on  title,  a 
tax  deed  which  is  not  t\tn  prima  facie  evidence  of  the  regu- 
larity of  the  proceedings  culminating  in  the  deed,  and  which 
cannot,  the  appellant  claims,  give  color  to  an  adverse  pos- 
session. A  court  of  equity  will  not  grant  such  relief.  Scott 
v.  Hyde,  Wash.  Law  Rep.  (Mch.),  16,  1893 ;  Dows  v.  Chic- 
ago, II  Wall.,  108;  Hannewinkle  v.  Georgetown,  15  Wall., 

547. 

2.  Appellant  has  not  proved  title  or  possession  necessary 
to  maintain  her  bill.  The  record  in  equity  cause  No.  11,928, 
in  the  Supreme  Court  of  the  District,  offered  in  evidence  by 
her,  shows  that  she  purchased  a  bad  title  on  speculation  and 
is  not  entitled  to  the  relief  she  seeks.  Orton  v.  Smith,  18 
How.,  263.  Appellant  is  bound  by  said  record  as  though  a 
party  to  it.  Kneeland  v.  Am,  Loan  &  Trust  Co,,  136  U.  S., 
89.  Appellant  is  also  estopped  by  said  record.  Hcdl  v. 
Haun,  5  Dana  (Ky.),  55  ;   13  How.,  307. 

3.  The  appellant  cannot  obtain  the  relief  sought  because  of 
laches.     Walker  v.  Ray,  in  111.,  321  ;  82  Va.,  507. 

4.  Appellee  claims  through  John  M.  Young,  who,  while 
in  adverse  possession  of  the  property  in  question,  purchased 
the  same  at  a  sale  for  taxes.  A  written  instrument  is  not 
necessary  as  a  color  of  tide.    Kauffmann  v.  Bramhatt,  3 
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Mackey,  551;  60  Missouri,  520;  13  Conn.,  227;  PMow  v. 
Roberts,  13  How.,  472.  As  to  purchase  of  tax-title  by  ad- 
verse possessor :  Hayes  v.  Martin,  45  Cal.,  459 ;  Ridgeway 
V.  HoUiday,  59  Mo.,  444 ;  Omaha,  etc.,  Co,  v.  Hansen,  32 
Neb.,  449;  Black  on  Tax  Titles,  Ed.  1888,  Sec.  137. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court  : 

Upwards  of  forty  years  elapsed  between  the  time  when  the 
deed  mentioned  in  the  bill  of  complaint  was  placed  on  record 
and  the  time  of  the  institution  of  this  suit;  and  no  explana- 
tion whatever  is  given  of  the  long  delay  to  remove  the  al- 
leged cloud.  The  court  might  probably  take  judicial  notice 
of  the  fact  that  during  nearly  all  these  forty  years  the  land  in 
question  was  of  litde  value;  and  that,  at  the  end  of  that 
period,  with  much  other  property  in  the  city  of  Washington, 
it  became  suddenly  and  greatly  enhanced  in  value.  But  this 
affords  no  sufficient  excuse  and  no  legal  justification  for  the 
apparent  laches  of  the  owners  of  the  record  title  to  the  prop- 
erty, who  must  necessarily  have  had  notice  of  the  tax  sale  and 
the  tax  deed,  and  in  all  probability  even  of  the  adverse  occu- 
pancy of  the  property. 

But  apart  from  the  question  of  laches,  there  are  two  fatal 
defects  in  the  complainant's  case.  In  the  first  place,  she  is 
put  upon  proof  of  her  title  by  the  defendant's  answer,  and  she 
fails  to  prove  it  She  proves,  probably,  with  sufficient  accu- 
racy, that  she  holds  the  tide  which  Henry  Moscropp  had  in 
1819;  but  there  is  nothing  in  the  record  to  show  what  the 
tide  of  Henry  Moscropp  was,  or  whether  he  had  any  title  at 
all.  The  allegation  that  the  property  was  assessed  in  his 
name  is  not  sufficient  to  show  title  of  any  kind.  The  prop- 
erty might  have  been  so  assessed,  and  yet  his  title,  so  far  as 
we  know  from  this  record,  might  have  been  no  better  than 
the  complainant  claims  that  of  John  M.  Yoimg  to  have  been. 

In  the*  second  place,  it  is  a  fundamental  and  familiar  prin- 
ciple of  equity  jurisprudence  that  he  who  seeks  equity  must 
do  equity;  and  there  can  be  no  better  application  of  the 
maxim  than  the  case  in  which  a  person  seeks  to  vacate  a  tax 
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sale  as  irregular  and  a  tax  deed  as  a  cloud  upon  title,  without 
offering  to  reimburse  to  the  purchaser  at  the  tax  sale  or  the 
holder  of  the  tax  deed  the  taxes  paid  by  him,  with  all  proper 
interest  and  costs.  No  such  offer  is  made  here.  The  com- 
plainant virtually  seeks  to  get  rid  of  the  inctunbrance,  and  at 
the  same  time  to  have  the  benefit  of  the  taxes  paid  by  the 
defendant  and  those  under  whom  the  defendant  claims.  This 
is  not  equity.  The  removal  of  a  tax  deed  as  a  cloud  on  title 
is  the  equivalent  of  redemption  from  a  lien  through  the  pro- 
cesses of  a  court  of  equity;  and  the  redemption  cannot  be 
allowed  without  an  offer  of  readiness  on  the  part  of  the  per- 
son seeking  to  redeem  to  do  what  ordinary  fairness  requires 
from  him. 

We  are  of  opinion,  therefore,  that  the  bill  of  complaint  in 
this  case  was  properly  dismissed;  and  consequentiy  the  decree 
of  the  Supreme  Court  of  the  District  of  Columbia  in  special 
term  must  be  affirmed^  with  costs. 
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WELDEN  V,  STICKNEY. 


Cloud  on  Title  ;  Equity  Practice. 

1.  A  cloud  on  title  is  an  outstanding  claim  or  incumbrance  on  real 

estate,  which,  if  valid,  would  afifect  or  impair  the  title  of  the 
owner,  and  which  apparently  and  on  its  face  has  that  effect,  but 
which  can  be  shown  by  extrinsic  evidence  to  be  invalid  or  in- 
applicable to  the  estate  in  question. 

2.  A  deed  executed  and  recorded  by  a  stranger  to  the  title,  is  not,  in 

the  legal  sense  of  the  term,  a  cloud  upon  the  title  of  the  real 
estate  described  therein,  of  which  equity  will  take  cognizance  in 
a  bill  filed  to  remove  the  cloud  alleged  to  be  created  by  it. 

3.  Where  a  bill  filed  for  that  purpose  is  dismissed  upon  the  ground  that 

such  a  deed  does  not  constitute  a  cloud  upon  the  complainant's 
title,  the  decree  dismissing  the  bill  should  declare  the  nullity  of 
the  deed,  in  which  event  the  complainant's  purpose  will  be  suifi. 
ciently  subserved. 

No.  83.     Submitted  September  27,  1893. — Decided  November  6,  1893. 

Hearing  on  appeal  from  a  decree  of  an  equity  term  of  the 
Supreme  Court  of  the  District  of  Colimibia,  in  a  suit  to  re- 
move a  cloud  upon  the  title  of  oomplaihanf  s  real  estate  and 
to  obtain  the  payment  to  her  of  certain  money  in  the  hands 
of  one  of  the  defendants.     Reversed. 

The  Court  in  its  opinion  stated  the  case  as  follows: 

The  complainant,  Nancy  Welden,  formerly  Nancy  Clark, 
claiming  to  be  the  owner  of "  a  part  of  lot  seven  (7),  in  square 
214,  Washington,  D.  C.,''  filed  her  bill  of  complaint  in  this 
case  to  procure  the  cancellation  and  release  of  a  certain  deed 
of  trust,  alleged  by  her  to  constitute  a  cloud  upon  her  title, 
and  which  it  seems  had  been  executed  by  one  Ida  S.  Bow- 
man, a  total  stranger  to  the  title,  so  far  as  the  record  dis- 
closes, to  secure  an  alleged  indebtedness  to  the  defendant, 
Eliza  Bowen,  of  the  sum  of  $1,000,  evidenced  by  two  promis- 
sory notes  of  $200  and  $800  respectively,  payable  in  ninety 
days  after  their  date,  which  was  also  the  date  of  the  deed, 
November  2,  1888. 
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It  is  averred  in  the  bill  tfiat  neither  Ida  S.  Bowman  nor 
Eliza  Bowen  had  any  real  interest,  right  or  title,  either  legal 
or  equitable,  in  the  real  estate  in  question;  and  that  the  deed 
of  trust  mentioned  had  been  executed  to  defraud  the  com- 
plainant of  her  just  rights  and  to  doud  her  tide.  The  com- 
plainant, who  appears  to  be  an  old  and  infirm  woman,  with 
the  view,  it  is  said,  of  buying  peace  and  without  any  inten- 
tion to  recognize  any  right  in  Eliza  Bowen,  entered  into  ne- 
gotiations with  one  David  Bowen,  the  husband  of  Eliza 
Bowen,  and  assumed  to  have  been  his  wife's  agent;  the  re- 
sult of  which  was  an  agreement  by  the  complainant  with 
David  Bowen  for  the  pa)rment  of  the  sum  of  $410  for  the 
note  of  $800,  which  has  been  mentioned,  and  that  the  note 
should  be  delivered  to  the  cc«nplainant  and  the  deed  of  trust 
cancelled.  Hie  note  was  in  the  hands  of  the  defendant  Dun- 
canson,  who  was  acting  in  some  way  for  Eliza  Bowen.  To 
him  the  agreed  sum  of  $410  was  paid  on  behalf  of  the  ccmi- 
plainant;  and  the  note  was  surrendered  to  her  or  her  agent 
The  note  for  $200,  it  appears,  had  already  been  taken  up  by 
her  or  for  her  account.  The  two  notes  were  then  presented 
to  the  trustees  in  the  deed  of  trust,  the  defendants  Stickney 
and  Williamson;  and  demand  was  made  upon  them  for  the 
execution  by  them  of  a  deed  of  release  of  the  trust.  This 
they  declined  to  do,  on  the  ground  that  the  note  for  $800  had 
not  been  indorsed  by  Eliza  Bowen. 

The  note  was  thereupon  returned  to  Duncanson  for  the  in- 
dorsement of  Eliza  Bowen;  but  this  she  refused  to  give. 
Both  the  note  and  the  money  remained  in  Duncanson's  hands 
until  after  the  institution  of  this  suit  Demand,  it  is  alleged, 
was  frequently  made  upon  him  either  to  procure  the  in- 
dorsement or  to  return  the  money;  but  he  fjdled  to  do  either. 
The  testimony,  however,  shows  that  Duncanson's  action  in 
the  matter  was  fair  and  honorable;  and  upon  the  rendition  of 
the  decree  in  this  cause  he  paid  the  money  into  court,  where 
it  yet  remains. 

The  prayer  of  the  bill  is  for  a  decree  to  direct  the  trustees 
to  release  the  deed  of  trust  in  question,  and  for  the  payment 
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by  the  defendant  Duncanson  of  the  $410  to  the  complainant 
And  the  bill  also  contains  the  prayer  for  general  relief. 

The  defendants,  Stickney^  Williamson  and  Duncanson, 
answered  the  bill,  substantially  admitting  the  truth  of  such 
facts  therein  stated  as  were  within  their  knowledge.  At  first 
no  answer  was  made  by  Eliza  Bowen,  and  there  was  a  decree 
pro  confesso  against  her,  subsequently  made  final;  but  after- 
wards this  decree  was  vacated,  and  she  was  permitted  to 
answer. 

In  her  answer  she  denied  the  complainant's  title;  denied 
that  Duncanson  was  her  agent;  averred  that  he  held  the  note 
only  for  safe  keeping,  and  that  the  note  had  been  given  by 
Ida  S.  Bowman  in  part  payment  for  the  property  in  question, 
which  she  (Eliza  Bowen)  had  conveyed  to  her,  claiming  to  be 
the  owner  of  an  undivided  one-half  of  it  as  one  of  the  two 
heirs-at-law  of  one  Joseph  Lee,  a  free  colored  man,  who  had 
lived  on  the  premises  from  1837  ^  1862,  when  his  house  was 
burned  down.  It  is  admitted  that  Lee  had  no  title  to  the 
property;  but  it  is  claimed  that  there  was  an  agreement  be- 
tween him  and  a  former  owner,  George  Bomford,  for  a  con- 
veyance. 

Testimony  was  taken  by  both  parties.  From  this  it  ap- 
pears that  the  property  had  cmce  belonged  to  George  Bom- 
ford, who  had  a  good  record  title  thereto;  that  Bomford,  in 
1847,  h^Kl  executed  a  deed  of  this  and  other  property  to  J.  B. 
H.  Smith,  in  trust  to  convey  it  in  parcels  to  such  persons  as 
might  be  entitled;  that  Eliza  Bowen  and  her  sister  Frances 
Qay,  claiming  to  be  the  heirs-at-law  of  Joseph  Lee,  had,  in 
1872,  instituted  Equity  cause  No.  2759,  in  the  Supreme  Court 
of  the  District  of  Columbia,  against  J.  B.  H.  Smith  to  en- 
force the  alleged  agreement  between  their  father  and  Bom- 
ford, that  in  this  suit  after  contest  and  proof,  they  had  been 
defeated,  and  their  bill  dismissed  by  decree  dated  June  26, 
1876;  that  the  title  of  the  heirs  of  Bomford  had  become 
vested  in  the  complainant;  that  there  had  been  a  release  of 
the  deed  of  trust  to  J.  B.  H.  Smith;  and  that  the  complain- 
ant had  been  in  possession  of  the  property  since  1865.    The 
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testimony  also  showed  the  transaction  in  r^^ard  to  the  ne- 
gotiations between  the  complainant,  David  Bowen,  and 
Duncanson  to  have  been  substantially  as  stated.  It  may  be 
added  that  there  is  proof  tending  to  show  that  Eliza  Bowen's 
mother  was  a  slave. 

Upon  these  pleadings  and  testimony,  the  Supreme  Court 
of  the  District  of  Columbia,  in  special  term,  rendered  a  de- 
cree on  the  i8th  day  of  May,  1892,  by  which  it  was  ordered 
that  the  complainant  should,  on  or  before  June  6,  1892,  pay 
to  Stickney  and  Williamson,  trustees,  or  pay  into  court,  the 
sum  of  $800,  the  amount  of  the  note  in  controversy,  with 
interest  thereon  to  the  last  mentioned  day,  less  die  $410  in 
the  hands  of  Duncanson;  and  that  Duncanson  should  bring 
this  sum  into  court  within  five  days;  and  that,  upon  such 
payment  by  the  complainant,  said  trustees  should  convey  to 
her  the  property  mentioned  in  the  bill,  free  and  clear  of  all 
claims  of  the  defendants.  And  it  was  further  ordered  by  the 
decree  that  any  claims  of  the  trustees  for  compensation,  or 
of  Duncanson  in  regard  to  the  $4iO)  should  be  reserved  for 
further  order;  that  the  residue  of  the  money  should  be  paid 
to  Eliza  Bowen;  and  that  the  complainant  should  pay  the 
costs  of  the  suit 

From  this  decree  the  complainant  appealed  to  the  General 
Term,  and  that  appeal  is  now  before  this  court  under  the 
law. 

Mr,  A,  A.  Bimey  and  Mr.  James  H.  Smith  for  the  ap- 
pellant. 

There  was  no  appearance  for  the  appellees. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

There  is  no  opinion  filed  in  this  cause  by  the  justice  hold- 
ing the  special  term;  and  we  are  not  advised  upon  what 
grounds  he  based  his  decision.  We  cannot  even  conjectiu^ 
from  anything  we  find  in  the  record,  what  those  grounds 
were.    We  are  compelled  to  think  that  he  must  have  mis- 
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taken  the  fajcts  in  the  case;  for,  in  our  opinion,  the  decree  is 
not  justified  either  by  the  pleadings  or  tfie  testimony. 

The  bill  of  complaint  is  very  defective.  If  the  printed 
record  contains  a  correct  copy  of  it,  as  it  purports  to  do,  the 
description  of  the  property  is  too  vague  and  indefinite  to  form 
the  basis  of  any  relief.  It  is  simply  stated  that  the  complain- 
ant was  the  owner  of  "part  of  lot  seven  (7),  in  square  214 ^\ 
but  of  what  part  we  are  not  told;  and  lot  seven  was  evidendy 
divided  into  several  parts.  Muniments  of  title  ought  not  to 
be  subjected  to  the  strain  of  loose  allegations  of  this  char- 
acter. But  possibly  this  defect  may  be  regarded  as  cured  by 
the  deed  introduced  in  evidence  in  the  cause,  and  which 
contains  an  accurate  description. 

ITie  main  purpose  of  the  bill  is  to  remove  what  is  sup- 
posed to  be  a  cloud  upon  the  complainant's  title.  But  the 
bill  fails  to  set  forth  the  existence  of  any  such  cloud,  or  of 
an3rthing  that  in  law  or  equity  is  regarded  as  amounting  to  a 
cloud  upon  title.  A  recent  writer  on  legal  subjects  has 
given  a  description  or  definition  of  a  cloud  upon  title,  which 
we  regard  as  substantially  correct.  He  states  that  a  cloud  on 
title  is  "  an  outstanding  claim  or  incumbrance  on  real  estate, 
which,  if  valid,  would  affect  or  impair  the  title  of  the  owner 
of  a  particular  estate,  and  which  apparently  and  on  its  face 
has  that  effect,  but  which  can  be  shown  by  extrinsic  evidence 
to  be  invalid  or  inapplicable  to  the  estate  in  question.  A 
conveyance,  mortgage,  judgment,  tax  levy,  &c.,  may  all  in 
proper  cases,  constitute  a  cloud  on  title.''  Black's  Laiw 
Dictionary,  title,  Qoud  on  Title. 

In  the  case  of  Hannewinkle  v.  Georgetown^  15  Wall.,  547, 
the  Supreme  Court  of  the  United  States,  by  Mr.  Justice 
Hunt,  said:  "  It  has  long  been  held  that  there  exists  no  doud 
upon  the  title  which  justifies  the  interference  of  a  court  of 
equity,  where  the  proceedings  are  void  upon  their  face;  that 
is,  the  same  record  which  must  be  introduced  to  establish  the 
title  claimed  will  show  tfiat  there  is  no  title."  And  in  the 
case  of  PeirsoU  v.  Elliott^  6  Peters,  95,  the  same  court,  by 
Chief  Justice  Marshall,  said:  '^  The  court  is  well  satisfied  that 
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this  would  be  a  proper  case  for  a  decree  according  to  the 
prayer  of  the  bill,  if  the  defectiveness  of  the  conveyance  was 
not  apparent  on  its  face,  but  was  to  be  proved  by  extrinsic 
testimony.  The  doubt  respecting  the  propriety  of  the  inter- 
ference of  a  court  of  equity,  is  produced  by  the  fact  that  the 
deed  is  void  upon  its  face;  and  has  been  declared  to  be  void 
by  this  court  It  is  therefore  an  unimportant  paper,  which 
cannot  avail  its  possessor.'' 

In  the  case  of  Hamilton  v.  Cumtnings,  i  Johns.  Ch.,  517, 
Chancellor  Kent  expresses  the  view  that  a  court  of  equity 
might  entertain  jurisdiction  to  decree  the  cancellation  of  an 
instrument  void  on  its  face;  but  the  statement  confessedly 
was  not  required  in  the  case  before  him;  and  it  has  been  dis- 
approved by  the  Supreme  Court  of  the  United  States  in  the 
case  of  PeirsoU  v.  Elliott,  above  cited.  Story,  in  his  Equity 
Jurisprudence,  rather  leans  to  the  opinion  expressed  by  C3ian- 
cellor  Kent,  in  the  case  of  Hamilton  v.  Cummings ;  but  is 
forced  to  admit  the  limitation  upon  it  by  the  great  majority 
of  the  authorities.  Eq.  Jurisprudence,  Sees.  699,  700,  700^, 
and  notes  to  Section  700. 

In  the  case  of  Nicker  son  v.  Loud,  115  Mass.,  94,  in  which 
a  person,  who  was  a  stranger  to  the  title,  caused  a  paper  to  be 
recorded  which  set  forth  sc«ne  claim  to  the  property,  the 
Supreme  Court  of  Massachusetts,  by  Gray,  Chief  Justice,  cit- 
ing and  following  the  decision  in  PeirsoU  v.  Elliott,  said:  *  In 
order  to  induce  a  court  of  equity  to  order  a  writing  to  be 
cancelled  or  surrendered,  as  constituting  a  cloud  upon  title, 
it  must  at  least  be  an  instrument  which  upon  its  face  is,  or 
with  the  aid  of  extrinsic  facts,  may  be,  some  evidence  of  a 
right  adverse  to  the  plaintiffs."  And  in  the  course  of  the 
same  case  it  was  suggested  by  Wells,  Justice^  that  there 
never  had  been  a  case  where  a  deed  between  strangers  had 
been  held  to  be  a  cloud  on  title. 

Under  the  influence  of  the  authorities  on  the  subject,  there- 
fore, we  are  constrained  to  hold  that  the  complainant  in  the 
present  suit  has  not  stated  in  her  bill  of  complaint  a  case  of 
which  equity  can  or  ought  to  take  cognizance.    Her  allega- 
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tion  simply  is  that  Ida  S.  Bowman,  a  stranger  to  the  title, 
executed  a  deed  of  trust  of  the  property  to  trustees  to  se- 
cure a  pretended  debt  to  Eliza  Bowen,  also  a  total  stranger 
to  the  title;  and,  as  if  to  emphasize  the  difficulty,  she  adds 
that  neither  Ida  S.  Bowman  nor  Eliza  Bowen  has  any  right, 
title  or  interest  whatever,  legal  or  equitable,  in  the  prc^erty. 
Such  a  deed,  so  executed,  is  utterly  void  as  against  the  com- 
plainant, and  cannot,  in  the  legal  sense  of  the  term,  constitute 
a  cloud  upon  the  complainant's  title. 

It  seems  to  have  done  so  however,  as  a  matter  of  fact;  and 
the  case  would  seem  to  be  one  to  justify  the  animadversion 
of  Kent  and  Story  in  reference  to  the  refusal  of  courts  of 
equity  to  intervene  in  such  cases.  But  after  all,  as  suggested 
by  Story  in  the  passage  from  his  work  on  Equity  Jurispru- 
dence, heretofore  cited,  the  complainant's  purpose  is  suffi- 
ciently subserved  by  the  declaration  of  the  nullity  of  the  al- 
leged deed  and  the  dismissal  of  the  bill  on  that  account,  when 
the  reason  of  the  dismissal  is  stated,  as  it  should  be,  in  the 
decree  of  the  court 

It  may  be  added  here  that  the  answer  of  the  defendant 
Eliza  Bowen  and  the  testimony  in  the  cause  make  out  a 
better  case  of  cloud  on  title  than  is  alleged  in  the  complain- 
ant's bill.  But  the  record  that  is  introduced  shows  conclu- 
sively that  Eliza  Bowen  never  had  any  right  or  title  to  the 
property  in  question;  and  that  the  claim  which  she  sets  up  in 
her  answer  had  been  adjudicated  by  the  final  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  in  a  suit  insti- 
tuted for  the  express  purpose  of  enforcing  it,  and  had  been 
shown  to  be  baseless  and  unfounded.  The  same  records,  into 
which  her  deed  has  been  improperly  introduced,  suffice  to 
show  the  nullity  of  it 

It  may  also  be  added  that,  if  a  sufficient  case  of  cloud  on 
title  had  been  shown  in  the  bill,  it  is  manifest  that  Ida  S. 
Bowman  should  have  been  made  a  party  to  the  suit;  and 
that,  without  making  her  a  party,  it  would  have  been  im- 
proper to  proceed  against  the  claim  of  Eliza  Bowen. 

From  what  we  have  stated,  it  is  entirely  clear  that  the  court 
in  special  term  was  wholly  in  error  in  decreeing  peremptorily. 
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as  it  did,  and  not  merely  as  a  condition  precedent  to  relief,  as 
it  might  more  properly  have  done,  that  the  complainant 
should  pay  over  to  the  defendant,  Eliza  Bowen,  or  bring  into 
court  for  her,  the  sum  of  $800,  less  the  amoxmt  in  the  hands 
of  the  defendant  Duncanson.  It  was  error  to  decree  that 
the  complainant  should  pay  any  sum  whatever.  It  was  like- 
wise error  to  require  the  complainant  to  pay  the  costs  of  the 
suit;  for  there  is  nothing  whatever  in  the  record  to  justify 
such  a  requirement. 

The  decree  of  the  special  term  must,  therefore,  be  re- 
versed; and  the  cause  must  be  remanded  to  that  court,  with 
directions  to  enter  a  decree  dismissing  the  bill  of  complaint, 
for  the  reason  to  be  specified  in  the  decree,  that  the  deed 
alleged  in  the  bill  of  complaint  to  be  a  cloud  upon  the  com- 
plainant's title  is  void  on  its  face,  and  constitutes  no  such 
cloud.  The  decree  also  should  direct  that  the  sum  of  $410 
in  the  registry  of  the  court  should  be  paid  over  to  the  com- 
plainant, Nancy  Welden,  to  whom  it  rightfully  belongs. 

Also,  inasmuch  as  the  defendant  Eliza  Bowen  plainly 
sought  to  cloud  the  complainant's  title,  and  the  proceedings 
in  this  cause  were  occasioned  by  her  action,  she  should  be 
charged  with  a  reasonable  share  of  the  costs  of  tiie  suit,  not- 
withstanding the  dismissal  of  the  complainant's  bill.  And, 
therefore,  the  costs,  excepting  the  costs  of  this  appeal,  which 
must  be  charged  entirely  against  the  defendant  Eliza  Bowen, 
will  be  apportioned  equally  between  the  said  defendant  and 
the  complainant 

The  cause  is,  therefore,  remanded  to  the  Supreme  Court 
of  tfie  District  of  Columbia,  in  special  term,  with  directions 
to  enter  a  decree  in  accordance  with  this  opinion. 

Decree  reversed  and  cause  remanded. 
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THE  COLUMBIA  BRICK  COMPANY 

V, 

THE  DISTRICT  OF  COLUMBIA. 


Secs.  709  AND  710  R.  S.  D.  C;  Equitable  Garnishment  ;  Contracts. 

1.  Whether  Secs.  709  and  710  R.  S.  D.  C,  relating  to  the  garnishment 

by  sub-contractors  of  moneys  due  contractors  by  owners  of  build- 
ings, is  repealed  by  the  act  of  Congress  of  July  2,  1884,  ch.  143, 
known  as  the  Mechanics'  Lien  Law,  quaere, 

2.  Money  in  the  hands  of  a  municipality  due  a  contractor  is  not  subject 

to  equitable  garnishment  by  a  creditor  of  the  contractor. 

3.  A  reservation  in  a  contract  between  a  municipality  and  a  contractor, 

whereby  the  former  Y^serves  to  itself  the  right  to  retain  money 
in  its  hands  which  would  otherwise  be  due  the  contractor,  until 
all  material-men  are  fully  paid,  is  not  binding  on  the  municipal- 
ity as  between  it  and  a  material- man. 

,  No.  6.     Submitted  October  3,  1893. — Decided  November  6,  1893. 

This  was  a  suit  in  equity  brought  in  the  Supreme  Court 
of  the  District  of  Columbia,  by  the  complainant  the  Co- 
lumbia Brick  Company,  as  a  sub-contractor  and  material- 
man, against  the  District  of  Columbia,  as  owner,  Columbus 
Thomas,  as  contractor,  and  a  number  of  other  defendants,  as 
sub-contractors.  The  defendant  Thomas  had,  under  con- 
tract with  the  District,  built  for  it  a  schoolhouse,  and  the 
object  of  the  proceeding  was  to  subject  an  unpaid  balance  of 
the  contract  price  in  the  hands  of  the  District,  and  due  the 
defendant  Thomas,  to  the  payment  of  the  claims  of  the  com- 
plainant and  the  other  sub-contractors  and  material-men, 
who  were  made  defendants  and  who  had  not  been  paid  by 
Thomas.  Under  his  contract  with  the  District,  entered  into 
in  1887,  Thomas  was  to  furnish  the  work  and  materials  and 
to  construct  the  schoolhouse  in  question,  for  $22,300.  He 
employed  various  sub-contractors  and  material-men,  and 
they  in  turn  employed  others.  It  was  proved  that  the  com- 
plainant and  the  defendants,  other  than  the  District,  all  fur- 
nished materials  which  were  used  in  the  construction  of  the 
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building;  and  it  was  also  shown  that  the  contract  between 
the  District  of  Columbia  and  Thomas  contained,  among 
other  provisions,  a  stipulation  that  the  contractor  should 
^furnish  to  said  Commissioners  satisfactory  evidence  that 
all  jpersons  who  have  done  work  or  furnished  materials 
have  been  paid  as  herein  required;  and  if  such  evidence 
is  not  furnished,  such  sum  or  sums  as  may  be  neces- 
sary for  such  payment  may,  in  the  discretion  of  the  said  Com- 
missioners, be  retained  until  such  claims  are  fully  satisfied." 
On  September  lo,  1887,  the  complainant  notified  the  Dis- 
trict Commissioners  of  the  indebtedness  due  it  from  Thomas 
for  brick  furnished  for  the  building;  and  requested  them  to 
see  that  the  account  was  paid  out  of  any  money  that  might 
be  due  Thomas,  and  to  make  no  further  payments  to  him 
until  the  account  was  settled.  A  similar  notice  was  given  the 
Commissioners  on  March  13,  1888,  on  behalf  of  the  other 
material-men  and  sub-contractors.  The  complainant  and  the 
other  claimants  not  having  been  paid,  this  suit  was  brought 
The  cause  was  heard  on  the  pleadings  and  testimony,  and  a 
decree  was  entered  by  the  court  below  dismissing  the  bill. 
Affirmed, 

Mr.  W,  G.  Johnson  for  the  appellants;  (Mr.  Calderon 
Carlisle  was  with  him  on  the  brief): 

I.  The  complainants,  and  the  defendants,  except  Thomas 
and  the  District,  place  their  right  to  recover  in  this  cause  upon 
the  clause  in  the  contract  hereinafter  referred  to  and  upon 
Sec.  709,  R.  S.  D.  C,  which  provides  that  "Any  sub-con- 
tractor, journeyman  or  laborer  employed  in  the  construction 
or  repair  of  any  building,  or  in  furnishing  any  materials  or 
machinery  for  the  same,  may  give  at  any  time  the  owner 
thereof  notice,  in  writing,  particularly  setting  forth  the  amount 
of  his  claim  and  the  service  rendered  for  which  his  employer 
is  indebted  to  him,  and  that  he  holds  the  owner  responsible; 
and  the  owner  of  the  building  shall  be  liable  for  the  daim,  but 
not  to  exceed  the  amount  due  from  him  to  the  employer  at 
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the  time  of  notice,  or  subsequently,  which  may  be  recovered 
in  an  action." 

The  act  of  July  2,  1884  (23  Stat,  64),  does  not  repeal  the 
former  $ict,  but  is  expressly  limited  in  its  repealing  effect 
upon  chapter  20  of  the  Revision,  to  "  such  parts  of  chapter 
twenty  "  as  are  "  inconsistent  with  the  provisions  of  this  act" 
Sec.  14,  p.  66. 

There  is  no  inconsistency  between  the  two  statutes — ^the 
later  act  merely  giving  an  additional  remedy  to  a  certain  class 
of  persons  against  die  land  itself,  while  the  old  remedy 
against  the  impaid  balance  in  the  hands  of  the  owner  remains 
unaffected. 

The  giving  of  the  notice  to  the  District  and  the  fact  that 
at  that  time  the  District  had  in  its  hands,  due  to  Thomas,  a 
balance  more  than  sufficient  to  pay  all  the  claims  are  ad- 
mitted on  the  record. 

Under  the  provisions  of  Section  709  the  notice  bound  so 
much  of  that  balance  as  was  necessary  to  pay  the  amounts 
due  by  Thomas. 

2.  By  the  terms  of  the  contract  between  the  defendants 
Thomas  and  the  District  the  defendant  Thomas  agreed 
to  see  to  the  full  and  punctual  payment  of  all  material- 
men, and  the  right  was  allowed  and  reserved  to  the  District 
to  retain,  in  its  discretion,  funds  for  that  purpose.  This  was 
not  for  tfie  benefit  of  the  District  nor  of  Thomas,  but  for  the 
benefit  of  the  material-men,  and  though  discretionary  in  the 
District  to  exercise  it  or  not,  when  once  exercised  the  Dis- 
trict became,  by  the  terms  of  the  contract  witii  Thomas,  a 
trustee  of  such  fund  as  it  might  withhold,  for  the  benefit  of 
the  unpaid  material-men. 

Mr,  S,  T,  Thomas  and  Mr,  A,  B,  Duvall  ior  the  District 
of  Columbia  : 

I.  Whatever  money  is  in  the  hands  of  the  accounting 
officers  of  the  District  of  Columbia  representing  the  balance 
due  the  contractor  for  the  erection  of  said  schoolhouse,  is 
held  by  them  in  their  official  capacity  as  municipal  officers. 
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A  municipal  corporation  in  the  absence  of  statute  is  not 
liable,  on  grounds  of  public  policy,  to  be  garnished  for  debts 
due  its  contractors.  This  question  is  res  judicata  in  this 
District  Manufacturing  Company  v.  Taylor,  i  M.acA.,  4. 
The  District  of  Columbia  is  an  agency  of  government,  and 
should  not  upon  principles  of  public  policy  be  made  the 
vehicle  for  collecting  private  dd>ts.  To  involve  a  munid* 
pality  in  litigation  in  which  k  has  no  interest  is  to  interfere 
with  the  administration  of  public  business.  McDoug€d  v. 
Supervisors,  4  Minn.,  189. 

2.  The  case  is  as  though  it  were  an  attempt  on  the  part  of 
the  complainant  to  enforce  a  mechanics'  lien  against  the 
schoolhouse  erected  by  Thomas.  Indeed,  reference  is  made 
on  the  brief  of  counsel  for  the  appellant  to  section  709  of  the 
District  Revised  Statutes,  relating  to  mechanics'  liens,  and 
the  right  to  recover  is  based  on  that  section  and  the  retain 
clause  of  the  contract  It  is  well  settled,  that  tuiless  permitted 
by  statute,  mechanics'  liens  do  not  attach  upon  public  school- 
houses  and  the  land  upon  which  they  are  erected.  Thomas 
v.  Urbana  School  District,  71  111.,  283  ;  Chamock  v.  Colfax, 
21  Iowa,  70;  Williams  v.  Controllers,  18  Pa.  St,  275.  In  the 
absence  of  statutory  provision,  public  policy  and  public  ne- 
cessity alike  forbid  the  acquisition  or  enforcement  of  such  a 
lien  against  public  property  held  for  private  use.  So  far  as 
section  709,  of  the.  Revised  Statutes  of  the  United  States 
relating  to  the  District  of  Columbia  (relied  on  by  the  com- 
plainant) is  concerned,  it  was  part  of  the  Mechanics'  Lien 
Law  as  it  existed  prior  to  July  2,  1884,  and  was  repealed  by 
the  act  of  Congress  of  that  date  (23  Stat,  64),  to  amend 
chapter  20  of  the  Revised  Statutes  of  the  District  Forsberg 
v.  Lefler,  ante,  p.  36. 

Mr.  Andrew  A.  Lipscomb  for  the  appellee  Thomas. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

We  are  not  aware  of  any  pi:inciple  upon  which  the  bill  in 
this  case  can  be  maintained.  The  effort  is  made  to  maintain 
it  under  Section  709  of  the  Revised  Statutes  relating  to  the 
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District  of  Columbia,  giving  a  sub-contractor  the  right  to 
garnish  or  give  notice  to  the  owner  of  a  building  of  his  claim 
against  his  employer,  and  that  he  holds  the  owner  responsible 
therefor;  the  section  of  the  statute  declaring  that  "the  owner 
of  the  building  shall  be  liable  for  the  claim,  but  not  to  exceed 
the  amount  due  from  him  to  the  employer  at  the  time  of 
notice,  or  subsequently,  which  may  be  recovered  in  an 
action^  By  this  provision  no  lien  is  given  upon  the  build- 
ing upon  which  the  work  or  materials  may  have  been  be- 
stowed; but  the  remedy  given  is  by  action  in  personam 
against  the  owner  of  the  building.  And  by  the  next  succeed- 
ing section  (710)  of  the  statute,  it  is  provided  that-  such  re- 
covery against  the  owner  by  a  sub-contractor  may  be  set  off 
by  the  owner  in  an  action  brought  against  him  by  the  person 
who  otherwise  would  be  entitled  to  recover  the  same  under 
the  contract  But  what  kind  of  action,  whether  at  law  or  in 
equity?  And  to  what  extent  can  this  remedy  be  applied?  If 
the  action  contemplated  by  the  statute  be  one  at  law,  then  the 
present  proceeding  would  be  improper.  It  is  manifest,  how- 
ever, from  the  terms  of  the  statute,  that  the  claimant  must  be 
a  sub-contractor  immediately  under  the  principal  or  original 
contractor  for  the  work;  and  not  a  sub-contractor  in  the 
second  or  more  remote  degree.  Otherwise,  there  would  be 
no  end  or  limit  of  such  claims  upon  the  owner. 

But  is  it  certain  that  these  provisions  of  the  Revised  Statutes 
are  still  in  force?  That  would  seem  to  be  very  questionable. 
By  the  first  section  of  the  act  of  Congress  of  1884,  Ch.  143, 
approved  July  2d,  1884,  it  is  provided  that  every  building 
erected  or  repaired  by  the  owner  in  this  District,  and  the  lot 
of  ground  of  the  owner  upon  which  the  same  is  built,  "  shall 
be  subject  to  a  lien  in  favor  of  the  contractor,  sub-contractor, 
material-man,  journeyman  and  laborer,  respectively,  for  the 
payment  for  work  or  materials  contracted  for  or  furnished 
for  or  about  the  erection  of  such  building,''  &c.,  upon  com- 
plying with  the  provisions  and  requirements  of  the  act.  It 
is  not  pretended  that  the  present  proceeding  has  been  taken 
under  the  provisions  of  this  act  of  1884,  Ch.  143;  and  tiie 
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question  arises,  whether  it  is  a  fair  and  reasonable  construc- 
tion to  hold  that  it  was  the  intention  of  Congress  to  keep  in 
existence  and  operation  the  two  modes  of  proceeding  by  the 
sub-contractor — ^the  one  by  garnishment  and  recovery  in 
personam  against  the  owner,  and  the  other  by  proceeding  in 
rem  against  the  building  and  lot  of  ground?  Whether  it  is 
not  more  reasonable  and  consistent  with  justice  to  suppose 
that  Congress  intended  that  the  latter  mode  of  proceeding, 
being  that  most  specific  and  beneficial,  should  be  taken  as  a 
substitute  for  the  former  mode  of  proceeding  by  way  of  gar- 
nishment? The  act  of  1884,  Ch.  143,  expressly  declares  that 
all  statutes  and  parts  of  statutes  inconsistent  with  the  pro- 
visions of  that  act,  should  be  thereby  repealed.  The  entire 
consistency  of  the  two  modes  of  proceeding  would  be  rather 
difficult  to  maintain. 

But,  assuming,  without  deciding,  that  the  remedy  pro- 
vided by  the  Revised  Statutes  is  still  in  force,  and  co-exists 
with  that  furnished  by  the  act  of  1884,  still,  we  are  of  opinion 
that  such  former  remedy  does  not  apply  in  this  case.  This 
is  an  attempt  by  equitable  garnishment  to  bind  the  money 
due  the  contractor  Thomas,  in  the  hands  of  the  municipal 
corporation  of  this  District  This,  we  think,  cannot  be  done. 
If  it  could  be  done  in  this  instance,  it  could  be  done  in  hun- 
dreds of  other  cases;  and  the  consequences  would  be,  that  the 
municipal  government  would  constantly  be  liable  to  the  ob- 
struction and  embarrassment  in  the  administration  of  muni- 
cipal affairs,  that  such  claims  and  resulting  litigation  would 
necessarily  produce.  In  the  absence  of  express  legislation 
making  the  mimicipal  corporation  liable  to  such  proceeding,, 
both  reason  and  public  policy  forbid  it. 

It  is  true,  the  authorities  upon  this  subject  are  not  har- 
monious; and  while  some  of  the  cases  hold  that  funds  in  the 
hands  of  municipal  corporations  may  be  attached  or  arrested 
by  garnishment,  others  hold  that  such  bodies  should  be  ex- 
empt from  garnishment  cmly  for  certain  classes  or  species  of 
debts  due  by  them.  But  the  great  weight  of  authority  is  de- 
cidedly against  allowing  any  garnishment  or  attachment  at  all 
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in  the  hands  of  municipal  corporations.  It  is  not  supposed 
to  be  within  the  contemplation  of  the  legislature,  unless  ex- 
pressly provided,  because  of  its  great  inconvenience  and  em- 
barrassmenty  and  therefore  against  public  policy. 

The  doctrine  and  reasons  of  the  exemption  are  nowhere 
better  stated  than  by  the  late  Mr.  Justice  Lawrence,  of  the 
Supreme  Court  of  Illinois,  in  the  case  of  Merwin  v.  City  of 
Chicago,  45  111.,  133.  In  that  case  the  question  of  the  lia- 
bility of  the  municipal  corporation  of  Chicago  to  garnish- 
ment was  involved,  and  in  delivering  the  opinion  of  the  court, 
the  learned  justice,  in  discussing  the  question,  said:  "But,  in 
our  opinion,  the  city  should  not  be  subjected  to  this  species  of 
litigation,  no  matter  what  may  be  the  character  of  its  indebt- 
edness. If  we  hold  it  must  answer  in  all  these  cases,  and  the 
exemption  from  liability  be  allowed  to  depend  in  each  case 
upon  the  character  of  the  indebtedness,  we  still  leave  it  liable 
to  a  vast  amount  of  litigation  in  which  it  has  no  interest,  and 
obliged  to  spend  the  money  of  the  people  and  the  time  of  its 
officials  in  the  management  of  matters  wholly  foreign  to  the 
object  of  its  creation.  A  municipal  corporation  cannot  be 
properly  turned  into  an  instrument  or  agency  for  the  collec- 
tion of  private  debts.  It  exists  simply  for  the  public  welfare, 
and  cannot  be  required  to  consume  the  time  of  its  officers  or 
the  money  in  its  treasury  in  defending  suits,  in  order  that  one 
private  individual  may  the  better  collect  a  demand  due  from 
another.  A  private  corporation  must  assume  the  same  duties 
and  liabilities  as  private  individuals,  since  it  is  created  for 
private  purposes.  But  a  municipal  corporation  is  a  part  of 
the  government.  Its  powers  are  held  as  a  trust  for  the  com- 
mon good.  It  should  be  permitted  to  act  only  with  refer- 
ence to  that  object,  and  should  not  be  subjected  to  duties,  lia- 
bilities or  expenditures  merely  to  promote  private  interests  or 
private  convenience.'' 

The  same  doctrine  has  been  laid  down  in  the  most  unquali- 
fied terms  in  many  other  of  the  State  courts.  McDougal  v. 
Supervisors^  4  Minn.,  130;  Erie  v.  Knapp,  29  Penn.  St.,  173  ; 
Wallace  v.  Lawyer,  54  Ind.,  501  ;  Switzer  v.  City  of  Welling- 
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tan,  40  Kans.,  250 ;  Dotterer  v.  Bowe,  84  Ga.,  769 ;  Giy  of 
Baltimore  v.  Root,  8  Md.,  95.  And,  as  we  understand,  the 
same  principle  has  been  held  and  applied  by  the  Supreme 
Court  of  this  District,  in  the  case  of  Manf.  Co.  v.  Taylor,  3 
MacA,  4. 

It  is  urged,  however,  that  there  is  a  provision  in  the  con- 
tract between  the  municipal  corporation  and  Thomas,  where- 
by the  former  reserved  to  itself  the  right  to  retain  money  in 
its  hands  until  all  material-men  were  fully  paid.  And  it  is 
contended  that  the  appellants  are  entitled  to  the  benefit  of  that 
provision,  and  that  it  is  binding  as  between  the  appellants 
and  the  municipal  corporation.  But  this  reservation,  accord- 
ing to  its  terms,  was  mere  matter  of  discretion;  and  it  cer- 
tainly created  no  obligation  in  favor  of  material-men,  not 
parties  to  the  contract,  that  they  could  enforce  as  against  the 
municipal  government.  There  is  nothing  in  this  case  that 
constitutes  the  municipal  corporation  a  trustee  for  those  who 
might  deal  with  and  trust  the  contractors  of  the  city. 

We  think  the  learned  justice  below  was  right  in  dismissing 
the  bill,  and  the  order  passed  by  him  must  therefore  be 
affirmed,  with  costs. 

Order  dismissing  bill  affirmed,  with  costs  to  appellees. 


Digitized  by 


Google 


Utermehle  v.  McGreal.  359 


UTERMEHLE  v.  McGREAL. 


Desds  of  Trust,  forrclosure  of  ;  Subrogation  ;  Infancy; 
Contracts. 

1.  It  is  optional  with  the  holder  of  a  deed  of  trust  to  foreclose  by 

directing  a  sale  by  the  trustees  named  therein,  or  by  judicial 
process,  seeking  the  aid  of  a  court  of  equity  for  that  purpose. 

2.  Where  a  purchaser  of  real  estate  pays  the  purchase  money,  partly  in 

cash  and  partly  in  notes,  to  the  vendor,  secured  by  a  deed  of  trust 
upon  the  property,  and  subsequently  negotiates  another  loan  upon 
the  property  with  one  who  advances  the  money  to  take  up  the  pur- 
chase money  notes  and  who  becomes  the  holder  thereof,  the  lender, 
although  himself  secured  by  a  deed  of  trust  upon  the  property  for 
his  advances,  becomes  subrogated  to  all  the  rights  and  equities 
of  the  original  vendor,  and  is  entitled  to  foreclose  the  deed  of 
trust  securing  the  purchase  money  notes. 

3.  An  inf ant/fm^  covert  who  has  borrowed  money  from  one  ignorant  of  her 

infancy,  for  the  purpose  of  paying  part  of  the  purchase  money  of  a 
lot  and  erecting  a  house  thereon,  and  who  has  secured  the  payment 
of  the  loan  by  a  deed  of  trust  on  the  property,  cannot  defeat  the 
foreclosure  of  the  trust,  and  so  continue  in  the  enjoyment  of 
the  property  free  from  the  indebtedness,  by  a  disaffirmance  of  her 
obligation  on  coming  of  age,  upon  the  ground  of  infancy  at  the 
time  of  the  execution  of  the  deed  of  trust. 

4.  Where  an  infant  seeks  to  disaffirm  her  contract  on  coming  of  age,  she 

must  return  the  consideration,  if  it  be  in  her  power;  and  it  is 
iiiimaterial  that  the  consideration  has  changed  form  since  the 
making  of  the  contract,  and  is  not  on  hand  in  specie. 

No.  96.     Submitted  October  10, 1893. — Decided  November  7,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  dismissing  a  bill  for  the  foreclosure  of  a  deed  of 
trust.    Reversed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

This  is  an  appeal  from  the  decree  of  the  Supreme  Court  of 
the  District,  in  special  term,  dismissing  appellant's  bill  to 
foreclose  a  deed  of  trust  upon  a  certain  lot  in  the  city  of 
Washington. 

It  appears  from  the  evidence  that  the  lot  was  purchased 
September  3,  1887,  by  Robert  E.  Moore  and  his  wife,  Car- 
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lotta  M.  Moore  (now  Carlotta  M.  McGreal,  the  principal  de- 
fendant), of  H.  C.  Porter,  who  conveyed  it  to  them  as  joint 
tenants.  The  purchase  price  was  $4,250,  of  which  Moore 
paid  $1,400  in  cash,  giving  the  joint  note  of  himself  and  wife 
for  $1,600  secured  by  a  deed  of  trust  on  the  premises,  and  as- 
suming a  purchase  money  note  due  by  Porter  for  $1,250, 
which  was  secured  also  by  a  prior  trust  deed  executed  by 
Porter.  Moore  died  in  April,  1888,  whereupon  his  wife  be- 
came the  owner  of  the  property  in  fee  simple,  subject  to  the 
two  deeds  of  trust  aforesaid.  Upon  her  failure  to  pay  the 
debt  due  Porter,  the  lot  was  advertised  for  sale,  under  the 
trust  deed,  in  May,  1889. 

Mrs.  Moore,  through  her  mother  as  next  friend,  filed  a  bill 
to  enjoin  this  sale,  on  the  ground  that  she  was  a  minor  when 
she  signed  the  deed  of  trust,  and  procured  a  restraining  order 
which  was  afterwards  discharged. 

Mrs.  Moore  had  been  anxious  to  erect  a  house  upon  the 
lot,  which  was  vacant,  and  then  owned  a  party  wall  interest 
in  the  buildings  adjoining  on  each  side.  To  accomplish  this 
purpose,  as  well  as  to  prevent  the  sacrifice  of  the  lot  sut  forced 
sale  under  the  purchase  money  liens  aforesaid,  she  applied  to 
the  appellant,  Sarah  Utermehle,  for  a  loan  of  $8,000.  She 
represented  the  title  as  perfect,  subject  to  the  said  liens  and 
some  unpaid  taxes  which  were  to  be  paid  off,  together  with 
the  necessary  expenses,  out  of  the  loan,  and  the  remainder 
thereof  was  to  go  to  the  construction  of  the  house.  Mrs. 
Utermehle  agreed  to  lend  the  money,  and  on  October  11, 
1889,  ff2ive  a  check  therefor  to  W.  R.  Woodward,  who,  as  her 
attorney,  was  to  examine  the  title  and  prepare  the  necessary 
papers.  It  was  agreed  by  all  parties  that  the  money  was  to 
remain  in  Woodward's  hands  for  disbursement,  and  he  was 
first  to  take  up  the  purchase  money  notes  aforesaid,  and  pay 
the  necessaiy  expenses  of  making  the  loan,  including  the 
commission  to  Mrs.  Moore's  broker,  and  then  to  pay  out  the 
remainder  in  accordance  with  the  contract  made  by  Mrs. 
Moore  with  one  Myers,  for  the  erection  of  the  house. 

On  October  22,  1889,  Mrs:  Moore  executed  her  note  to 
Mrs.  Utermehle  for  $8,000,  payable  three  years  after  date, 
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with  interest  at  six  per  cent  per  annum,  payable  quarterly, 
with  a  stipulation  that  default  in  the  payment  of  any  instal- 
ment as  it  became  due  should  mature  the  principal.  A  deed 
of  trust  was  also  executed  by  Mrs.  Moore  to  Woodward  and 
Taylor,  trustees,  in  the  ordinary  form,  with  power  of  sale  in 
case  of  default,  etc. 

Woodward  disbursed  the  money  in  strict  accordance  with 
the  agreement,  making  his  last  payment  March  31,  1890,  at 
which  time  $93.01  were  left  in  his  hands.  On  February  17, 
1890,  Mrs.  Moore  married  her  co-defendant,  W.  P.  McGreal, 
and  as  soon  as  the  house  was  finished,  about  April  i,  1890, 
they  moved  into  it  and  have  since  made  it  their  home. 

It  appears  that  Mrs.  McGreal  was  a  minor  when  she  signed 
the  note  and  trust  deed,  having  been  bom  June  20,  1869. 
Neither  Mrs.  Utermehle  nor  her  agents  had  any  knowledge 
of  this  disability  when  the  loan  was  made,  nor  until  about 
June  13,  1890. 

Mrs.  Moore's  mother  lived  with  her  before  and  during  the 
negotiations  for  the  loan  and  the  erection  of  the  house,  and 
was  fully  informed  of,  and  gave  her  approval  to,  everything 
that  was  done.  No  questions  were  ever  asked  with  respect 
to  Mrs.  Moore's  age,  and  no  misrepresentations  thereof 
were  made.  There  was  nothing  to  suggest  the  inquiry.  Mrs. 
Moore  was  a  g^own  woman,  and  had  been  a  widow  for  a  year 
and  a  half.  It  is  true  that  she  had  alleged  her  minority  in 
the  bill  filed  in  May,  1889,  to  restrain  the  sale  of  the  lot  under 
the  deed  of  trust  to  secure  the  purchase  money  notes  to 
Porter,  but  Mrs.  Utermehle's  attorney  never  saw  these 
papers  and  only  knew  that  a  bill  was  pending  to  restrain  the 
sale,  which  having  failed  of  its  purpose,  was  to  be,  and  be- 
fore the  loan  was  completed  was,  dismissed.  The  mother, 
when  questioned  as  a  witness,  said  that  they  did  not  mention 
Mrs.  Moore's  minority  "  because  she  asked  for  the  loan  in 
good  faith  and  intended  to  do  what  was  right."  It  was  not 
pretended  that  any  undue  advantage  was  taken  of  Mrs.  Moore 
in  making  the  loan.  The  loan  was  decidely  to  her  advantage; 
it  prevented  the  sale  of  the  lot  and  enabled  her  to  build  a 
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house  upon  it,  the  enjoyment  of  which  she  still  possesses. 
The  lot  cost  originally  $4,250,  and  its  value  with  the  improve- 
ments on  it  at  the  time  of  the  trial  was  proved  to  be  at  least 
$12,000. 

Mrs.  Moore  paid  the  first  instalment  of  interest  that  fell 
due,  and  made  no  sign  of  an  intention  to  repudiate  the  con- 
tract until  more  than  two  months  after  she  had  moved  into 
the  house.  The  first  notice  was  contained  in  a  letter  to  Mrs. 
Utermehle's  agent,  June  13,  1890,  and  this  was  followed  up 
June  20,  1890— the  day  of  arrival  at  majority — ^by  a  formal 
repudiation  of  the  note  and  deed  of  trust,  which  was  recorded 
and  a  copy  served  upon  appellant  and  the  trustees. 

Upon  hearing,  the  court  below  refused  any  relief  whatso- 
ever, and  dismissed  the  bill.  From  this  decree  complainant 
appealed  to  the  General  Term,  from  whence  it  has  been  regu- 
larly transferred  to  this  court. 

Mr,  Wm,  Redin  Woodward  and  Messrs,  Edwards  & 
Barnard  for  the  appellant: 

1.  The  appellant,  and  complainant,  is  entitled  to  a  fore- 
closure of  the  deed  of  trust  by  judicial  process,  whether  any 
concealed  infirmity  in  the  deed  of  trust,  or  a  refusal  or  ina- 
bility on  the  part  of  the  trustees  to  execute  the  trust  is  shown 
or  not.  R.  S.  D.  C,  Sec.  808  ;  Dodge  v.  Freednunis  Sav- 
ings &  Tr,  Co.,  106  U.  S.,  445;  Am.  and  Eng.  Enc  of  Law, 
Vol.  3,  p.  277,  par.  17,  and  notes;  Jones'  Mortgages,  Vol.  2, 
Sec  1443;  Story's  Eq.,  Vol.  2,  p.  332;  Hill  on  Trustees,  175; 
Warehime  v.  Carroll  Co,  B.  A,,  44  Md.,  516;  Marriott  v. 
Hardestyy  8  Ala.,  694  and  706;  Carradine  v.  O'Connor^  21 
Ala.,  573;  Morrison  v.  Bean,  15  Texas,  269;  Thompson 
v.  Houze,  48  Miss.,  450 ;  McDonald  v.  Vinson,  56  Miss.,  497. 

2.  Executed  contracts  of  infants  are  voidable,  not  void. 
Such  a  contract  may  be  affirmed  or  disaffirmed  by  an  infant 
at  his  election  when  he  attains  his  majority.  But,  if  he  elects 
to  disaffirm,  to  be  effective,  he  must  at  the  same  time  also  in- 
clude, if  then  in  a  position  to  do  so,  the  return  to  the  other 
party  of  the  consideration  or  its  fruits.    While  the  right  of 
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disaffirmance  is  preserved,  the  preponderance  of  authority  is 
in  favor  of  holding  an  infant  to  common  honesty,  and,  if  in 
her  possession  or  under  her  control  when  of  full  age,  to  re- 
turn the  consideration  or  the  property  into  which  it  has  been 
traced.  2  Kenfs  Com.,  240;  Wilson  v.  Wallace y  64  Miss., 
13;  Zouch  V.  Parsons,  3  Burr.,  1794;  Strain  v.  Wright,  7 
Cia.,  568.  The  contract,  however,  must  be  disaffirmed  in  toto ; 
"  that  is  to  say,  if  he  has  property  in  his  hands,  acquired  by 
the  contract,  the  other  party  may  reclaim  it."  Carpenter  v. 
Carpenter,  45  Ind.,  142;  Carr  v.  Clough,  26  N.  H.,  293  ;  Bad- 
ger V.  Phinney,  1 5  Mass.,  363 ;  Hibbard  v.  Cummings,  i 
Greenl.  (Me.),  1 1  ;  MonL  Bldg,  A,  v.  Herman,  33  Md.,  133;  60 
Miss.,  431 ;  Bailey  v.  Bamberger^  1 1  B.  Mon.  (Ky.),  115.  See 
also  Tyler  Inf.&  Cov.,  Sees.  36, 37, 38,  pp.  78-82;  Bac.  Abr., 
Lease  B;  Schouler's  Dom.  Rel.,  Sec.  446;  Story  Contracts, 
Sec.  42;  Jones'  Mortg.,  Sec.  104;  9  Vin.  Abn,  414  ("  Enfant  ")• 
It  may  be  unnecessary  to  multiply  citations.  In  the  lan- 
guage of  the  court,  in  21  Vt,  at  page  500,  "  the  good  sense 
and  equity  of  the  doctrine  seems  too  apparent  to  require  any 
reasoning  or  authorities  to  support  it''  As  the  decision  of 
the  special  term,  however,  is  not  in  accord  with  this  position, 
attention  is  invited  to  the  following  additional  cases  which 
are  in  harmony  with  the  rule  contended  for  in  behalf  of  the 
complainant :  Manning  v.  Johnson,  26  Ala.,  446 ;  Hastings 
v.  DoUarhide,  24  Cal.,  195  ;  Riley  v.  Mallory,  36  Conn.,  206 ; 
Skinner  v.  Maxwell,  66  N.  Car.,  45  ;  Thomason  v.  Phillips, 
73  Ga.,  140 ;  Stout  v.  Merrill,  35  Iowa,  47 ;  Phillips  v.  Green, 
5  T.  B.  Mon.  (Ky.),  345  ;  Dana  v.  Combs,  6  Greenl.  (Me.), 
89 ;  Boy  den  v.  Boy  den,  9  Met.  (Mass.),  521  ;  Young  v.  Mc- 
Kee,  13  Mich.,  552;  Cogley  v,  Cushman,  16  Minn.,  397; 
Kerr  v.  Bell,  44  Mo.,  120;  Uecken  v.  Koehn,  21  Neb.,  571  ; 
Roberts  w,  Wiggin,  i  N.  H.,  73;  Roofw.  Stafford,  7  Cow. 
(N.  Y.),  179 ;  Henry  v.  Root,  33  N.  Y.,  526 ;  Lynde  v.  Budd, 
2  Paige  Ch.,  191 ;  Curtiss  v.  McDougall,  26  Ohio  St.,  66; 
Wade  V.  Lowe,  69  Texas,  522 ;  Smith  v.  Evans,  5  Humph. 
(Tenn.),  70;  Weedv,  Beebe,  21  Vt.,495  ;  Mustard  w.  Wohl- 
ford,  15  Gratt.  (Va.),  340;  Callis  v.  Day,  38  Wis.,  643  ; 
Gillespie  v.  Bailey,  12  W.  Va.,  70. 
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3.  The  appellant  was  subrogated  to  the  rights  of  Porter, 
the  original  vendor  of  Mrs.  McGreal  and  her  husband,  and 
the  appellant  thereby  succeeded  to  all  of  Porter's  rights,  and, 
as  such  vendor,  became  the  equitable  assignee  of  the  securi- 
ties he  held  and  surrendered  to  her  for  full  value,  and  a  court 
of  conscience  will  protect  her  in  that  position,  Jones' 
Mortg.,  Sees.  874-877  and  1080;  3  Pom.  Eq.,  Sec.  1300  and 
note ;  Ottman  v.  Moak^  3  Sandf.  Ch.,  431  (472).  In  sub- 
stance, the  trust  deed  to  secure  the  $8,000  was,  quo  ad,  the 
unpaid  purchase  money,  an  extension  of  its  payment  by  Mrs. 
Utermehle  as  the  equitable  assignee  of  Porter's  securities. 
And  that  full  relief  may  be  given  to  her  in  this  position  the 
formal  releases  of  his  securities  will  be  treated  by  the  court  as 
a  nullity  or  set  aside.  Jones'  Mortg.,  Sec.  877.  Porter's 
conveyance  and  the  trust  deeds  he  held  to  secure  the  unpaid 
purchase  money  constitute  but  one  transaction,  Jones' 
Mortgs.,  Sec.  104,  and  cases  cited;  Roberts  v.  Wiggin,  i 
N.  H.,  37  ;  Bigelowv,  Kinney,  3  Vt.;  358  ;  Young  v.  McKee, 
13  Mich.,  565  ;  5  Ga.,  568 ;   Callis  v.  Day,  38  Wis.,  647. 

4.  Mrs.  McGreal,  against  whom  relief  is  sought  by  the  bill, 
occupies  no  different  position  than  she  would  if  she  were 
plaintiff  asking  affirmative  aid,  under  similar  circumstances, 
of  the  court.  The  defense  interposed  by  plea  is  to  be  met  by 
the  same  rules  as  would  control  her  efforts  if  she  were  in 
court  as  plaintiff  in  the  first  instance.  An  executed  contract 
is  binding  until  avoided.  On  attaining  full  age  Mrs.  Mac- 
Greal,  if  desirous  of  availing  herself  of  her  disability,  was 
compelled  to  act,  either  voluntarily  or  as  a  suitor  in  the 
courts.  In  either  case  she  was  met  with  the  same  just  rule 
concerning  the  return  of  the  consideration  as  a  condition  for 
her  release  of  the  alleged  burden  she  undertook  to  avoid. 
There  is  no  escape  from  this.  Non-action  will  not  do,  for 
such  a  course  coupled  with  the  retention  or  use  of  the  con- 
sideration, amounts,  as  adjudged  in  numerous  cases,  to  an 
affirmance.  Bigelow  v.  Kinney,  supra;  Dana  v.  Combs, 
supra;  Phillips  v.  Green,  supra;  Hibbard  v.  Cummings,  supra. 
Courts  of  equity  are  always  open  for  the  administration  and 
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correction  of  trusts.  In  determining  controversies  between 
trustees  and  cestuis  que  trust  it  searches  the  conscience  of 
both  and  disposes  of  the  controversy  on  just  and  equitable 
principles  without  discrimination,  we  submit,  as  to  the  posi- 
tion of  the  parties  before  the  court,  whether  plaintiff  or  de- 
fendant Farrellw,  Mayor,  etc.,  Balt.\  Ct  Apps.  Md.,  Wash. 
Law  Rep.,  Vol.  20,  p.  380 ;  26  N.  H.,  296. 

Mr.  Charles  A.  Elliott  for  the  appellees: 

1.  A  court  of  equity  sihould  not  have  been  appealed  to  to 
foreclose  this  deed  of  trust,  when  the  parties  had  by  conven- 
tion provided  the  mode  of  its  execution  without  the  aid  of 
the  court.  The  defendant  should  not  be  put  to  the  expense 
of  a  suit  and  trustees  be  appointed  by  the  court  in  the  place 
of  those  who  were  selected  because,  perhaps,  of  their  pecu- 
liar fitness,  and  in  whom  was  vested  the  legal  tide  to  the  land. 
The  court  should  not  take  in  charge  the  execution  of  a  con- 
tract made  between  competent  parties,  in  which  the  rights 
and  remedies  of  each  are  clearly  defined  by  the  instrument 
itself.  No  special  circumstances  are  alleged  that  would  give 
the  court  jurisdiction,  and  this  is  fatal  on  demurrer,  or  indeed 
at  any  stage  of  the  proceedings. 

2.  A  contract  of  the  character  of  the  one  involved  in  this 
suit  is  voidable  on  the  part  of  an  infant,  and  subject  to  his 
right  of  election,  when  he  shall  have  attained  his  majority,  to 
affirm  or  disaffirm  it  To  constitute  an  affirmance  there  must 
be  some  act  done  after  the  party  has  reached  the  age  of 
twenty-one  years  "  to  confirm  "  the  contract  Whilst  acts  in 
pais  may  amount  to  a  oonfirma»tion  of  a  deed,  those  acts  must 
have  been  done  after  the  party  has  become  of  age,  and  must 
be  of  such  a  solemn  and  unequivocal  nature  as  to  establish  a 
clear  intention  to  confirm  the  deed  after  a  full  knowledge  that 
it  was  voidable.  Acts  or  conduct  during  minority  will  not 
preclude  or  estop  a  party  from  exercising  such  right  of  dis- 
affirmance or  interposing  the  defense  of  infancy  when  suit  is 
brought  to  enforce  such  contract  Tucker  v.  Mor eland,  10 
Pet.,  59 ;  Sims  v.  Everhardt,  102  U.  S.,  300 ;  Stansbury  v. 
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Ingleharty  20  D.  C.  ;  Zauch  v.  Parsons,  3  Burr.,  1791  ,* 

I  Am.  Lead.  Cas.,  259,  and  cases  cited ;  Dickerson  v.  Cols- 
grove,  100  U.  S.,  578 ;  Kirk  v.  Hamilton,  102  U.  S.,  68 ; 
Bigelow  on  Estoppel,  60 ;  People  v.  Brown,  67  111.,  435  ; 
Brantley  v.  Wolf,  60  Miss.,  422  ;  McCarty  v.  Carter,  49  111., 
53;  Wielandv,  Kobick,  no  111.,  16;  Brown  v.  McCune,  5 
Sandf.  Ch.,  228;  Baker  v.  5"/^^,  136  Mass.,  405  ;  Conrad 
V.  Lane,  26  Minn.,  389 ;  Whitcomb  v.  Joslyn,  5 1  Vt.,  79 ; 
/VV^A  V.  Laycock,  7  Ind.,  412  ;  Wilson  v.  Branch,  yj  Va.,  65  ; 
Myers  v.  Sanders,  7  Dana,  507  ;  6^^://  v.  Martin,  4  Ch.  Dec., 
428. 

3.  The  appellant  had  constructive  notice  of  the  non-age  of 
the  appellee,  Mrs.  McGreal,  before  any  money  was  disbursed 
and  before  the  execution  of  the  note  and  deed  of  trust,  by 
the  pendency  of  the  equity  suit  of  Moore  v.  Porter,  wherein 
it  appeared  that  she  was  a  minor.  Dibble  v.  Jones,  5  Jones 
Eq.(N.  0,389. 

4.  When  an  infant  disaffirms  his  contract  of  sale  and  seeks 
to  recover  back  money  paid  by  him,  he  must  return  the  thing 
purchased  to  the  vendor,  subject  to  this  qualification,  that  he 
has,  when  he  exercises  his  election  in  his  possession  or  under 
his  control,  the  identical  thing  purchased,  so  that  he  may  re- 
turn it;  so  if  he  sell  real  estate  he  may  not  disaffirm  without 
returning  the  consideration  he  received,  provided  he  has  re- 
tained it  and  it  can  be  returned  in  kind.  If  in  either  case  he 
cannot  restore  the  identical  thing  he  received,  he  is  under  no 
such  obligation  as  a  condition  of  his  recovery.  Tyler  on 
Infancy  (2d  ed.).  Sec.  37,  and  cases  cited;  EwelPs  Lead.  Cas. 
on  Inf.  and  Coverture,  p.  119;  Tucker  v.  Mor eland,  supra ; 
Pf  ice  v.  Furman,  27  Vt,  270 ;  Chandler  v.  Simmons,  97  Mass., 
508  ;  Miller  v.  Smith,  26  Minn.,  248  ;  Pitch  v.  Laycock,  supra  ; 
MUes  v.  Lingerman,  24  Ind.,  385  ;  Sims  v.  Bardoner,  86  Ind., 
87;  Mustard  w,  Whitfora's  Heirs,  15  Gratt.,  329;  Boydenv. 
Boyden,  9  Mete,  5 19 ;  Shaw  and  Wife  v.  Boyd,  5  Sergt.  & 
R»  309,  312;  Bigelow  v.  Kinney,  3  Vt,  353;  Robbins  v. 
Eaton,  10  N.  H.,  561  ;  Catlin  v.  Haddox,  49  Conn.,  492 ; 
Cressingerw.  Welch,  15  Ohio,  156-194;  Connor  v,  Birdsall, 
I  Johns.  Cases,  127  ;  i  Am.  Lead.  Cases,  259,  and  cases  cited. 
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5.  In  this  case  the  infant  has  sought  no  affirmative  relief, 
and  has  not  invoked  the  aid  of  the  court;  on  the  contrary,  she 
is  resisting  a  contract  sought  to  be  enforced  against  her. 
Up(xi  no  principle  can  she  be  deprived  of  her  defense.  The 
maxim  of  "  He  who  seeks  equity  must  do  equity "  applies 
only  to  a  party  who  is  seeking  relief  in  the  character  of  a 
complainant  St  Eq.  Jur.,  Sec.  64.  Another  maxim  of 
equity  might  be  well  remembered,  "  Equity  follows  the  law," 
which,  according  to  Mr.  Story,  means  that:  "  Where  a  rule 
of  the  common  or  the  statute  law  is  direct  and  governs  the 
case  with  all  its  circumstances  on  the  particular  point,  a  court 
of  equity  is  as  much  bound  by  it  as  a  court  of  law  and  can  as 
little  justify  a  departure  from  it*^ 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

I.  The  first  point  to  be  disposed  of,  is  the  contention  of 
the  appellees,  that,  without  reference  to  the  merits,  the  decree 
dismissing  the  bill  should  be  affirmed,  because  the  complain- 
ant having  the  power,  through  the  trustees,  to  sell  under  the 
deed  of  trust,  is  not  entitled  to  foreclosure  by  judicial  process 
Without  at  least  alleging  some  infirmity  in  the  trust  deed,  or 
the  refusal  or  inability  of  the  trustees  to  act  thereunder.  The 
point  is  not  well  taken.  The  special  powers  contracted  for 
in  such  instruments  do  not  take  aiway  the  jurisdiction  of  the 
courts  of  equity;  they  are  merely  additional  thereto,  to  be 
exercised  at  the  option  of  the  mortgagee.  The  mortgagor 
has  no  right  to  complain  if  the  mortgagee  declines  to  exer- 
cise his  summary  remedy  and  resorts  to  the  slower  process  of 
the  court  instead. 

Even  if  this  were  not  the  rule,  the  bill  shows  on  its  face  the 
utter  insufficiency  of  the  contract  remedy,  and  the  necessity 
of  appeal  to  the  powers  of  the  court 

If  it  be  granted  that  the  power  of  sale  in  an  infant's  mort- 
gage is  voidable  only,  and  not  absolutely  void  at  law,  yet, 
after  a  formal  and  complete  renunciation  of  the  contract,  as 
in  this  case,  a  sale  by  virtue  thereof  would  be  of  no  practical 
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value,  for  the  infant,  if  bound  at  all,  is  not  bound  at  law  by 
the  contract,  but  in  equity  by  the  peculiar  facts  of  the  case. 

2.  In  so  far  as  the  right  of  the  complainant  to  a  foreclosure 
for  the  full  amount,  with  interest,  of  the  purchase  money 
notes  taken  up  by  her  and  the  taxes  paid  by  her  on  the  lot  is 
concerned,  there  can  be  no  doubt.  These  were  valid  liens 
upon  the  premises,  the  binding  effect  of  which  could  in  no 
way  be  avoided.  And  besides,  the  occupation  and  claim  of 
the  premises  upon  coming  of  age  would,  if  necessary,  be  held 
a  sufficient  ratification  of  the  original  purchase.  Langdon  v. 
Clayson,  75  Mich.,  204. 

By  the  payment  of  these  notes  and  their  delivery  to  her, 
Mrs.  Utermehle  became  subrogated  to  all  the  rights  and 
equities  of  the  original  vendors  of  the  lot  in  controversy. 

3.  The  questions,  whether  infants'  contracts  are  void,  or 
only  voidable,  the  manner  of  their  disaffirmance  or  ratifica- 
tion, and  the  extent  to  which  they  may  be  held  liable  at  law, 
for  fraud  and  deceit,  have  been  much  discussed  since  the 
famous  decision  of  Lord  Mansfield  in  Zouch  v.  Parsons,  3 
Burr.,  1794,  and  many  subtle  refinements  and  distinctions 
have  been  indulged  in.  And  the  extent  to  which  equity  will 
relieve  against  the  hardship  of  the  rule  at  law  with  respect  to 
the  disaffirmance  of  contracts  made  by  infants  is  involved  in 
a  maze  of  contradictions  by  the  varying  opinions  and 
shades  of  opinion  of  learned  commentators  and  jurists.  The 
harsh  rule  of  the  common  law  has  been  modified  by  the 
courts  in  many  instances,  and  the  general  tendency  of  equity 
seems  to  have  been  towards  the  milder — and  to  our  minds 
more  reasonable — ^rule  of  the  civil  law,  by  extending  the 
liabilities  and  obligations  of  infants. 

Some  of  the  States  have  wisely  legislated  to  this  end,  while 
in  England  the  Infants'  Relief  Act  of  37  Victoria  has  at  least 
settled  some  of  the  leading  points  of  controversy;  but  in  this 
jurisdiction  we  are  left  to  the  common  law  and  the  principles 
of  equity  as  the  foundation  of  decision. 

The  chief  attribute  of  the  common  law  has  ever  been  its 
flexibility,  its   power  of   expansion   and  adaptation  to  the 
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changing  needs  and  circumstances  of  a  complex  civilization, 
advancing  under  the  influences  of  learning,  discovery  and 
invention.  While  sudden  and  radical  changes  in  its  rules 
should  only  be  wrought  by  legislative  power  and  not  by  the 
courts,  yet  these  should  not  adhere  to  the  applications  of  the 
principles  made  in  other  days  under  circumstances  and  sur- 
roundings which  may  have  completely  changed,  bearing  the 
reason  of  the  old  rule  with  them. 

The  condition  of  the  infant  who  has  arrived  at  years  of  dis- 
cretion in  this  age  is  different  to  what  it  was  comparatively 
a  few  years  ago.  Grant  that  the  necessity  for  his  protection 
against  the  designing,  is  as  great  as,  or  even  greater  than,  it 
ever  was;  yet  it  must  be  admitted  that  his  opportunities  are 
far  greater  for  the  perpetration  of  frauds  upon  the  unsuspect- 
ing who  deal  with  him. 

Rules  of  equity  and  good  conscience  which  may  be  made 
to  operate  to  arrest  his  fraudulent  conduct  and  bind  him  to 
restitution  and  reparation  in  plain  cases  calling  therefor,  may 
also  be  made  to  afford  him  ample  protection  from  the  arti- 
fices of  others,  as  well  as  from  the  effects  of  a  reckless  im- 
providence, reasonably  to  be  apprehended  of  him,  by  those 
who  may  deal  with  him. 

The  defendant  in  this  case  did  not  declare  herself  in  words 
to  the  complainant  to  be  of  full  age,  but  the  case  is  in  our 
opinion  none  the  weaker  and  probably  the  stronger  for  that 
in  its  appeal  to  equity.  Had  her  appearance  or  the  circum- 
stances of  the  transaction  been  such  as  to  call  for  a  statement 
to  that  effect,  it  would  have  put  complainant  upon  inquiry 
which  might  not  reasonably  have  stopped  with  such  a  decla- 
ration merely.  But  here  was  a  woman  grown,  and  a  widow 
after  several  years  of  marriage.  She  had  attended  to  her 
own  business  before,  without  question  from  her  mother  and 
natural  guardian,  who  lived  with  her.  There  was  nothing  to 
exdte  suspicion  or  provoke  inquiry  as  to  her  age.  The  fact 
that  she  had  a  few  months  before  alleged  her  infancy  in  an 
attempt  to  defeat  a  just  debt,  which  was  unknown  to  com- 
plainant, when  coupled  with  her  attempt  to  defeat  this  claim. 
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would  seem  to  justify  the  charge  that  her  failure  to  make 
known  her  disability  was  the  result  of  deep  design,  thus  giv- 
ing it  all  the  force  and  effect,  without  any  of  the  resultant 
weakness,  of  a  deliberate  misrepresentation. 

The  right  of  an  infant  to  avoid  a  contract  made  upon  such 
fraudulent  representation,  has  been  denied  in  some  well  con- 
sidered cases.  KUgore  \.  Jordan,  17  Tex.,  341;  FiMs  v. 
Hcdl,  9  N.  H.,  441.  Some  very  learned  and  distinguished 
text  writers  have  expressed  like  opinions. 

"Also,  it  seems,  that  if  an  infant  above  the  age  of  discretion 
be  guilty  of  any  fraud  in  affirming  himself  to  be  of  full  age, 
or  if  by  combination  with  his  guardian  he  make  any  contract 
or  agreement  with  the  intent  afterwards  to  elude  it  by  privi- 
lege of  infancy,  a  court  of  equity  will  decree  it  good  against 
him,  according  to  the  circumstances  of  the  fraud."  Bing- 
ham on  Infancy,  113. 

"  If  an  infant  have  been  guilty  of  positive  fraud,  and  there- 
by imposed  upon  the  other  party  to  his  injury,  he  cannot  set 
up  his  infancy  as  a  defense  to  an  action  for  the  consideration, 
although  the  matter  be  in  contract;  for  by  his  fraud  he 
has  put  himself  without  Uie  pale  of  his  privilege,  and  is  re- 
sponsible to  the  same  extent  as  if  he  were  an  adult."  i  Story 
on  Contracts,  Sec.  66. 

"  Neither  infants  nor  femes  covert  are  privileged  to  prac- 
tice deceptions  or  cheats  upon  other  innocent  persons."  i 
Story  Eq.  Jur.,  Sec.  385. 

The  Court  of  App^s  of  Maryland  has  also  said  that  there 
might  be  such  a  case  of  gross  fraud  as  to  estop  an  infant 
Mon.  Building  Association,  33  Md.,  134. 

It  may  be  admitted,  however,  that  the  majority  of  cases 
hold  that  an  infant  cannot  be  estopped  by  a  fraudulent  rep- 
resentation that  is  the  basis  of  a  contract  between  him  and 
another.  Very  many,  however,  which  maintain  this  doctrine 
assert  the  right  of  estoppel  against  him  where,  by  his  conduct, 
he  has  led  others  to  act  to  their  prejudice  in  dealing  with 
persons  other  than  himself.  See  Bigelow  on  Estoppel  (4th 
ed.),  584  et  seg. 
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Ferguson  v.  Bobo,  54  Miss.,  121,  is  a  case  of  this  kind. 
The  infant  conveyed  land  to  her  father  to  enable  him  to  ob- 
tain a  loan,  to  secure  which  he  mortgaged  the  land.  She 
had  every  appearance  of  being  of  full  age,  but  made  no  state- 
ment that  she  was.  The  lender  had  no  knowledge  of  her 
non-age,  or  of  any  fact  that  put  him  upon  inquiry.  She  was 
held  estopped  to  set  up  her  infancy  in  avoidance,  though  the 
court  admitted,  in  deference  t?o  authority,  that  had  the  mort- 
gage been  made  by  her  to  the  complainant,  she  would  not 
have  been.  The  distinction  is,  to  say  the  least  of  it,  shadowy 
and  extremely  difficult  of  apprehension.  If  an  infant,  stand- 
ing by  and  making  false  statements,  or  remaining  silent  when 
it  was  his  duty  to  speak,  permit  another  to  contract,  as  his 
own,  with  property  which  belongs  to  the  infant,  or  against 
which  he  has  a  claim,  can  be  thereby  estopped  to  afterwards 
question  its  effect,  then  it  would  seem  that  he  might  as 
reasonably  be  estopped  to  avoid  a  contract  entered  into  with 
himself,  on  the  streng^  of  an  actual  representation  or  tacit 
assertion  of  a  similar  falsehood. 

In  Sims  v.  Everhardt^  102  U.  S.,  300,  which  is  claimed  by 
appellee  to  be  conclusive  of  this  case,  the  complainant,  who 
was  both  a  married  woman  and  an  infant,  conveyed  the  land 
with  her  husband,  and  shortly  after  divorce  from  him,  which 
occurred  many  years  afterward,  disaffirmed  the  deed  and  de- 
manded possession,  which  was  refused.  She  thereupon 
brought  suit,  "  to  set  aside  the  deed,  and  for  an  account  of  the 
rents  and  profits,  as  well  as  of  the  amount  she  is  in  duty 
bound  to  pay  on  account  of  the  purchase  money,''  and  a 
mortgage  on  the  land  which  had  been  paid  off  by  her  grantee. 
It  aK)ears  that  when  the  deed  was  made  doubts  were  enter- 
tained whether  she  was  then  of  age,  and  to  remove  them  she 
signed  a  written  statement,  endorsed  on  the  deed,  that  she 
was  then  of  age.  There  was  no  other  element  of  fraud  in 
the  whole  transaction.  The  court  says,  in  the  opinion: 
"  The  circumstances  under  which  the  deed  was  made  are  to 
be  considered.  There  is  evidence  that  she  was  constrained 
by  her  husband  to  execute  the  deed;  that  his  conduct  to- 
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wards  her  was  abusive,  violent  and  threatening,  in  order 
to  induce  her  to  consent  to  the  sale;'  that  she  was  in- 
timidated by  him;  that  a  look  from  him  would  make  her  do 
almost  anything;  and  that  she  was  in  a  weak  and  nervous 
condition."  The  question  discussed  at  length  in  the  opinion 
was  the  effect  of  lapse  of  time  as  evidence  of  confirmation. 
The  court  did  say,  however,  with  respect  to  the  written 
denial  of  infancy:  "An  estoppel  in  pens  is  not  applicable  to 
infants,  and  a  fraudulent  representation  of  capacity  cannot  be 
an  equivalent  for  actual  capacity." 

But  the  mere  fact  that  it  was  thought  necessary  to  obtain 
a  written  affirmation  of  ability  to  contract,  was  enough  to  put 
the  grantee  upon  notice  of  die  necessity  for  further  proof  in 
that  instance,  where  the  grantor  was  a  married  woman  and 
under  th^  influence  of  a  brutal  and  despotic  husband.  The 
case  is  stronger  because  she  was  laboring  under  the  double 
disability  of  infancy  and  coverture. 

In  consideration,  however,  of  what  was  said  in  Sims  v. 
Everhardty  we  will  pass  the  question  and  turn  to  the  consid- 
eration of  another,  of  a  similar  general  nature,  arising  out  of 
the  same  facts,  which  has  been  urged  as  sufficient  foundation 
for  all  the  relief  asked  by  the  complainant 

4.  Without  reference,  then,  to  whether  the  defendant  should 
be  estopped  by  the  circumstances  surrounding  the  transac- 
tion to  deny  the  effect  of  her  contract,  will  equity  permit  her 
to  hold  all  the  fruits  of  this  loan,  to  live  in  and  enjoy  the  com- 
fortable home  built  therewith,  and  yet  refuse  to  make  return? 
We  think  not:  "Infancy  is  not  permitted  to  protect  fraudu- 
lent acts,  and  therefore,  if  an  infant  takes  an  estate  and  agrees 
to  pay  rent,  he  cannot  protect  himself  from  the  rent  by  pre- 
tense of  infancy  after  enjoying  the  estate,  when  of  age. 

"  If  an  infant  pays  money  on  his  contract,  and  enjoys  the 
benefit  of  it,  and  then  avoids  it  when  he  comes  of  age,  he  can- 
not recover  back  the  consideration  paid.  On  the  other  hand, 
if  he  avoids  an  executed  contract  when  he  comes  of  age  on 
the  ground  of  infancy,  he  must  restore  the  consideration 
which  he  had  received.  The  privilege  of  infancy  is  to  be  used 
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as  a  shield  and  not  as  a  sword.  He  cannot  have  a  benefit  of 
contract  on  the  one  side  without  returning  the  equivalent  on 
the  other.  But  there  are  many  hard  cases  in  which  the  infant 
cannot  be  held  bound  by  his  contract  though  made  in  fraud, 
for  infants  would  lose  all  protection  if  they  were  to  be  bound 
by  their  contracts  made  by  improper  artifices,  in  the  heedless- 
ness of  youth,  before  they  had  learned  the  value  of  character 
and  the  just  obligation  of  moral  duties."  2  Kent  Com..,  240. 
The  learned  Parsons  says:  "And  it  has  been  held  that  an 
infant  can  rescind  his  purchase  and  recover  the  price  he  paid 
only  when  he  is  ready  to  return  the  thing  purchased;  nor  do 
we  think  the  rule  would  be  unjust  to  the  infant,  if  it  did  not 
permit  him  to  rescind  his  purchase,  unless  he  was  both  will- 
ing and  able  to  return  the  thing  purchased  in  substantially  as 
good  a  condition  as  when  he  purchased  it'*     i  Par.  on  Cont, 

327. 

In  Waits  v.  Cresswell^  9  Vin.  Abr.,  415,  Lord  Cowper 
used  an  expression,  the  force  of  which  has  strengthened 
rather  than  weakened  in  tlie  lapse  of  time,  that  "  If  an  infant 
is  old  enough  and  cunning  enough  to  contract  and  carry  out 
a  fraud,  he  ought  to  make  satisfaction  for  if 

In  some  of  the  States  the  doctrine  has  been  held,  and  tena- 
ciously adhered  to,  that  an  infant,  in  order  to  successfully 
disaffirm  his  contract,  must  make  complete  restitution  in  all 
instances,  whether  he  have  it  in  kind  or  not  at  the  time. 
Cumnungs  v.  Powell,  8  Tex.,  81 ;  Stuart  v.  Baker,  17  Tex., 
418 ;  Bingham  v.  Barley,  55  Tex.,  281  ;  Wcuie  v.  Love,  69 
Tex.,  522 ;  Fitts  v.  Hall,  9  N.  H.,  441  ;  Heath  v.  Stevens, 
48  N.  H.,  251  ;  Hall  v.  BuUerfield,  59  N.  H.,  354. 

The  same  doctrine,  though  not  carried  so  far  as  in  the 
Texas  cases,  is  maintained  in  the  following  :  Kerr  v.  Bell,  44 
Mo.,  120 ;  Highly  v.  Barron,  49  Mo.,  103  ;  Baker  v.  Kennett, 
54  Mo.,  88  ;  Smith  v.  Evans,  5  Humphrey  (Tenn.),  70;  Bailey 
v.  Bamberger,  1 1  B.  Mon.,  115;  Middleton  v.  Hoge,  5  Bush, 
478 ;  Bryant  v.  Pottinger,  6  Bush,  473  ;  Adams  v.  Beall,  67 
Md.,  53;  Badger  v.  Phinney,  15  Mass.,  359;  Manning  v. 
Johnson,  26  Ala.,  446  ;  Riley  v.  Mallory,  33  Conn.,  201.  In 
the  case  last  cited,  the  court  states  two  exceptions  to  the  rule 
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that  infants  may  avoid  their  contracts,  one  of  course  being  in 
the  case  of  necessaries,  and  the  other  "  when  he  has  enjoyed 
the  benefits  of  them  and  cannot  restore  the  other  party  to  his 
original  position/' 

The  Supreme  Court  of  Michigan,  in  a  recent  case,  like 
this  in  some  of  its  features,  said:  "  Courts  of  equity  will  al- 
ways view  with  special  favor  and  guard  with  jealous  care  the 
rights  of  infants,  but  they  will  not  lend  their  aid  to  infants  or 
those  who  entrench  themselves  behind  them,  to  perpetrate 
wrongs  upon  innocent  parties,  or  aid  in  depriving  such  par- 
ties of  their  rights."    Langdon  v.  Clay  son,  75  Mich.,  204. 

Notwithstanding  the  number  and  weight  of  the  forgoing 
authorities,  it  may  be  admitted  as  probably  true,  as  claimed 
by  Mr.  Schouler,  the  greater  number  of  authorities  hold  that 
"  it  is  only  when  an  infant,  on  disaffirming  his  contract  at 
majority,  still  has  the  consideration,  that  he  can  be  com- 
pelled to  return  it  as  the  condition  of  disaffirmance;  restitu- 
tion in  full  not  being  a  prerequisite,  but  restitution  of  the  ad- 
vantages as  they  still  remain  to  him  and  capable  of  being 
restored."    Schouler,  Dom.  Rel.,  Sec.  446. 

The  question  is  a  new  one  in  this  jurisdiction,  for  we  can- 
not agree  with  counsel  for  appellee  that  it  is  determined  in 
Tucker  v.  Moreland^  10  Pet,  58.  That  was  an  action  at  law. 
Barry,  a  minor,  executed  a  deed  of  trust,  with  power  of  sale, 
to  secure  a  joint  note  of  himself  and  Bing.  He  remained  in 
possession,  and  upon  coming  of  age  conveyed  the  land  and 
delivered  possession  to  his  mother.  A  sale  was  had  under 
the  trust  deed,  and  the  purchasers  thereat  brought  ejectment 
against  her.  The  then  unsettled  question  as  to  whether  in- 
fants' contracts  are  void  or  only  voidable,  was  discussed  at 
length  by  Mr.  Justice  Story,  who  delivered  the  opinion  of  the 
court,  as  well  as  the  proper  time  and  mode  of  disaffirmance, 
and  what  circumstances  might  amount  to  confirmation. 
There  was  no  point  made,  nor  could  it  have  been  made  with- 
out resort  to  equity,  upon  the  right  to  demand  restitution  as 
a  prerequisite  to  the  right  to  annul  the  contract  altogether. 
It  is  true,  the  learned  justice  did  say:  "  To  give  effect  to  such 
disaffirmance,  it  was  not  necessary  that  the   infant  should 
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first  place  the  other  party  in  statu  quo^^\  but  it  is  apparent 
that  this  was  said  with  respect  to  the  act  of  disaffirmance,  as 
such  at  law,  without  regard  to  its  effect  in  equity. 

Feeling  ourselves  at  liberty  to  adopt  a  view  with  respect  to 
this  vexed  question  consonant  with  our  own  reasoning,  and 
in  accordance  with  our  own  sense  of  sound  public  policy,  as 
involved  in  the  relation  of  infancy,  we  are  of  the  opinion  that 
the  safer  course  lies  between  the  extreme  rule  prevailing  in 
Texas  and  probably  in  New  Hampshire,  that  the  considera- 
tion must,  in  all  cases,  be  restored  before  disaffirmance  can  be 
made  effective,  and  the  other  that  the  return  will  be  required 
only  where  the  infant  has  it  in  specie,  or  has  retained  and 
disposed  of  it,  with  full  knowledge,  after  arriving  at  his  ma- 
jority. 

It  is  in  our  view  impracticable  to  attempt  to  make  a  gen- 
eral rule  applicable  to  all  cases;  each  must  be  decided  in  ac- 
cordance with  its  own  peculiar  facts.  The  infant  should  be 
fully  protected  from  those  who  deal  with  him,  knowing  his 
infancy,  and  with  intent  to  overreach  him,  or  who  with  an  eye 
single  to  their  own  advantage,  disregard  his  apparent  dis- 
ability, or  his  known  improvidence  and  recklessness,  and  do 
him  real  injury,  though  it  may  be  in  no  other  way  than  by 
placing  it  within  his  power  to  stimulate  and  gratify  inclina- 
tions and  appetites  which  he  has  not  the  discretion  or  strength 
of  character  to  control. 

This  view  is  well  expressed  in  Bailey  v.  Bamberger ,  supra, 
as  follows:  "  No  doubt  if  one  should  take  any  advantage  of  an 
infant,  or  should  overreach  or  defraud  him,  he  would  be  so 
guilty  of  wrong  himself  that  he  could  not  demand  a  restora- 
tion of  the  consideration  received  by  the  infant  before  the 
latter  could  avoid  his  contract.  Nor  would  we  say  that  an 
infant  of  tender  years,  or  one  whose  appearance  indicates 
clearly  that  he  is  not  twenty-one  years  of  age,  is  embraced 
within  the  rule." 

The  rule  that  the  infant  shall  in  all  cases  be  made  to  ac- 
count for  actual,  permanent  benefits  received,  seems  now  to 
prevail  in  New  Hampshire,  modifying  to  some  extent  the 
doctrine  of  earlier  cases,  and  is  thus  forcefully  stated:  "The 
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obligation  to  account  for  a  benefit  actually  received  secures 
ample  protection  from  fraud  and  impositicm,  and  at  the  same 
time  prevents  the  privilege  from  being  used  to  perpetrate 
fraud.  It  prevents  their  disability  from  being  *  not  their  pro- 
tection merely,  but  an  extraordinary  legal  ability  to  rob 
others;  not  a  shield,  but  a  sword;  not  a  mere  legal  incapacity 
to  be  plundered  by  their  fellow-men,  but  a  vast  capacity  to 
plunder  them  with  impunity.' "   HaUw,  Butterfield,  59  N.  H., 

358-9. 

Without  further  prolonging  this  discussion,  we  will  con- 
clude by  saying,  that  in  our  opinion  it  would  be  a  reproach 
upon  the  whole  system  of  equity  were  we  to  permit  the  de- 
fendant, under  all  the  facts  and  circumstances  of  this  case,  to 
hold  and  enjoy  all  the  fruits  of  this  fair  and  advantageous 
contract  and  then  repudiate  its  obligation. 

5.  There  is  yet  another  ground  upon  which  the  right  of 
appellant  to  foreclose  for  the  entire  amount  of  her  debt  can  be 
logically  and  justly  maintained.  All  the  authorities  agree 
that  where  the  infant  has  the  consideration  in  hand  at  the  time 
of  the  exercise  of  the  power  of  disaffirmance  it  must  be  re- 
turned before  the  contract  will  be  avoided  in  equity.  Counsel 
for  appellee  do  not  deny  this,  but  contend  that  this  consid- 
eration must  be  on  hand  in  specie.  The  contention,  in  other 
words,  amounts  to  this:  if  an  infant  has  received  land  or 
goods  in  exchange,  he  must  have  the  same  land  or  goods:  if 
money,  he  must  have  the  identical  money. 

According  to  this,  if  an  infant  may  have  made  a  good  ex- 
change of  lands  or  property  and  then  have  re-exchanged,  or 
resold  them,  for  more  property  or  money,  at  a  good  profit, 
which  he  has  in  his  possession  on  arrival  at  majority,  he  may 
nevertheless  disaffirm  his  own  deed  and  recover  the  land  first 
conveyed  by  him,  without  restitution  to  his  vendee.  Or,  if  he 
shall  have  received  money  in  exchange  for  land  at  its  full 
value,  and  then  have  invested  it  in  other  lands  or  in  stocks 
or  bonds  worth  far  more  at  the  time  of  disaffirmance  of  his 
deed  than  the  land  conveyed  by  him,  he  may  notwithstand- 
ing repudiate  his  conveyance,  recover  his  land,  and  make  no 
account  whatever. 
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The  contention  upon  analysis  appears  as  unsound  in 
reason  as  it  is  vicious  in  niorals.  Courts  of  equity  do  not 
regard  the  shadow  or  the  form,  but  the  substance  of  things. 
They  look,  not  at  what  has  apparently  been  done,  but  go 
beneath  the  surface  to  ascertain  what  was  actually  done  or 
intended  to  be  done.  They  convert  land  into  money  and 
money  into  land  in  their  interpretation  of  contracts,  in  the 
adjudication  of  the  rights  of  parties  founded  therein,  not- 
withstanding the  conversion  may  stand  in  intention  or  direc- 
tion only,  in  point  of  fact.  They  convert  deeds  into  mort- 
gages, and  tities  absolute  on  their  face  into  trusts,  when  the 
proofs  justify,  and  the  interests  of  justice  demand.  They 
pursue  trust  property  or  funds,  where  the  proof  exists  to 
trace  them,  tiirough  all  the  various  transformations  that 
cunning  and  fraud  may  be  able  to  effect,  and  where  the 
rights  of  innocent  third  parties  have  not  intervened,  inipress 
them  with  the  character  of  the  originals. 

When  we  look  at  the  facts  of  this  case,  in  this  equitable 
light,  it  is  plain  to  be  seen  that  the  infant  defendant  had,  in 
kind,  on  the  day  of  her  attempted  disaffirmance  the  very 
thing  that  she  bargained  for.  Her  object  in  effecting  the 
loan  was  not  to  borrow  money  merely,  but  to  extend  a  pur- 
chase money  lien,  and  to  build  a  dwelling  on  the  lot  She 
contracted  at  the  same  time  for  the  erection  of  the  house, 
and  consented  that  the  money  should  be  held  by  Woodward, 
who,  to  that  extent,  was  the  agent  and  trustee  of  both  par- 
ties, and  disbursed  by  him  in  taking  up  the  lien  and  paying 
for  the  house  as  its  construction  progressed.  The  money 
was  intended  and  agreed  to  be  converted  into  the  lien  and 
into  the  house.  The  lien  still  exists,  though  changed  in 
form,  and  the  house  stands  upon  the  lot  affording  shelter  to 
the  infant  and  her  second  husband. 

It  follows  from  what  has  been  said  that  the  decree  appealed 
from  must  be  reversed,  with  costs  to  the  appellant,  and 
the  cause  remanded  to  the  court  below  with  directions  to  pass 
a  decree  of  foreclosure  in  conformity  with  this  opinion. 

Reversed, 
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BROWN  V.   WARING. 


Evidence  ;  Mechanics'  Liens. 

1.  In  a  suit  to  enforce  a  mechanics*  lien,  the  burden  is  on  the  com- 

plainant to  show  by  clear  proof  when  the  buildings  were 
commenced,  the  nature  and  character  of  the  work  or  materials 
furnished,  and  the  date  of  the  completion  of  the  buildings  ;  and 
a  failure  to  establish  these  facts,  to  a  reasonable  intent,  will 
cause  a  failure  to  establish  the  claim  to  a  lien. 

2.  Where  a  mechanics'  lien  law  requires  a  notice  of  lien  to  be  .filed 

within  three  months  after  the  completion  of  the  building  against 
which  the  lien  is  sought  to  be  enforced,  the  time  of  filing  the  notice 
will  not  date  from  the  time  of  the  putting  in  of  fixtures,  such  as 
stoves,  electric  bells  and  gas  fixtures,  unless  such  fixtures  are  em- 
braced in  the  contract  for  the  construction  of  the  building. 

No.  97.     Submitted  October  11,  1893.— Decided  November  7,  1893. 

Hearing  on  an  appeal  by  the  complainants  from*  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding  an 
equity  term,  dismissing  a  bill  for  the  enforcement  of  a  me- 
chanics' lien.     Affirmed, 

The  Court  in  its  opinion  stated  the  case  as  follows: 

This  is  a  bill  filed  by  W.  K  Brown  &  Co.  against  William 
Waring  and  others,  for  the  enforcement  of  what  is  alleged  to 
be  or  denominated  as  a  mechanics'  lien.  The  claim  is  for  a 
balance  due  on  account  for  bricks  furnished  for  the  erection 
of  three  houses.  The  bricks  appear  to  have  been  furnished 
between  the  6th  of  November  and  the  27th  of  December, 
1889.  The  houses  are  alleged  by  the  defendants  to  have 
been  completed  in  July  or  August,  1890,  and  the  notice  of 
the  amount  claimed,  as  the  ground  for  lien,  was  not  filed  for 
record  until  the  3d  of  February,  1891.  In  the  meantime,  be- 
tween the  date  when  it  is  alleged  by  the  defendant  that  the 
houses  were  completed,  and  the  date  of  filing  the  notice  of 
claim  for  lien,  the  houses  had  been  mortgaged  or  conveyed 
in  trust,  for  amounts  in  the  aggregate  exceeding  $33,000.^ 
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It  also  appears  that  there  was  a  settlement  of  accounts 
between  the  parties  furnishing  the  brick  and  the  owner  of  the 
houses,  on  the  i8th  of  January,  1890,  and  that  there  was  then 
given  to  the  plaintiffs  a  promissory  note  for  the  balance  as- 
certained, of  $1,000,  at  three  months;  and  that  this  note  was 
curtailed  and  renewed  from  time  to  time  until  October  25, 
1890,  "vrfien  for  the  balance  then  due,  of  $300,  a  negotiable 
promissory  note  was  given,  at  three  months,  which  has  not 
been  paid.  It  is  for  that  amount  that  the  notice  of  claim  has 
been  filed  for  a  lien  on  the  houses. 

Messrs.  Shepperd  &  Lavender  for  the  appellants. 

Mr.  Samuel  Maddox  for  the  appellees. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

Upon  the  case,  as  stated,  three  questions  are  presented: 

1st  Whether  the  proof,  as  against  the  mortgagees  or  in- 
cumbrancers of  the  property,  becoming  such  after  the  erec- 
tion of  the  houses,  and  before  the  claim  for  lien  was  filed,  is 
sufficient  to  establish  the  sale  and  delivery  of  the  bricks  as 
charged? 

2d.  Whether  the  notice  of  the  lien  claimed  was  filed  for 
record  within  the  time  prescribed  by  the  statute?  and  if  so — 

3d.  Whether  the  taking  of  the  promissory  note  on  time,  for 
the  amount  due,  was  not  a  waiver  of  the  right  to  proceed  for 
a  lien? 

I.  With  respect  to  the  first  of  these  questions,  there  is  no 
doubt  of  the  right  of  the  mortgagees  and  others  acquiring  an 
interest  in  the  property  against  which  the  lien  is  sought  to  be 
enforced,  to  require  and  insist  upon  strict  proof  of  everjrthing 
that  is  essential  to  maintain  the  lien.  And  in  this  case  it  may 
be  questicMiable  whether  the  proof  of  the  sale  and  delivery  of 
&e  exact  quantity  of  bricks  charged  for,  is  sufficiently  sup- 
plied by  the  plaintiffs.  They  did  not  produce  any  definite 
orders  for  the  bricks,  nor  did  they  produce  the  books  of  orig- 
inal entries  containing  the  charges  for  them,  nor  the  person 
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who  made  the  original  entries  or  charges  in  the  books.  They 
seem  to  have  relied  principally  upon  a  subsequent  admission 
of  Waring,  the  owner  of  the  property,  as  to  the  correctness 
of  an  account  rendered  to  him  of  the  bricks  furnished. 
Whether  such  admission  be  sufficient  proof  to  support  the 
lien  as  against  third  parties,  may  admit  of  serious  doubt 
But,  in  our  view  of  this  case,  it  is  unnecessary  to  decide  this 
question. 

2.  The  more  important  question  is  as  to  the  time  of  filing 
the  notice  of  the  lien.  The  printed  record  before  us  does  not 
furnish  clear  and  definite  proof  of  the  time  when  the  notice 
of  lien  was  filed.  It  is  stated,  however,  in  the  brief  of  the 
appellants,  that  the  notice  was  filed  on  the  3d  of  February, 
1891,  and  that  statement  has  not  been  controverted.  The 
plaintiffs  claim  priority  for  their  lien  over  all  the  mortgages 
or  deeds  of  trust  on  the  property,  executed  and  recorded  be- 
tween the  3d  of  January,  1890,  and  the  20th  of  January,  1891. 
It  is  true,  the  property  has  been  released  from  the  lien,  by 
order  of  court,  upon  bond  or  undertaking  filed,  which 
stands  in  the  place  of  the  lien.  But  the  fact  of  the  release 
does  not  dispense  in  any  degree  with  the  necessity  of  strict 
proof  to  maintain  the  validity  of  the  lien;  for  upon  that  de- 
pends the  right  of  the  plaintiffs  to  recover  the  personal  judg- 
ment, for  the  payment  of  which  the  bond  or  undertaking  has 
been  given  and  approved.  The  undertaking  has  been  en- 
tered into  by  the  parties  holding  the  mortgage  incumbrances 
upon  the  property;  and  the  condition  upon  which  they  can 
be  made  liable  on  their  undertaking  is  the  showing  by  the 
plaintiffs  that  the  lien  is  good  and  enforceable  against  the 
property.  The  burden  is  upon  the  plaintiffs  to  show  by 
clear  proof,  when  the  buildings  were  commenced,  the  nature 
and  character  of  the  work  and  materials  furnished  and  the 
time  when  the  buildings  were  completed;  and  the  failure 
to  establish  these  facts,  to  a  reasonable  intent,  will  cause  the 
plaintiffs  to  fail  in  their  claim  to  a  lien.  Davis  v.  Alvordy  94 
U.  S.,  545. 

By  Section  2  of  the  act  of  Congress  of  July  2,  1884,  it  is 
provided  that  a  party  wishing  to  avail  himself  of  the  provi- 
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sions  of  the  act,  whether  his  claim  be  due  or  not,  "  shall  file 
in  the  office  of  the  clerk  of  the  Supreme  Court  of  the  Dis- 
trict of  Gilumbia,  during  the  construction,  or  within  three 
months  after  the  completion  of  such  building  or  repairs,  or 
the  placing  therein  or  adjacent  thereto,  of  any  engine,  ma- 
chinery, or  other  thing  as  aforesaid,  a  notice  of  his  intention 
to  hold  a  lien  upon  the  property  declared  by  this  act  liable  to 
such  lien  for  the  amount  due,  or  to  become  due  to  him,  spe- 
cifically setting  forth  the  amount  claimed." 

In  this  case,  Mr.  Waring,  for  whom  the  houses  were  built, 
and  who  certainly  knew  his  own  plans  and  purposes  in  re- 
gard to  them;  Mr.  Arms,  a  real  estate  broker,  who  is  the  trus- 
tee, and  holds  the  deeds  of  trust  upon  the  property,  and  who 
ought  to  be  familiar  with  the  houses,  and  to  know  whether 
they  were  finished  or  not;  and  Mr.  Groff,  a  builder,  who  had 
worked  upon  the  houses,  all  swear  positively  that  the  houses 
were  finished  or  completed  as  early  as  July,  1890,  and  that 
tfiey  were  offered  for  sale  as  completed  houses  in  July,  1890. 

There  is  no  sufficient  evidence  in  the  case  to  countervail 
the  testimony  of  these  three  witnesses.  The  stoves,  gas  fix- 
tures and  electric  bells  that  were  subsequently  placed  in  the 
houses,  and  their  relation  thereto,  are  sufficiently  explained; 
and  they  are  shown  to  be  things  not  essential  to  the  comple- 
tion of  the  buildings  as  such.  The  houses  were  built  for 
sale;  and  the  fixtures  subsequently  placed  therein  might  well 
be  left  to  be  adapted  to  the  tastes  and  notions  of  purchasers 
of  the  property.  Moreover,  there  were  obvious  reasons  for 
not  putting  in  such  fixtures  while  the  buildings  remained 
unoccupied.  Besides,  there  is  a  clear  distinction  made  by  the 
statute  between  the  building  proper  and  things  placed  therein 
as  fixtures.  If  a  party  thinks  proper  and  for  good  reasons 
to  defer  the  placing  of  fixtures  in  his  building,  it  does  not  fol- 
low that  his  building  is  not  complete  in  the  sense  of  the  me- 
chanics' lien  law;  and  the  time  for  filing  the  notice  of  lien, 
grounded  upon  a  claim  for  work  or  materials  furnished  in  the 
erection  of  the  building  will  not  date  from  the  time  of  putting 
in  such  fixtures,  tmless  such  fixtures  be  embraced  in  the  con- 
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tract  for  the  construction  of  the  building.  Any  other  con- 
struction of  the  statute  would  be  liable  to  woric  injuriously 
to  owners,  by  hindering  and  embarrassing  the  sale  of  prop- 
erty, while  it  would  simply  afford  indulgence  to  unnecessary 
delay  on  the  part  of  the  mechanic  or  material  man. 

The  few  small  changes  and  additions  subsequently  made 
about  the  houses,  and  the  few  slight  repairs  made  necessary 
by  exposure,  and  the  want  of  care,  and  occupancy  of  the 
houses,  '^  cannot  be  added  to  work  done  months  before,  so  as 
to  render  the  whole  work  one  continuous  performance,  for 
which  a  single  lien  may  be  filed  "  within  three  months  after 
the  last  change,  addition  or  repair  was  made.  Davis  v.  Al- 
vordy  supra, 

3.  The  question  as  to  the  waiver  of  the  lien  by  taking  the 
promissory  notes  of  the  owner,  need  not  be  considered.  In 
the  view  we  have  taken  of  the  case  it  becomes  quite  unneces- 
sary. We  shall  affirm  the  decree  of  the  court  below,  dismiss- 
ing the  bill  of  the  plaintiffs,  with  costs  to  the  appellees. 

Affirmed. 
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THE  METROPOLITAN  RAILROAD  COMPANY 

V, 

COLLINS. 


Evidknce;  Res  Gestae. 

1.  In  an  action  against  a  street  railway  company  to  recover  damages  for 

personal  injuries  alleged  to  have  been  caused  by  the  sudden  start- 
ing of  defendant's  car,  whereby  the  plaintiff  was  thrown  to  the 
ground,  the  declaration  by  defendant's  transfer  agent  at  a  point 
of  intersection  of  two  of  defendant's  lines,  made  from  two  to  five 
minutes  after  the  accident  occurred,  that  the  conductor  of  the  car 
on  which  plaintiff  was  a  passenger  '*  would  get  into  trouble,"  and 
that  "  he  started  without  my  authority,"  is  not  admissible  as  part 
of  the  res  gestae^  the  declarant  not  being  an  actor  in  the  occurrence^ 
but  occupying  to  the  defendant  the  relation  of  any  other  by-stand- 
er,  and  his  exclamation,  though  near  in  point  of  time,  being  narra- 
tive only  of  a  past  transaction. 

2.  The  rule  relating  to  the  admissibility  of  evidence  as  part  of  the  res 

gestae  is  to  be  more  strictly  construed  in  cases  where  the  declara- 
tions of  agents  or  employees  of  a  defendant  are  sought  to  be  in- 
troduced against  him,  and  especially  where  the  declarant  may  be 
interested  in  exculpating  himself  from  blame  by  inculpating 
another. 

No.  105.     Submitted  October  13,  1893. — Decided  November  7, 1893. 

Hearing  on  an  appeal  by  the  defendant  from  an  order  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
law  term,  overruling  a  motion  for  a  new  trial  on  bill  of  ex- 
ceptions in  an  action  for  personal  injuries.     Reversed, 

The  Court  in  its  opinion  stated  the  case  as  follows: 

This  is  an  appeal  from  a  judgment  rendered  for  plaintiff 
in  an  action  for  damages  on  account  of  an  injury  received  by 
her  while  a  passenger  on  defendant's  horse  cars. 

The  evidence  on  behalf  of  plaintiff  tends  to  show  that  she 
was  in  the  act  of  stepping  into  the  car  at  the  comer  of  F 
and  Ninth  streets,  which  is  a  transfer  point,  when  it  was  sud- 
denly started,  causing  her  to  fall  into  the  street;  while  that 
on  behalf  of  defendant  tends  to  show  that  she  had  taken  her 
scat  in  the  car,  and  then,  without  notice,  had  attempted  to 
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get  out  just  as  the  car  had  been  started,  thereby  receiving 
the  fall.    The  conflict  in  the  evidence  is  irreconcilable. 

Immediately  after  her  fall  plaintiff  was  carried  into  an  ad- 
jacent drug  store,  where  she  received  some  treatment  before 
removal  to  her  home.  On  the  trial,  she  called  a  witness 
to  testify  to  a  declaration  made  by  defendant's  "transfer 
agent"  This  witness  said  that  he  assisted  in  taking  the 
plaintiff  into  the  drug  store,  and  that  she  saw  tiie  transfer 
agent  in  there  "  not  more  than  a  couple  of  minutes  "  after- 
wards, and  heard  him  say,  "  He  "  (meaning  the  conductor) 
"  would  get  into  trouble,"  and  "  that  he  started  without  my 
authority."  The  defendant  objected  to  this  evidence,  but 
the  court  held  it  admissible  as  part  of  the  res  gestae,  where- 
upon defendant  excepted. 

The  transfer  agent  was  also  called  by  the  plaintiff,  and 
said  that  he  did  not  remember  to  have  made  the  remark,  but 
if  he  did,  it  was  made  on  the  street  some  "  two  or  three  or 
five  minutes"  after  the  car  had  gone.  This  was  also  ob- 
jected to.  The  witness  also  said  that  he  gave  no  order  to 
start  the  car.  The  conductor,  called  by  defendant,  said  that 
it  was  part  of  the  transfer  agent's  business  to  start  the  car — 
i.  e.,  to  g^ve  the  order  therefor — but  it  was  customary  for  the 
conductor  to  signal  for  starting  when  the  agent  was  other- 
wise engaged,  and  that  he  did  so  on  this  occasion  because 
the  agent  was  then  talking  to  some  persons,  apparently  giv- 
ing them  information.  It  seems  that  the  transfer  agent 
stands  upon  the  street  at  the  intersection  of  another  line  and 
overlooks  the  transfer  of  passengers  from  one  line  to  the 
other.  It  is  not  contended  that  the  transfer  agent  was  such 
an  ofHcer  as  that  his  declaration  was  admissible  as  an  admis- 
sion of  the  defendant  corporation,  and  the  sole  question  is — 
Was  it  competent  as  part  of  the  res  gestae  ? 

Mr,  Nathaniel  Wilson  for  the  plaintiff  in  error: 

I.  Statements  made  by  the  defendant's  servant,  a  transfer 
agent  at  the  comer  of  F  and  Ninth  streets,  relative  to  tlie 
conduct  of  another  servant,  the  conductor,  made,  not  during 
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the  transaction  which  resulted  in  the  injury  to  the  plaintiff, 
but  afterwards,  and  at  another  place,  were  wholly  inadmissi- 
ble as  evidence  of  the  defendant's  negligence  or  as  an  ad- 
mission of  its  liability.  If  at  the  time  and  place  mentioned, 
in  respect  of  the  transfer  agenf  s  statement,  the  conductor 
himself  had  made  a  distinct  admission  that  the  accident  was 
caused  by  his  negligence,  such  statement  would  have  been 
irrelevant  and  inadmissible.  The  accident  itself  was  then  a 
thing  of  the  past,  the  injury  was  completed,  the  wrong  sus- 
tained had  been  consummated,  and  all  conversations  as  to 
how  it  occurred,  whether  between  the  conductor  and  the 
transfer  agent,  or  the  transfer  agent  and  a  third  person,  were 
mere  narratives,  incompetent  to  vary,  qualify,  or  explain  the 
act  already  done.  Packet  Company  v.  Clough,  20  Wall.,  528 ; 
Railroad  Co.  v.  O'Brien,  1 19  U.  S.,  105 ;  Union  Ins.  Co.  v. 
Smith,  124  U.  S.,  425  ;  Booth  on  Street  Railway  Law,  Sec. 
399 ;  Williamson  v.  Railroad  Co.,  144  Mass.,  148 ;  Adams 
v.  Railroad  Co.,  74  Mo.,  553.  See  also,  Whitaker  v.  Eighth 
Ave.  R.  R.,  5 1  N.  Y.,  295  ;  De  Soucey  v.  Manhattan  R.  R., 
15  N.  Y.  Supp.,  108;  Joslin  v.  Grand  Rapids  &c.  Co.,  53 
Mich.,  322;  Luby  v.  Hudson  River  R.  R.,  17  N.  Y.,  131 ; 
Wormsdorfv.  Detroit  City,  75  Mich.,  472. 

2.  The  verdict  was  against  the  weight  of  evidence  and  for 
excessive  damages.  The  appeal  of  the  defendant  from  the 
order  of  the  special  term  overruling  the  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence  and  the  damages  excessive,  was  pending  in  the 
Supreme  Court  of  the  District  of  Columbia  in  general  term 
at  the  time  this  was  created,  and  was  transferred  and  is  jus- 
ticiable here  under  the  provisions  of  the  act  of  February  9, 
1893.  In  the  case  of  Metropolitan  R.  R.  Co.  v.  Moore,  121 
U.  S.,  558,  the  Supreme  Court  of  the  United  States  held  that 
an  appeal  would  lie  to  the  general  term  from  a  denial  in 
special  term  of  a  motion  for  a  new  trial,  made  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence.  The 
jurisdiction  possessed  by  the  Supreme  Court  of  the  District 
in  respect  of  cases  transferred  to  this  court  under  the  pro- 
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visions  of  the  act  of  February  9, 1893,  is  possessed  and  is  to 
be  exercised  by  this  court  Sec.  7,  Act  February  9,  1893. 
The  order  of  the  special  term  overruling  the  motion  for  a 
new  trial  finds  and  certifies  that  "  all  the  testimony,  as  well 
that  taken  in  behalf  of  the  plaintiff  as  that  taken  in  behalf  of 
the  defendant,  is  fully  and  truly  set  out  in  the  bill  of  excep- 
tions this  day  signed."  The  only  evidence  of  negligence  on 
the  part  of  the  defendant  is  found  in  the  testimony  of  the 
plaintiff  herself,  and  she  is  contradicted  by  the  testimony  of 
two  competent  and  unimpeachable  witnesses. 

Mr.  5".  S.  Henkle  for  the  defendant  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

I.  The  authorities,  though  not  entirely,  are  mainly  agreed 
in  the  statement  of  the  general  rule  as  to  when  evidence 
ceases  to  be  objectionable  as  hearsay  and  becomes  admis- 
sible as  part  of  the  res  gestae.  This  rule  is,  that  the  decla- 
rations must  be  made  by  a  party  to  the  transaction,  must 
grow  out  of  it,  serve  to  illustrate  its  character,  and  derive 
some  degree  of  credit  from  it  They  must  be  undesigned 
incidents  of  the  very  act  in  controversy;  spontaneous  ema- 
nations therefrom,  and  must  not  have  force  independent 
thereof,  or  be  dependent  for  their  effect  on  the  credibility  of 
the  person  making  them. 

The  learned  Wharton,  whose  authority  is  invoked  on 
behalf  of  the  appellee,  says:  "Their  sole  distinguishing  fea- 
ture is  that  they  should  be  the  necessary  incidents  of  the 
litigated  act;  necessary  in  this  sense,  that  they  are  part  of  the 
immediate  preparations  for,  or  emanations  of,  such  act,  and 
are  not  produced  by  the  calculated  policy  of  the  actors." 
I  Wharton  Ev.,  Sec.  259. 

In  one  of  the  leading  cases  relied  on  by  appellee  the  rule  is 
stated  thus,  after  admitting  the  difficulty  in  formulating  a 
rule  applicable  to  all  cases:  "This  much  may,  however,  be 
safely  said,  that  declarations  which  were  the  natural  out- 
growths of  the  act  or  occurrence  in  litigation,  although  not 
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precisely  concurrent  in  point  of  time,  if  they  were  yet  volun- 
tarily and  spontaneously  made  so  nearly  contemporaneously 
as  to  be  in  the  presence  of  the  transaction  which  they  illus- 
trate and  explain,  and  were  made  under  such  circumstances 
as  necessarily  to  exclude  the  idea  of  design  or  deliberation, 
must,  upon  the  clearest  principles  of  justice,  be  admissible 
as  part  of  the  act  or  transaction  itself."  Railway  Co,  v. 
Buck,  1 16  Ind.,  566. 

In  passing,  it  may  be  said,  that  in  that  case  the  declara- 
tions were  made  by  the  deceased  (whose  administrator  sued 
for  damages  for  his  injuries)  to  the  conductor  of  the  train 
immediately  after  he  had  pulled  him  from  under  the  wheels 
of  the  car,  and  while  suffering  from  wounds  that  caused  his 
death  within  six  hours. 

It  is  quite  generally  agreed,  also,  that  the  declarations 
need  not  be  made  immediately,  in  point  of  time,  but  only  so 
near  as,  with  other  circumstances,  to  show  that  the  declara- 
tions were  the  spontaneous  product  of  the  act  and  illustra- 
tive of  it  only.  But  they  are,  on  the  other  hand,  not  to  be 
admitted  when  narrative  merely  of  that  which  has  occurred, 
no  matter  how  near  they  may  be  connected  in  point  of  time 
therewith. 

The  great  difficulty  to  be  encountered  lies  in  the  applica- 
tion of  the  rule  to  the  particular  facts  of  each  case.  As  a 
result,  the  different  applications  made  in  a  multitude  of  cases 
where  the  question  has  arisen,  have  apparently  made  varia- 
tions in,  and  exceptions  to  the  general  rule  which  they, 
in  the  main,  profess  to  follow.  It  is  this  conflict  of  decided 
cases,  and  the  resultant  confusion  of  the  principles  of  the 
rule,  probably,  which  led  Sir  James  Stephen  to  remark  that 
"  the  term  res  gestae  seems  to  have  come  into  use  on  ac- 
count of  its  convenient  obscurity." 

It  would  be  an  unprofitable  task  to  review  all  of  the  cases 
cited  on  the  briefs  of  counsel  and  others  which  have  been 
examined  in  the  consideration  of  this  case.  In  every  case 
in  which  declarations  have  been  admitted  as  part  of  the  res 
gestae,  we  think  it  will  be  found  that  they  came  either  from 
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an  injured  or  wounded  person,  or  from  the  other  actor  or 
actors  in  the  transaction.  The  rule  will  be  found  to  have 
been  relaxed  in  cases  where  the  person  injured  was  a  child, 
and  made  the  explanatory  statements  to  the  father  or  mother 
upon  first  meeting  and  while  suffering  from  the  injuries 
received.  City  of  Galveston  v.  Barbour,  62  Tex.,  172;  Au- 
gusta  Factory  v.  Barnes^  72  Ga.,  217;  or  when  made  by  an 
adult  immediately  after  injury,  and  while  suffering  from 
wounds  which  shortly  produced  death,  where,  superadded 
to  the  improbability  of  designing  statements  being  made  in 
intense  suffering,  was  the  shadow  of  impending  death,  giving 
to  the  words  almost  the  solemnity  of  a  dying  declaration. 
Ins.  Co,  v.  Mosley,  8  Wall.,  397 ;  Railway  Co.  v.  Buck, 
116  Ind.,  566;  Leakey  v.  Cass  Ave.  &c.,  Rwy.  Co.,  97  Mo., 
165  ;  Elkins  v.  McKean,  79  Pa.  St.,  493 ;  Entwhistle  v. 
Feighner,  60  Mo.,  214 ;  see  also  /.  &  G.  N.  R.  R.  Co.  v.  An- 
derson, 82  Tex.,  516.  In  this  last  case  the  court  admitted 
that  the  rule  had  been  carried  too  far  in  that  State,  and  re- 
gretted that  it  felt  bound  by  previous  decisions. 

Again,  in  criminal  trials,  the  declarations  of  the  deceased 
made  immediately  after  the  receipt  of  the  mortal  wound, 
giving  the  name  of  the  slayer  and  sometimes  the  circum- 
stances attending  the  act,  have  often  been  admitted.  Com. 
V.  M'Pike,  3  Cush.,  181 ;  People  v.  Simpson,  48  Mich.,  474; 
Kirby  v.  Commonwealth,  77  Va.,  681 ;  Hiirs  Case,  2  GratL, 
594,  and  many  others  that  might  be  cited.  Sometimes,  also, 
the  declarations  have  been  received  where  made  by  persons 
immediately  after  being  robbed,  descriptive  of  the  persons 
and  dress  of  their  assailants.  State  v.  Horan,  32  Minn.,  394 ; 
State  v.  Ah  Loi,  5  Nev.,  99 ;  Lambert  v.  People,  29  Mich., 
71  ;  DriscoUv.  People,  47  Mich.,  413. 

In  these  cases  where  the  rule  has  been  most  relaxed,  the 
facts  have  appealed  more  or  less  strongly  to  the  sympathy 
as  being  in  the  interest  of  justice,  either  in  the  redress  of 
private  or  public  wrongs.  The  rule  has  always  been  more 
strictly  observed  in  cases  where  the  declarations  of  the  agents 
or  employees  of  a  defendant  have  been  sought  to  be  intro- 
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duced  against  him;  these  when  admitted  have  been  made 
very  shortly  after  the  transaction,  with  the  evidences  of  the 
wreck  and  damage  immediately  around,  and  amid  the  ex- 
citement of  trying  scenes,  as  in  Hanover  R.  R,  Co,  v.  Coyle, 
55  Pa.  St,  396,  a  very  often  cited  case.  See  also  McLeod 
v.  Ginther,  80  Ky.,  399.  But  in  a  case  where  the  declaration 
of  the  engineer  of  the  wrecked  train  was  made  within  a 
short  time  afterwards,  and  while  at  the  place,  it  was  held 
inadmissible,  the  court  saying:  "  It  is  not  to  be  deemed  part 
of  the  res  gestae  simply  because  of  the  brief  period  inter- 
vening between  the  accident  and  the  making  of  the  declara- 
tion. The  fact  remains  that  the  occurrence  had  ended  when 
the  declaration  in  question  was  made,  and  the  engineer  was 
not  in  the  act  of  doing  anything  which  could  possibly  affect 
it"  V.  &  M,  R.  R.  v.  O'Brien,  119  U.  S.,  99.  See  also, 
Williamson  v.  Cambridge  R,  R.  Co.,  144  Mass.,  148  ;  Adams 
v.  Hannibal &c.,  R.  R.  Co.,  74  Mo.,  553  ;  Whitaker  v.  Eighth 
Ave.  R.  R.,  51  N.  Y.,  295 ;  Railway  Co.  v.  Becker,  128  111., 

545. 

We  think  that  the  learned  justice  who  tried  this  case  be- 
low erred  in  the  application  of  the  rule  to  the  facts  in  evi- 
dence when  he  admitted  the  declarations  of  the  transfer 
agent  as  part  of  the  res  gestae.  If  the  declarations  offered  had 
been  made  by  the  conductor  of  the  car  whose  negligence, 
according  to  the  plaintiff,  caused  the  injury,  the  error  would 
not  be  so  clear;  but  the  transfer  agent  was  not  an  actor  in 
the  occurrence,  and  had  nothing  to  do  with  it  If  it  be 
conceded  that  he  saw  the  accident  and  knew  its  cause — 
which  is  the  natural  inference  from  his  statement,  if  truly 
reported — ^yet  it  is  clear  that  what  he  said,  though  near  in 
point  of  time,  was  narrative  only  of  a  past  transaction.  It 
was  not  a  spontaneous  outburst  incident  to  the  occurrence 
or  illustrative  of  any  part  of  it 

This  witness  was  not  in  the  employ  of  the  defendant  at 
the  time  of  the  trial.  He  was  in  attendance  as  a  witness, 
and  was  competent  to  testify  to  the  cause  of  the  accident,  if 
in  fact  he  did  witness  it,  and  knew  anything  of  the  cause  of 
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plaintifFs  injury.  He  could  not  be  made  a  witness  in  this 
indirect  manner. 

When  it  is  considered  also  that  this  witness  ordinarily 
started  the  cars  himself,  and  might,  therefore,  have  been  in- 
terested in  exculpating  himself  from  possible  blame  by  in- 
culpating another,  the  reason  for  the  exclusion  of  his  decla- 
ration becomes  stronger.  Luby  v.  Hudson  R.  R,  R.  Co.^ 
17  N.  Y.,  133. 

The  incompetency  of  this  evidence  may  be  illustrated  by 
its  consideration  from  another  point  of  view.  Declarations 
that  are  strictly  part  of  the  res  gestae  are  admissible  as  well 
for  as  against  each  party  to  the  controversy.  Now,  let  us 
suppose  that  the  declaration  of  the  agent  had  been  to  the 
effect  that  plaintiff  was  negligent  in  attempting  to  alight 
from  a  moving  car,  and  had  been  offered  on  behaK  of  de- 
defendant,  would  it  be  seriously  contended  that  it  ought  to 
have  been  admitted  as  part  of  the  res  gestae  ?  We  think 
not. 

2.  The  conclusion  that  the  court  erred  in  admitting  the 
declarations  in  this  case  is  supported  upon  another  ground 
equally  as  satisfactory  as  those  above  set  forth.  The  trans- 
fer agent,  as  to  this  transaction,  occupied  to  the  defendant 
the  relation  of  any  other  by-stander.  Declarations  of  by- 
standers, though  made  amid  all  the  excitement  of  the  mo- 
ment, have  not  been  held  competent  in  any  case  similar  to 
this  that  has  come  under  our  observation.  It  has  no  ele- 
ment in  common  with  those  cases,  where,  as  in  riots,  un- 
lawful assemblies  and  conspiracies  for  such  purposes,  the 
cries  of  the  mob  or  crowd  have  been  held  competent  as  il- 
lustrating the  motives  and  explaining  the  probable  purposes 
of  their  leaders  and  inciters,  as  in  Lord  George  Gordon's 
Case,  and  perhaps  others. 

In  Leakey  v.  Cass  Ave,  &c.,  Rwy.  Co.,  97  Mo.,  165,  where 
the  declarations  of  the  injured  person  were  held  competent 
as  part  of  the  res  gestae,  the  cries  of  a  woman  by-stander 
made  at  the  time  of  the  injury  were  excluded.  In  Detroit 
&  Milwaukee  R.  R.  v.    Van  Steinberg,   17   Mich.,  99,  the 
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statements  of  by-standers  made  at  the  time  the  train  came  in, 
that  the  bell  was  not  being  rung,  nor  the  whistle  blown,  in 
which  omissions  the  charge  of  culpable  negligence  was 
founded,  were  held  incompetent. 

In  Dwyer  v.  CofitinentcU  Ins.  Co.,  63  Tex.,  354,  the  trial 
court  permitted  evidence  to  be  given  to  the  effect  that  while 
the  fire  was  raging,  out  of  which  the  controversy  grew,  there 
was  "  talk  of  arresting  all  the  clerks  for  complicity  in  the 
fire."  This  talk  was  in  the  presence  and  hearing  of  the 
plaintiff  Dwyer,  who  afterwards  became  the  assignee  of  the 
policy  upon  the  burned  goods,  upon  which  the  suit  had  been 
brought  The  defense  was  that  the  goods  had  been  set  on 
fire  by  the  procurement  of  the  insured.  The  Supreme 
Court  held  this  to  be  error,  saying:  **It  was  but  the  state- 
ment of  what  persons  said  who  were  present  at  the  fire, 
which  under  no  known  rule  of  law  was  admissible.  The 
parties  making  the  declarations  were  not  shown  to  have 
been  so  connected  with  the  transactions,  or  with  the  persons 
whose  interests  seemed  to  be  affected  by  them,  as  to  make 
them  admissible  as  part  of  the  res  gestae^ 

3.  It  is  insisted  on  behalf  of  appellee  that  the  error  in 
admitting  this  evidence  was  immaterial,  because  it  could 
have  had  no  effect,  under  all  the  circumstances,  upon  the 
jury.  We  cannot  agree  to  this.  The  evidence  was  very 
equally  balanced,  and  this  additional  evidence  may,  in  all 
probability,  have  been  sufficient  to  turn  the  scale  in  favor  of 
the  appellee. 

4.  It  is  unnecessary  to  consider  the  other  assignment  of 
error,  which  presents  the  question,  that  the  verdict  is  against 
the  weight  of  the  evidence,  for  our  consideration,  either  upon 
its  merits,  or  upon  the  point  whether  this  court,  by  the  trans- 
fer of  the  appeal  from  the  General  Term,  succeeds  to  its  rec- 
ognized power  to  reverse  a  judgment  upon  that  ground. 

The  judgment  must  be  reversed,  with  costs  to  the  appellant, 
and  the  cause  remanded  for  another  tried. 
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UHLER  V,  ADAMS. 


Equity  Practice;  Pkopkr  Parties;  Estates  by  the  Curtesy; 
Judgment  Creditor  Proceedings. 

1.  The  persons  entitled  to  the  reversion  after  the  determination  of  an 

estate  by  the  curtesy,  are  not  proper  parties  defendant  in  a  suit  in 
equity  to  subject  such  estate  to  the  payment  of  a  judgment  debt 
of  the  tenant  by  the  curtesy. 

2.  Tenancy  by  the  curtesy  consummate  has  not  been  abolished  in  this 

District  by  R.  S.  D.  C,  Sees.  727  to  730,  commonly  known  as  the 
Married  Women's  Act;  and  when  a  married  woman,  who  has  had 
issue  by  her  husband,  dies  without  having  disposed  of  her  real 
estate  either  by  will  or  by  deed,  the  surviving  husband  is  still  en- 
titled as  at  common  law,  to  his  tenancy  by  the  curtesy. 

3.  The  -Married  Women's  Act  in  force  in  this  District  does  not  in  its 

effect,  exempt  an  estate  by  the  curtesy  from  liability  for  the  debts 
of  the  tenant  by  the  curtesy. 

No.  95.     Submitted  October  9,  1893. — Decided  November  7,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding 
an  equity  term,  dismissing  a  bill  to  subject  an  estate  by  the 
curtesy  to  the  payment  of  a  judgment  debt.    Reversed, 

The  Court  in  its  opinion  stated  the  case  as  follows: 

This  is  a  suit  in  equity  instituted  to  subject  an  equitable 
tenancy  by  the  curtesy  to  the  satisfaction  of  a  judgment  at 
law. 

The  complainant,  Alfred  G.  Uhler,  as  the  surviving  part- 
ner of  a  firm,  Wimsatt  &  Uhler,  is  the  owner  of  a  judgment 
at  law  against  the  defendant,  George  F.  Adams,  for  the  sum 
of  $36342,  with  interest  from  December  15,  1883,  and  costs, 
for  the  payment  of  which  it  is  alleged  that  Adams  has  no 
property  subject  to  execution  at  law.  It  is  stated,  however, 
that  the  judgment  debtor  is  the  holder  and  owner  of  a  life 
estate,  in  the  shape  of  a  tenancy  by  the  curtesy,  in  a  part  of 
lot  14,  in  square  493,  in  the  city  of  Washington,  D.  C.,  spe- 
cifically described  in  the  bill  of  complaint,  to  which  he  be- 
came entitled  as  the  surviving  husband  of  his  wife,  Rosanna 
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Adams,  to  whom  he  was  married  in  the  year  1857,  ^^^  who 
died  in  1890,  seized  in  fee  simple  of  the  property  in  question, 
acquired  by  her  in  1852  by  devise  from  her  father  in  part 
and  in  part  by  inheritance  from  her  uncle,  and  leaving  sur- 
viving her  three  children  by  the  marriage,  one  son  and  two 
daughters,  one  of  these  a  minor  and  both  married,  who  are 
all  made  parties  to  the  suit  as  defendants,  owning  the  re- 
version of  the  property  attendant  upon  the  determination  of 
the  life  estate. 

It  appears,  also,  that  in  the  year  1872,  the  deceased,  Ro- 
sanna  Adams,  and  her  husband  joined  in  the  execution  of  a 
deed  of  trust  of  the  property  to  John  M.  Langston,  as  trus- 
tee, to  secure  to  John  H.  Cook,  a  lawyer,  the  payment  of  a 
promissory  note  for  $500,  given  to  him,  it  is  said,  for  pro- 
fessional services  in  connection  with  the  property,  performed 
or  to  be  performed  by  him.  Cook  died  in  1879,  after  hav- 
ing devised  all  his  estate  to  his  wife,  whom  he  nominated 
also  as  executrix  of  his  will.  Both  she  and  the  trustee  are 
made  parties  to  the  bill  as  defendants;  and  discovery  is 
sought  from  her  as  to  the  note,  which  is  alleged  to  have 
been  given  without  good  or  valid  consideration.  The  deed 
of  trust,  however,  is  outstanding,  and  is  represented  to  be  an 
obstruction  to  the  complainant's  enforcement  of  his  judg- 
ment— ^although  the  note,  if  it  ever  was  good,  became  due 
long  ago,  and  is  now  barred  by  the  Statute  of  Limitations. 
It  appears  that,  prior  to  the  institution  of  his  suit,  no  proceed- 
ings whatever  had  been  taken  to  enforce  it,  or  to  enforce  the 
provisions  of  the  deed  of  trust,  notwithstanding  that  there 
had  been  administration  of  the  estate  of  Cook. 

Some  time  after  the  institution  of  this  suit,  however,  and 
apparently  with  intent  to  forestall  the  result  of  it,  directions 
were  given  on  behalf  of  Cook's  widow  to  the  trustee,  Langs- 
ton,  to  sell  under  the  deed  of  trust  for  default  in  the  pay- 
ment of  the  note.  He  did,  accordingly,  sell,  and  one  Gug- 
genheimer  became  the  purchaser  of  the  property  at  the  sale. 
Upon  the  petition  of  Cook's  widow,  Guggenheimer  was 
made  a  party  to  this  suit;  and  he  came  in  and  answered,  and 
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averred  his  willingness  to  comply  with  the  terms  of  sale, 
with  which  he  had  not  complied  further  than  to  make  the 
deposit  required  by  the  advertisement  of  sale  to  be  made 
with  the  trustee.  It  appears,  also,  that  there  was  another 
deed  of  trust  on  the  property,  executed  in  1891  by  the  two 
adult  children  of  the  then  deceased  Rosanna  Adams,  to  se- 
cure the  payment  to  Charles  B.  Church  of  a  note  for  $300, 
the  validity  of  which  is  not  controverted,  and  no  part  of 
which  has  been  paid  Church,  and  the  trustees  in  the  deed  to 
secure  him  are  all  made  parties  to  the  bill  of  complaint  as 
defendants. 

It  appears,  further,  that,  in  1877,  the  same  Charles  B. 
Church  obtained  a  judgment  at  law  against  the  defendant, 
George  F.  Adams,  for  $300  and  costs;  that,  in  1891,  this 
judgment  was  assigned  by  Church  to  George  K.  Adams, 
another  of  the  defendants,  and  the  son  of  George  F.  Adams 
and  Rosanna  Adams;  that  a  writ  of  execution  had  been  is- 
sued on  it  and  returned  unsatisfied;  and  that  thereupon  said 
George  E.  Adams  filed  his  petition  in  this  cause  for  leave  to 
intervene  as  a  complainant  The  intervention  was  allowed. 
Subsequently,  this  judgment  was  assigned  to  one  Block, 
who,  also,  on  November  15,  1892,  received  from  the  three 
children  of  Rosanna  Adams,  a  deed  of  conveyance  of  their 
reversionary  interests  in  the  property  in  question.  There- 
upon, on  June  14,  1893,  Block,  on  petition,  was  made  a  party 
to  the  suit  as  defendant. 

Answers  to  the  bill  of  complaint  were  filed  by  all  the  orig- 
inal defendants.  The  principal  defendant,  George  F. 
Adams,  while  denying  the  complainant's  right  to  enforce  his 
judgment  against  the  tenancy  by  the  curtesy,  admitted  all  the 
substantial  facts  alleged  in  the  bill.  With  reference  to  the 
Cook  note,  he  stated  in  his  answer  that  it  was  given  for  pro- 
fessional services  to  be  performed  by  Cook  in  clearing  the 
title  to  the  property  in  question  from  some  flaws  and  clouds 
that  were  on  it;  that  the  services  were  never  performed; 
that,  therefore,  the  consideration  for  the  note  had  utterly 
failed,  and  that  the  deed  of  trust  to  secure  it  was  only  an  ap- 
parent and  not  a  real  lien. 
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Bell  Marion  Howard,  Cook's  widow,  maintained  the  val- 
idity of  the  note  given  to  Cook. 

The  two  of  the  three  reversioners,  who  were  of  age,  ex- 
pressed their  consent  to  the  sale  of  the  property,  and  stated 
that  by  the  failure  of  the  life  tenant,  George  F.  Adams,  to 
pay  taxes  and  keep  the  property  in  repair,  their  interests 
were  jeopardized.  The  usual  formal  answer  ^as  filed  for 
the  infant  reversioner,  Rose  Gertrude  Booth.  This  defend- 
ant's age  is  not  specifically  stated  in  the  bill  of  complaint,  as 
it  should  have  been.  But  it  would  appear  that  since  the  in- 
stitution of  the  suit  she  had  reached  her  majority,  inasmuch 
as  she  joined  with  her  brother  and  sister  in  the  deed  of  con- 
veyance to  Block,  which  has  been  mentioned. 

Upon  the  hearing,  after  testimony  taken,  the  Supreme 
Court  of  the  District  of  Columbia,  in  special  term,  dismissed 
the  bill,  on  the  ground  that  under  the  so-called  Married 
Women's  Act,  a  tenancy  by  the  curtesy  is  exempt  from  lia- 
bility to  creditors;  and  from  the  decree  of  dismissal  the 
present  appeal  was  taken  to  the  General  Term,  whence  it 
comes  to  this  court  under  the  law. 

Mr,  William  Twombly  for  the  appellant: 

An  estate  by  the  curtesy  is  not  exempt  from  liability  to 
creditors  under  the  Married  Women's  Act,  R.  S.  D.  C, 
Sec  JTTJ.  The  evident  object  and  intention  of  the  statute  is 
to  confer  certain  rights  upon  a  feme  covert  which  she  did 
not  have  before  the  passage  of  the  act.  These  rights  relate 
to  her  ownership  and  control  of  her  property  and  to  noth- 
ing else.  No  new  limitations  are  created,  no  new  incidents 
are  established  except  those  which  relate  personally  to  her- 
self. The  statute  is  silent  as  to  the  rights  of  any  one  else  in 
regard  to  her  property,  as  to  its  descent  after  her  death,  and 
in  regard  to  everything,  except  the  new  rights  vested  by  it 
in  the  married  woman.  The  vested  rights  of  the  husband 
in  property  acquired  by  his  wife  before  the  passage  of  the 
act  were  not  taken  from  him  by  it.  Hitz  v.  Bank,  1 1 1  U.  S., 
577.    Under  the  common  law  this  estate  or  interest  of  the 
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husband's  was  liable  for  his  debts,  and  so  to  say  that  it  is 
exempt  under  that  clause  of  the  statute  is  equivalent  to  say- 
ing, that  the  act  by  implication  continues  to  exempt  this  es- 
tate. But  a  well-established  principle  of  common  law  is 
never  repealed  by  implication.  2  Waifs  Actions  and  De- 
fenses, 286;  Hooper  v.  Mayor  Balto,,  12  Md.,  464;  Keech 
V.  B.  &  W.  R.  R,  Co,y  17  Md.,  82.  For  authorities  in  sup- 
port of  appellant's  construction  of  the  statute,  see  61  Law  J. 
Ch.,  441;  L.  R.  (1892),  2  Chanc,  336;  Rice  v.  Hoffman,  35 
Md.,  344;  Winkler  v.  Winkler,  18  W.  Va.,  455  ;  Breeding 
V.  DaviSy  77  Va.,  639 ;  Lang  v.  Hitchcock,  99  111.,  550 ;  Prall 
V.  Smith,  2  Vroom  (N.  J.),  244 ;  Wait's  Actions  and  D., 
Vol.  3,  p.  644. 

Mr.  B,  F.  Leighton  and  Mr,  George  Francis  Williams 
for  Sigmund  J.  Block: 

Since  the  hearing  of  this  cause  below,  the  case  of  Smith 
V.  Smith,  and  Barrett  v.  Byrne  were  decided  by  the  Court 
in  General  Term.  The  court  held  that  under  the  statute  in 
force  in  this  District,  relative  to  the  rights  of  married 
women,  the  husband  continues  to  have  his  common  law 
right  as  to  curtesy,  with  the  diminution  that  it  is  subject  to 
be  defeated  by  the  wife's  devise,  or  her  conveyance  in  her 
lifetime.  If  the  wife  dies  intestate,  seized  of  the  property, 
his  right  remains  undisturbed,  and  he  takes  the  estate. 
Washington  Law  Reporter,  Vol.  21,  No.  5.  In  Campbell  v. 
Morris,  3  H.  &  McH.,  535,  the  court  said:  "Every  reason 
drawn  from  convenience  points  out  the  propriety  of  making 
all  the  property  a  man  has  liable  for  the  payment  of  his 
honest  debts.''  The  statute  of  5  George  II.,  Chap.  7,  is  in 
force  in  the  District  of  Columbia;  by  it,  lands  equally  with 
personal  property  were  liable  to  execution.  Hanson  v. 
Barnes,  3  G.  &  J.,  221.  Both  authority  and  reason  seem 
opposed  to  the  exemption  of  this  estate  of  the  husband 
after  the  wife's  death,  from  liability  for  his  debts.  The  fact 
that  the  property  in  this  case  was  acquired  before  the  pas- 
sage of  the  Married  Women's  Act  strengthens  this  conclu- 
sion. 
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Mr.  Charles  A.  Elliott  ior  the  appellee  George  F.  Adams: 

The  property  in  question  constituted  the  "  sole  and  separ- 
ate estate  "  of  Mrs.  Adams,  and  it  is  conceded  by  all  parties, 
indeed,  it  is  averred  in  the  bill  of  complaint,  that  this  de- 
fendant is  seized  of  an  estate  by  the  curtesy,  and  we  submit 
that  such  interest  is  not  liable  to  the  claims  of  creditors. 
Whatever  may  be  the  rule  in  the  several  States,  established 
by  decisions  based  upon  the  provisions  of  statutes  peculiar 
to  each  State,  the  question  is  settied  in  this  jurisdiction.  The 
Married  Women's  act  of  April,  1869,  which  provides  that  the 
separate  estate  of  a  married  woman  as  therein  defined,  shall 
not  be  subject  to  the  control  of  the  husband,  nor  liable  for 
his  debts  "  exempts  his  estate  in  the  curtesy  in  her  real  es- 
tate from  being  taken  for  his  debts  contracted  after  the  pas- 
sage of  the  act"  Hitz  v.  Nat  Metropolitan  Bank,  1 1 1  U.  S., 
722. 

Mr,  Franklin  H.  Mackey  and  Mr.  W.  H.  H.  Hart  for  the 
appellees  Langston  and  Howard. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  court: 

We  do  not  understand  that  there  is  any  rule  of  equity  pro- 
cedure that  would  justify  the  introduction  of  the  reversioners 
in  this  case  as  defendants  to  the  bill  of  complaint.  They 
have  nothing  to  do  with  the  case.  Their  estate  is  not  sub- 
ject to  sale  in  any  such  proceeding  as  the  present.  The 
complainant's  right,  if  any  he  has,  is  to  reach  the  estate  of 
the  defendant,  George  F.  Adams,  which  is  confessedly  no 
more  than  a  life  estate;  but  in  doing  this,  he  has  no  right  to 
interfere  in  any  manner  with  the  estate  of  the  reversioners. 
As  to  them,  therefore,  the  bill  of  complaint  was  properly 
dismissed. 

It  appears,  however,  that  two  of  the  reversioners,  who  are 
of  age,  have  concurred  in  their  answers  in  requesting  a 
sale  of  the  whole  property;  and  that  one  of  the  two  has  be- 
come the  owner  of  a  judgment  against  the  principal  defend- 
ant, George  F.  Adams,  and  has  himself  become  a  complain- 
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ant  by  petition  for  the  enforcement  of  his  judgment  But 
this  action  of  the  adults  would  not  bind  the  interest  of  the 
infant  reversioner.  The  infant,  however,  seems  to  have  be- 
come of  age  since  the  commencement  of  the  suit,  and  all 
three  of  the  reversioners  have  united  in  a  deed  of  convey- 
ance of  their  reversionary  interests  to  Sigmund  J.  Block, 
who  has  become  a  party  to  the  suit  as  defendant  We  are 
not  informed  by  the  printed  record  before  us  whether  he  has 
concurred  in  the  request  for  a  sale  of  the  whole  and  entire 
estate  in  the  property;  but  it  may  be  assumed  that  such  con- 
currence by  him  would  operate  to  remove  the  objection  to 
the  introduction  of  the  reversioners  as  parties  to  the  suit 

Two  principal  questions  are  raised  in  the  case: 

1st  Did  the  act  of  Congress  of  April  lo,  1869,  commonly 
known  as  the  Married  Women's  Act  (Rev.  Stat,  U.  S.,  for 
District  of  Columbia,  Sees.  727  to  730),  abolish  in  the  Dis- 
trict of  Columbia  the  estate  known  as  tenancy  by  the  cur- 
tesy? 

2d.  If  that  act  did  not  abolish  tenancy  by  the  curtesy,  and 
that  estate  is  yet  in  existence,  did  the  act  have  the  effect 
which  is  claimed  for  it  of  exempting  it  from  liability  to  the 
claims  of  creditors? 

With  regard  to  the  first  question,  the  Supreme  Court  of 
the  District  of  Columbia,  in  two  recent  cases.  Smith  v. 
Smith,  and  Barrett  w.  Byrne,  21  Wash.  Law  Reporter,  71, 
75,  has  held  that  tenancy  by  the  curtesy  consummate,  as  it 
is  called,  has  not  been  absolutely  abolished  by  the  act  re- 
ferred to;  and  that  when  a  married  woman,  who  has  had 
children  by  her  husband,  dies  without  having  disposed  of 
her  estate  either  by  will  or  by  deed,  the  surviving  husband 
is  still  entitled,  as  at  common  law,  to  his  tenancy  by  the  cur- 
tesy for  the  term  of  his  natural  life.  We  think  that  this  de- 
cision was  entirely  correct 

The  statute  does  not  purport  by  any  express  provision  to 
abolish  tenancy  by  the  curtesy;  and  we  do  not  find  in  it 
any  provision  that  by  necessary  implication  would  have 
that    effect    The    act   unquestionably   gives   the    married 
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woman  the  power  to  destroy  it,  either  by  the  conveyance  of 
her  estate  by  deed  or  by  the  devise  of  it  in  her  will.  But  if 
she  fails  to  use  the  power  thus  restored  to  her,  and  dies 
seized  of  the  property  and  intestate,  there  seems  to  be  no 
good  reason  why  the  well-established  rules  of  law  that  di- 
rect the  devolution  of  estates  should  not  apply  in  this  as  in 
other  cases. 

By  the  common  law,  upon  the  death  of  a  married  woman, 
who  has  had  children  by  her  husband,  two  separate  and  dis- 
tinct interests  are  carved  out  of  her  estate— one  an  estate  for 
life  in  her  surviving  husband,  the  other  a  reversion  in  fee  in 
her  heirs.  She  may  prevent  either  or  both  by  her  will  or  by 
her  deed.  She  may  dispose  of  the  property  as  she  pleases. 
But  there  would  be  just  as  much  reason  for  supposing  that 
the  reversion  in  the  heirs  was  abolished  by  the  statute  as  the 
tenancy  by  the  curtesy.  Both  are  created  equally  by  express 
provisions  of  the  law;  or  at  least  both  depend  equally 
upon  express  provisions  of  the  law  for  their  recognition. 
And  there  is  nothing  either  in  the  letter  or  the  spirit  of  the 
Married  Women's  Act  that  requires  us  to  consider  as  an- 
tagonistic to  it  the  continued  existence  of  the  one  any  more 
than  the  continued  existence  of  the  other. 

We  presume  no  question  would  ever  have  been  raised  on 
this  point,  were  it  not  for  a  casual  expression,  apparently  to 
the  contrary  of  this  view,  that  occurs  in  the  opinion  of  Mr. 
Justice  Miller,  speaking  for  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Httz  v.  National  Metropolitan 
Bank,  III  U.  S.,  722.  He  says:  "  It  was  the  purpose  of  the 
statute  to  abolish  this  tenancy  by  the  curtesy,  or  any  other 
interest  of  the  husband,  in  all  her  property,  and  to  place  her 
in  regard  to  it  in  the  condition  of  a  feme  soleP  But  that 
able  and  eminent  jurist  was  speaking  expressly  of  tenancy 
by  the  curtesy  inchoate  and  the  interest  of  a  husband  in  his 
wife's  estate  at  common  law  during  the  lifetime  of  the  wife ; 
and  the  context  shows  plainly  that  his  statement  as  to  the 
effect  of  the  act  must  be  confined  to  the  husband's  common 
law  interests  as  affecting  the  wife's  rights  and  powers  and 
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control  over  her  estate.  It  was  undoubtedly  the  purpose  of 
the  statute  to  abolish  all  interest,  power  and  estate  of  the 
husband  that  militated  against  the  right  of  the  wife  to  hold 
and  dispose  of  her  own  estate  as  she  thought  proper.  But 
certainly  it  cannot  in  reason  be  maintained  that  a  married 
woman's  right  to  her  property  is  any  the  less  absolute,  be- 
cause the  law,  after  her  death,  makes  provision  for  its  dis- 
posal, when  she  herself  has  failed  to  make  any  disposition 
of  it  during  her  lifetime. 

Statutes  similar  to  our  own  have  been  enacted  in  nearly 
all,  if  not  actually  all,  the  States  of  our  Union;  and  the  gen- 
eral current  of  authority  in  their  construction  of  their  terms 
on  this  point  are,  we  believe,  almost  unanimous.  Rice  v. 
Hoffman,  35  Md.,  344;  Prallw.  Smith,  2  Vroom.,  N.  J.,  244 ; 
Comer  v.  Chamberlain,  6  Allen,  166 ;  Lang  v.  Hitchcock,  99 
III,  550;  Neely  v.  Lancaster,  47  Ark.,  175. 

We  have  no  hesitation,  therefore,  in  holding  in  this  case 
that  the  defendant,  George  F.  Adams,  was  entitled  to  a  life 
estate  as  tenant  by  the  curtesy  in  the  property  of  which  his 
wife  had  died  seized. 

But  it  is  contended,  in  the  second  place,  that,  even  though 
the  estate  known  as  tenancy  by  the  curtesy  has  not  been 
abolished  by  the  Married  Women's  Act,  yet  the  effect  of  that 
act  is  to  exempt  it  from  liability  to  the  demands  of  the  hus- 
band's creditors.  And  in  support  of  this  contention  the  same 
case  already  referred  \,o^  Hitz  v.  National  Metropolitan  Bank, 
1 1 1  U.  S.,  722,  is  cited. 

We  do  not  understand  that  case  to  have  been  so  decided. 
In  that  case  it  was  held  that,  besides  the  absolute  right  of 
property  and  power  of  control  over  her  separate  estate  de- 
clared to  be  in  the  wife,  the  law  intended  to  throw  another 
safeguard  over  her  property,  and  to  provide  that  it  should 
not  be  taken  out  of  the  husband's  hands,  or  rather  out  of 
their  joint  possession,  upon  any  pretence  of  reaching  any 
estate  of  his  in  it,  the  purpose  of  the  law  being  to  destroy  all 
his  estate  and  interest,  so  far  as  his  estate  and  interest  an- 
tagonized in  any  manner  her  unqualified  right  of  possession 
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or  her  absolute  power  of  disposal.  But  that  is  not  this  case. 
There  is  no  question  here  of  a  wife's  estate,  or  of  a  wife's 
right  of  possession  or  power  of  disposal.  The  wife  is  dead. 
Her  estate  is  gone.  She  is  no  more  than  a  remote  ancestor 
through  whom  the  property  has  been  derived.  Her  prop- 
erty may  not  be  attacked  in  his  hands  during  her  lifetime; 
but  what  sense  or  reason  is  there  in  holding  that,  because 
property  has  once  belonged  to  her,  it,  therefore,  shall  be 
exempt  from  liability  for  all  time,  or  for  any  specified  period 
of  time  after  her  death?  Neither  the  policy  nor  the  letter  of 
the  law  requires  that  we  should  place  so  absurd  a  construc- 
tion upon  the  statute;  for  it  would  be  a  most  absurd  con- 
struction to  suppose  that  a  statute,  intended  exclusively  for 
the  protection  of  the  estates  of  married  women  from  the  con- 
trol of  their  husbands,  should  be  read  so  as  to  protect  their 
husbands,  for  all  after  life,  from  the  just  claims  of  their  cred- 
itors. 

We  are  of  opinion  that  the  life  estate  of  the  defendant, 
George  F.  Adams,  in  the  property  derived  to  him  from  his 
wife  is  not  exempt  from  liability  for  his  debts. 

There  is  another  question  in  this  case,  the  question  of  the 
validity  of  the  deed  of  trust  given  to  secure  John  H.  Cook, 
which  we  do  not  deem  it.  necessary  to  decide  at  this  time, 
inasmuch  as  it  may  properly  come  up  at  a  later  stage  of  this 
case  in  an  accounting  before  the  auditor,  when  there  will  be 
an  opportunity  to  take  further  testimony  in  regard  to  it. 

From  what  we  have  stated,  it  follows  that  the  life  estate 
of  the  defendant,  George  F.  Adams,  in  the  property  men- 
tioned in  the  bill  of  complaint,  ought  to  be  subjected  to  the 
payment  and  satisfaction  of  the  claims  against  him.  We 
must,  therefore,  reverse  the  decree  of  the  Supreme  Court  of 
the  District  of  Columbia,  in  special  term,  and  remand  the 
cause  to  that  court,  with  directions  to  enter  a  decree  for  the 
sale  of  that  life  estate,  or  for  a  sale  of  the  entire  interest,  both 
life  estate  and  reversion,  if  the  defendant  Block,  as  the  owner 
of  the  reversion,  will  file  his  consent  thereto  in  writing;  and 
for  such  further  proceedings  in  accordance  with  law  as  may 
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be  just  and  proper.  And  it  is  so  ordered,  with  costs  to  the 
complainant,  to  be  taxed  against  the  interests  of  the  defend- 
ant, George  F.  Adams,  in  the  premises. 

And  it  is  further  ordered,  that  if  the  defendant  Block  will 
not  consent,  as  provided,  only  the  life  estate  of  George  F. 
Adams  shall  be  sold;  and  the  cause  shall  stand  dismissed  as 
against  the  reversioners  and  the  said  Block  as  their  assignee. 

Reversed. 

A  petition  of  the  appellees  John  M.  Langston  and  Bell 
Marion  Howard  for  a  rehearing,  was  denied.  A  petition  of 
the  appellee  Simon  Guggenheimer  for  a  rehearing  was  also 
denied;  but  it  was  ordered  by  the  court  that  if  he  would  file 
a  petition  in  the  cause  asking  to  be  discharged  from  his  pur- 
chase, he  would  be  so  discharged  and  dismissed  from  the 
cause  upon  its  being  remanded  to  the  Supreme  Court  of  the 
District  of  Columbia. 
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THE  DISTRICT  OF  COLUMBIA 

V. 

HUTCHINSON. 


Prior  Judgment;  Continuing  Nuisance;  Trespass. 

f .  Where  in  an  action  against  a  municipality  to  recover  permanent  darna* 
ges  for  injury  caused  plaintiff's  real  estate  by  the  construction  and 
maintenance  of  a  sewer  thereon,  the  trial  court,  at  the  instance 
of  the  defendant,  erroneously  limited  the  plaintiff's  right  of  re- 
covery to  the  tem'porary  damages  that  had  accrued  to  him  in  the 
use  of  the  property,  the  defendant  is  not,  in  a  subsequent  suit, 
brought  by  the  same  plaintiff  and  based  upon  the  theory  that  the 
sewer  constituted  a  continuing  nuisance  to  the  property,  bound  by 
the  ruling  of  the  court  in  the  first  suit,  although  made  at  its 
instance. 

2.  When  a  public  structure  of  a  permanent  nature  is  constructed  by  the 
public  authority,  and  in  the  performance  of  the  work  private 
property  is  invaded  and  appropriated  without  the  proper  prelimi- 
nary proceedings  that  would  justify  such  appropriation,  the  owner 
of  the  property  is  entitled  to  his  suit  for  the  trespass,  and  the  re- 
covery of  adequate  damages  ;  but  the  structure  cannot  be  treated 
as  a  continuing  nuisance,  and  one  recovery  will  bar  all  subsequent 
suits,  and  must  be  considered  as  the  equivalent  of  what  would 
have  been  awarded  in  the  first  instance  as  damages  under  con- 
demnation proceedings. 

No.  92.     Submitted  September  29,  1893. — Decided  November  7,  1S93. 

Hearing  on  an  appeal  by  the  defendant  from  an  order  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
law  term,  overruling  a  motion  for  a  new  trial  on  a  bill  of 
exceptions.     Reversed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

From  the  record  in  this  case,  it  appears  that  in  the  year 
1875  ^^c  District  of  Columbia  caused  to  be  constructed  a 
sewer  adjacent  to  and  partly  upon  the  plaintiffs  lands, 
known  as  lots  seven  (7)  and  eight  (8),  in  Uniontown,  in  the 
county  of  Washington  in  the  District  of  Columbia;  and  for 
that  purpose  entered  upon  and  took  possession  of  part  of 
the  plaintiffs  lands  without  his  permission.     It  seems  to 
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have  been  constructed  in  order  to  cany  off  the  waters  of  a 
stream  that  flowed  in  the  neighborhood,  as  well  as  for  gen- 
eral sewerage  purposes.  The  plaintiff  claiming  that  his  land 
had  been  injured  by  the  construction  of  the  sewer,  brought 
suit  for  damages  against  the  District  of  Columbia  on  the 
15th  day  of  March,  1886,  alleging  in  his  declaration  that  the 
defendant,  on  the  loth  day  of  November,  1875,  ^^^  ^^  sev- 
eral intervening  days  between  that  date  and  tjie  date  of  the 
filing  of  the  declaration,  entered  on  the  plaintiffs  ^land,  dug 
it  up,  constructed  and  thereafter  kept  and  continued  there  a 
sewer  of  brick  and  stone,  thereby  prevented  the  plaintiff 
from  having  the  use  and  benefit  and  enjoyment  of  his  land 
in  as  ample  a  manner  as  he  might  otherwise  have  had,  de- 
stroyed the  value  of  the  lots  for  building  purposes,  and  de- 
preciated their  market  value;  and  he  claimed  damages  to  the 
amount  of  $1,000. 

In  a  second  count  of  the  declaration  damages  to  the 
amotmt  of  a  thousand  dollars  ($1,000)  were  claimed  for  di- 
verting the  stream  of  water,  to  carry  off  which  the  sewer  was 
constructed,  so  as  to  flow  upon  the  plaintiff's  land  without 
his  permission. 

This  suit  went  to  trial,  and  there  was  judgment  in  it  for 
the  plaintiff  for  $480.50  damages,  besides  costs. 

Thereafter,  on  the  17th  day  of  March,  1890,  the  plaintiff 
instituted  a  second  suit  against  the  District  of* Columbia,, 
which  is  the  one  now  before  us,  identical  in  every  respect 
with  the  previous  one,  except  that  the  trespass  was  alleged 
to  have  been  committed  on  the  15th  of  March,  1886,  and  on 
the  days  intervening  between  that  day  and  the  date  of  the 
institution  of  the  suit;  and  there  was  no  second  count  for 
damage  for  throwing  the  waters  of  the  stream  upon  the 
plaintiffs  land. 

To  the  declaration  in  this  suit  the  defendant  interposed 
three  pleas;  the  general  issue,  the  Statute  of  Limitations,  and 
the  judgment  in  the  previous  suit 

The  case  went  to  trial.  At  the  trial  the  court,  upon  the 
theory  that  the  damages  claimed  were  for   a  continuing 
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nuisance,  instructed  the  jury  that  the  judgment  in  the  pre- 
vious suit  was  no  bar  to  the  present  suit;  that  the  Statute  of 
Limitations  did  not  apply;  and  that,  if  they  found  the  facts 
to  be  as  claimed  by  the  plaintiff,  their  verdict  should*  be  for 
him  to  the  extent  of  the  damage  which  they  should  believe 
him  to  have  sustained  during  the  three  years  assumed  to 
have  been  covered  by  the  declaration.  The  jury  found  a 
verdict  for  the  plaintiff  in  the  sum  of  $378.  Exceptions 
were  duly  taken  to  the  rulings  of  the  court,  and  the  case  is 
now  here  on  those  exceptions. 

Mr.  George  C,  Hazelton  and  Mr.  S.  T,  Thomas  for  the 
District  of  Columbia,  plaintiff  in  error: 

The  court  below  should  have  directed  a  verdict  for  the 
District,  as  requested.  The  declaration  in  the  first  suit  was 
broad  enough  to  cover  all  the  damages  the  plaintiff  could 
suffer  by  the  alleged  trespass,  both  present  and  prospective. 
In  the  eye  of  the  law  the  plaintiffs  entire  claim  was  satisfied 
by  the  verdict  and  judgment  in  the  first  case.  He  cannot 
recover  damages  and  retain  the  right  to  bring  subsequent 
actions  for  a  continuance  of  the  sewer.  The  sewer  was  a 
-structure  of  a  permanent  character,  and  its  construction  and 
continuance  constituted  but  one  wrong,  and  future  and  past 
damages  on  account  of  it  are  attributable  to  but  one  cause. 
To  allow  the  plaintiff  successive  actions  to  recover  damages 
for  the  construction  of  the  sewer  on  his  land  would  amount 
to  giving  several  causes  of  action  for  a  single  tort.  N.  Y. 
E.  R.  Co.  v.  Fifth  Nat.  Bank,  135  U.  S.,  432;  O^Brien  v. 
Railroad  Co.,  119  Pa»  St.,  184;  Fowle  v.  Railroad  Co.,  112 
Mass.,  334;  Railroad  jCo.  v.  Loeb,  118  111.,  203  ;  Powers  v. 
Council  Bluffs,  45  Iowa,  652 ;  Chicago  &c.,  R.  R.  Co.  v. 
Matter,  91  111.,  312 ;  North  Vernon  v.  Voegler,  103  Ind.,  314. 

Mr.  Franklin  H.  Mackey  and  Mr.  Mills  Dean  for  the 
defendant  in  error: 

I.  The  placing  and  keeping  of  this  sewer  on  the  plaintiff's 
land  is  a  continuing  trespass  for  which  the  defendant  may  be 
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held  responsible  as  long  as  the  trespass  continues.  Wells  v* 
New  Haven  Co.,  151  Mass.,  46.  The  case  falls  within  the 
ordinary  rule  applicable  to  continuing  nuisances  and  con- 
tinuing trespasses.  New  Salem  v.  Mill  Co.,  138  Mass.,  8 ; 
Prentiss  v.  Wood,  132  Mass.,  486 ;  Uline  v.  Railroad  Co.,  loi 
N.  Y.,  98,  109,  et  seq.,  4  N.  E.  Rep.,  536;  Reed  v.  State, 
108  N.  Y.,  407,  414 ;  15  N.  E.  Rep.,  735;  Canal  Co.v, 
Wright,  21  N.  J.  Law,  469 ;  Bare  v.  Hoffman,  79  Pa.  St,  71 ; 
Holmes  v.  Wilson,  10  Adol.  &  E.,  50;  BatHshUlv.  Reed,  i& 
C.  B.,  696 ;  Whitehouse  v.  FeUawes,  10  C.  B.  (N.  S.),  765  ; 
Devery  v.  Canal  Co.,  9  Ir.  Com.  Law,  194. 

2.  The  record  of  the  first  case  was  offered  in  evidence  and 
shows  exactly  what  was  recovered  in  that  action.  The 
plaintiff  was  there  limited  to  the  damages  inflicted  up  to  the 
time  of  suit  brought^  the  defendant  itself  insisting  through 
its  counsel  that  the  damages  should  be  thus  limited; 
so  that  the  ruling  of  the  court  at  the  former  trial  was  at  the 
express  instance  of  this  defendant,  and  against  the  objec- 
tions of  the  plaintiff,  who  sought  ineffectually  to  recover  ixi 
that  action  the  entire  damages,  past  and  prospective. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  court: 

It  is  conceded  that  the  sewer  complained  of  was  con- 
structed in  the  year  1875,  and  not  in  1886;  and  that  the  date 
of  March  15,  1886,  alleged  in  the  declaration,  is  based  upon 
the  theory  that  the  sewer  constituted  a  continuing  nuisance 
for  the  maintenance  of  which,  as  well  as  for  the  original  con- 
struction of  it,  the  defendant  could  be  held  liable.  And 
there  is  no  claim  that  at  any  time  during  the  period  covered 
by  this  declaration  there  was  any  action  or  active  interposi- 
tion of  any  kind  on  the  part  of  the  District  of  Columbia. 

We  are  very  clearly  of  opinion  that  the  declaration  in  the 
first  suit  which  has  been  mentioned  was  broad  enough  to 
authorize  the  recovery  under  it  of  permanent  damages  as  for 
a  permanent  injury;  and  plainly  the  declaration  was  drawn 
with  a  view  to  such  recovery.  The  nuisance  complained  of 
was  of  a  permanent  structure,  and  the  damage  alleged  was 
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damage  to  the  market  value  of  the  lots.  There  could  not 
well  have  been  a  broader  allegation  on  which  to  base  a  re- 
covery for  permanent  damages. 

We  are  advised,  however,  in  argfument,  that  in  the  trial  of 
that  suit,  the  court,  at  the  instance  of  the  defendant,  limited 
the  plaintiffs  right  of  recovery  to  the  temporary  damages 
that  had  accrued  to  him  in  the  use  of  the  property,  and  ruled 
that  he  could  not  in  that  suit  recover  permanent  damages. 
And  it  is  now  argfued  that,  because  such  ruling  was  made 
at  the  instance  of  the  defendant,  the  defendant  is  bound  by 
it  in  this  suit;  and  that  both  that  suit  and  this  must  be  re- 
garded, as  the  trial  judge  undoubtedly  regarded  them,  as 
suits  for  temporary  damages  for  a  continuing  nuisance. 

The  record  of  the  first  suit  comes  to  us  in  rather  an  imper- 
fect condition;  and  from  the  papers  before  us  we  cannot 
definitely  ascertain  what  the  rulings  were  of  the  trial  court 
in  that  case.  But  it  seems  to  be  admitted  on  both  sides 
that  the  rulings  were  as  stated.  Assuming  this  to  be  the 
fact,  we  cannot  see  that  it  changes  the  aspect  of  the  present 
case  at  all.  If  the  judge  made  a  mistake  in  his  rulings  in 
that  case,  that  error  cannot  be  considered  here.  If  the 
plaintiff  was  prevented  by  it  from  recovering  all  that  he 
should  have  recovered — although  he  seems  to  have  recov- 
ered all  that  he  had  really  expected,  inasmuch  as  he  recov- 
ered the  usual  percentage,  one-half  of  the  nominal  amount 
stated  in  the  declaration — ^he  might  have  had  the  mistake 
corrected  upon  writ  of  error.  He  cannot  allege  it  as  error 
in  this  suit;  nor  can  he  hold  the  defendant  as  estopped  by  it, 
even  if  the  error  was  the  result  of  the  defendant's  action  in 
requesting  a  prayer  to  that  effect. 

The  case  of  the  New  York  Elevated  Railroad  Company  v. 
Fifth  National  Banky  135  U.  S.,  432,  relied  upon  in  this  con- 
nection by  counsel  for  the  defendant  in  error,  is  not  applica- 
ble. There  it  was  held,  and  most  properly  held,  that  rulings 
procured  by  a  party  cannot  thereafter  in  the  same  case  be 
alleged  by  the  same  party  as  error,  and  that  he  is  bound  by 
them  in  that  suit.    But  it  does  not  follow  that  he  is  bound  by 
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them  in  any  and  all  other  suits  in  which  he  may  be  involved. 
If  a  party  defeats  a  suit  against  him  on  one  ground,  it  would 
be  something  unheard  of  to  hold  that  he  may  not  defeat 
another  suit  against  him,  even  by  the  same  plaintiff  upon 
precisely  opposite  grounds.  The  rule  of  estoppel  has  never 
yet  been  understood  to  extend  that  far. 

This,  however,  does  not  prevent  consideration  of  the 
scope  and  effect  of  the  judgment  itself  as  an  estoppel. 

It  is  undoubtedly  the  general  rule  upon  this  subject  that 
the  judgment  of  a  court  of  competent  jurisdiction  upon  the 
same  subject  matter,  between  the  same  parties,  and  for  the 
same  purpose,  constitutes  a  bar  to  any  subsequent  proceed- 
ing. This  was  so  held  by  the  Supreme  Court  of  the  United 
States  in  the  leading  case  of  Aspden  v.  Nixon^  4  How.,  467; 
and  the  rule  has  been  repeatedly  reaffirmed  in  subsequent 
decisions.  It  is  also  true  that  when  a  claim  is  properly  in- 
volved in  the  pleadings  and  issue  in  a  cause  and  might  have 
been  decided  therein,  the  judgment  in  the  cause  will  be  a  bar 
to  another  action.  Stockton  v.  Ford^  18  How.,  418;  Mc- 
CaU  v.  Carpenter^  18  How.,  297;  Packet  Company  v. 
Sickles,  5  Wall.,  580.  And  neither  the  neglect  of  a  party  to 
avail  himself  of  the  claim,  nor  the  erroneous  ruling  of  the 
court  as  to  the  extent  of  it,  can  afford  good  ground  for 
another  suit.  Stockton  v.  Ford^  18  How.,  418.  The  neg- 
lect of  the  party  is  his  own  fault,  and  an  erroneous  ruling 
might  have  been  corrected  on  writ  of  error  or  appeal. 
Upon  neither  ground  can  the  finality  of  judgments  be  prop- 
erly impeached. 

Now,  we  are  very  clearly  of  opinion  that  the  declaration 
in  the  first  cause  was  broad  enough  to  authorize  a  judgment 
for  permanent  damages.  What  it  specifically  claims  is  dam- 
age to  the  market  value  of  the  property  and  depreciation  in 
value;  and  this  beyond  question  is  to  be  construed  as  perma- 
nent injury,  for  which  there  can  be  but  one  recovery.  It  is  true 
that  there  is  also  an  allegation  to  the  effect  that  by  the  al- 
leged nuisance  the  plaintiff  was  prevented  "  from  having  the 
use  and  benefit  and  enjoyment  of  the  property  in  so  large 
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and  ample  a  manner  as  he  might  and  otherwise  would  have 
done.^  But  even  if  the  construction  of  this  statement  should 
be  so  far  strained  as  that  it  should  be  regarded  merely  as  a 
claim  for  temporary  damages  as  for  a  continuing  nuisance, 
the  statement  is  so  interwoven  with  the  allegation  of  perma- 
nent depreciation,  and  the  claim  of  permanent  injury,  that 
the  jury  could  not  have  segregated  the  two  in  their  verdict, 
and  we  are  not  justified  in  segregating  them  in  our  inspec- 
tion of  the  record  of  the  cause.  ^ 

The  work  complained  of  in  its  nature  was  a  permanent 
structure.  It  was  a  public  work,  constructed  by  the  public 
authority,  and  therefore  presumably  for  the  public  benefit; 
and  it  is  not  claimed  that  it  was  not  in  itself  a  proper  con- 
struction, demanded  by  the  public  necessity,  and  properly 
built  to  accomplish  its  purpose.  The  claim  is  simply  that 
the  plaintiffs  land  was  injured  by  it;  and  this  is  virtually  the 
equivalent  of  an  allegation  that  the  plaintiffs  land  was  taken 
for  public  use  without  just  compensation  for  it,  and  without 
the  previous  legal  formalities  necessary  and  proper  in  such 
cases.  It  is  not  the  case  of  an  ordinary  obstruction  or  of  a 
nuisance,  pure  and  simple,  which  should  sooner  or  later  be 
abated  in  any  event,  and  for  the  abatement  of  which  succes- 
sive suits  as  for  a  continuing  nuisance  would  be  just  and 
proper.  It  is  not  even  a  case  where  the  use  itself,  apart  from 
the  original  structtwe,  would  be  a  nuisance,  as  would  be  the 
continued  operation  of  a  railroad,  the  construction  of  which 
was  unlawful  in  the  first  instance.  After  the  first  construc- 
tion of  the  sewer  there  was  nothing  whatever  done  by  the 
District  of  Columbia  to  incommode  or  injure  the  plaintiff. 
The  gravamen  of  the  plaintiff's  complaint  is  that  the  defend- 
ant "  kept  and  continued  the  sewer  ";  that  is,  tliat  it  did  not 
remove  it  Now,  even  in  the  case  of  an  ordinary  nuisance 
that  may  be  readily  abated,  such,  for  instance,  as  throwing 
earth  on  the  land  of  another,  there  is  no  liability  on  the  part 
of  the  trespasser  to  remove  the  nuisance  when  the  person 
injured  has  had  opportunity  to  recover  full  damages  for  it 
in  the  first  instance. 
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If  the  District  of  Columbia  had  proceeded  in  this  case  to 
acquire  so  much  as  was  needed  of  the  plaintiffs  land  for  the 
construction  of  this  sewer  by  the  exercise  of  the  right  of 
eminent  domain,  as  it  might  undoubtedly  have  been  entitled 
to  do,  there  could  be  no  question  of  its  right  to  construct 
and  maintain  the  sewer  without  further  liability  to  the  plain- 
tiff. Inasmuch,  as  it  did  not  do  so,  the  plaintiff  had  just 
ground  for  complaint.  But  his  true  grievance  was  the  tak- 
ing of  the  land  without  just  compensation  for  a  necessary 
public  work,  and  not  that  the  District  of  Columbia  con- 
structed or  maintained  what  to  him  might  have  been  a  nui- 
sance. For  this  taking  the  first  suit  afforded  him  ample 
opportunity  to  recover  sufficient  compensation.  When  a 
public  structure  of  a  permanent  nature  is  constructed  by  the 
public  authority,  and  in  the  performance  of  the  work  private 
property  is  invaded  and  appropriated  without  the  proper 
preliminary  proceedings  that  would  justify  such  appropria- 
tion, the  owner  of  the  property  is  entitled  to  his  suit  for  the 
trespass,  and  the  recovery  of  adequate  damages;  but  the 
structure  cannot  be  treated  as  a  continuing  nuisance,  and 
one  recovery  will  bar  all  subsequent  suits  and  must  be  con- 
sidered as  the  equivalent  of  what  would  have  been  awarded 
in  the  first  instance  as  damages  under  condemnation  pro- 
ceedings. Fowlev.  Railroad  Co,,  112  Mass.,  334 ;  Pumpelly 
V.  Green  Bay  Company,  13  Wallace,  166. 

The  case  of  N,  Y,  Elevated  Railroad  Co,  v.  Fifth  National 
Bank,  135  U.  S.,  432,  is  not  antagonistic  to  this  view.  It  is 
sufficient  in  regard  to  it,  so  far  as  it  bears  on  this  point,  to 
say  that  the  Supreme  Court  of  the  United  States,  while  fol- 
lowing the  decisions  of  the  courts  of  the  State  of  New  York 
to  the  effect  that  in  that  State  plaintiffs  may  not  in  suits  at 
law  recover  permanent  damages  on  account  of  permanent 
structures  that  operate  as  nuisances,  but  only  temporary 
damages  as  for  continuing  nuisances,  distinctly  repudiates 
this  doctrine  as  being  of  general  application,  and  holds  that 
it  is  in  opposition  to  the  almost  unanimous  current  of  au- 
thority in  other  jurisdictions. 
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We  are  of  opinion  in  the  present  case  that  it  was  error  for 
the  trial  judge  to  instruct  the  jury  as  he  did,  that  the  pre- 
vious judgment  was  no  bar  to  the  present  suit,  and  that  the 
piaintiif  was  entitled  to  recover  as  for  a  continuing  nuisance. 
The  judgment^  therefore,  must  be  reversed,  with  costs,  the 
verdict  set  aside,  and  the  cause  remanded  for  a  new  trial. 


WILLOUGHBY  v.  MACKALL. 


Attornky  and  Client,  contracts  betwssn. 

1.  Where  upon  the  hearing  of  a  demurrer  to  a  suit  brought  upon  a  con- 

tract between  attorney  and  client  relating  to  fees  to  be  paid  the 
former,  the  court  is  called  upon  to  construe  the  contract,  the  con- 
struction given  it  will  not  be  strained  in  favor  of  the  client 
because  of  the  relations  which  existecf  between  the  two  when  the 
contract  was  made.  The  rule  of  law  relating  to  contracts  between 
attorney  and  client,  which  casts  the  burden  upon  the  attorney  of 
showing  that  a  contract  entered  into  with  his  client  is  a  fair  and 
reasonable  one,  applies  in  the  enforcement  of  such  contracts  and 
not  in  their  interpretation. 

2.  An  agreement,  in  writing,  for  fees  between  attorney  and  client  con- 

strued in  this  case,  and  the  attorney  held  to  be  entitled  to  a  lien 
for  his  fees  upon  property  recovered  for  his  client. 

No.  112.     Submitted  October  17,  1893. — Decided  November  8,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree 
of  the  Supreme  Court  of  the  District  erf  Columbia,  holding 
an  equity  term,  dismissing  a  bill  for  the  enforcement  by  an 
attorney  of  a  lien  for  his  services.      Reversed. 

The  Court  in  its  opinion  stated  the  case  as  follows: 

On  April  10, 1883,  Westel  Willoughby  and  Brooke  Mack- 
all,  Jr.,  entered  into  the  following  contract: 

"This  agreement  made  this  tenth  day  of  April,  1883,  be- 
tween Brooke  Mackall,  Jr.,  and  Westel  Willoughby; 

"Witnesseth,  that  whereas  the  said  W.  Willoughby  has 
been  for  a  considerable  period  acting  as  counsel  in  the  case 
of  Alfred  Richards  and  others  v.  Brooke  Mackall  and  others, 
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No.  2373,  in  equity,  in  the  Supreme  Court  of  the  District  of 
Columbia,  and  which  is  now  pending  before  the  Supreme 
Court  of  the  United  States,  for  the  defendants  in  flie  said 
suit,  and  whereas  he  is  counsel  for  the  plaintiflF  in  the  case  of 
Brooke  Mackall,  Jr.  v.  Alfred  Richards  and  others,  in  equity 
No.  81 18,  in  the  Supreme  Court  of  the  District  of  Columbia, 
and  he  is  also  counsel  for  the  defendant  in  the  oase  of  Leon- 
ard Mackall  and  others  v.  Brooke  Mackall,  Jr.,  No.  8038,  in 
equity,  in  said  court; 

"  Now,  therefore,  in  consideration  of  the  services  of  said 
W.  Willoughby  as  such  counsel,  performed  and  to  be  per- 
formed, he  hereby  agreeing  to  conduct  the  above  mentioned 
suit  of  Richards  and  others.  No.  2373,  to  a  final  determination 
and  adjudication  by  the  court  of  last  resort  to  the  best  of  his 
ability  as  such  counsel,  the  said  Brooke  Mackall,  Jr.,  hereby 
agrees  to  allow  and  pay  to  him  as  compensation  for  such  ser- 
vices, in  addition  to  what  has  already  been  received  by  him, 
a  sum  equal  to  fifty  per  cent,  of  such  money  as  may  be  ad- 
judged to  the  said  B.  Mackall,  Jr.,  as  aforesaid,  and  which 
may  be  recovered  in  said  suit  of  Brooke  Mackall,  Jr.  v. 
Richards  and  others,  in  equity.  No.  81 18,  by  way  of  mesne 
profits,  damages  and  costs,  provided,  that  if  such  fifty  per 
cent,  be  less  than  $S,ooo,  the  said  W.  Willoughby  shall  have 
such  sum  of  $5,000,  and  the  said  W.  Willoughby  shall  have 
a  lien  therefor  upon  said  judgment  and  property  as  may  be 
recovered  against  the  said  Alfred  Richards;  and  the  above 
compensation  shall  be  received  by  said  W.  Willoughby  in 
full  satisfaction  for  his  services  in  the  aforesaid  matters  in 
controversy  as  counsel,  he  to  have  no  other  compensation 
for  such  services. 

"  It  is  provided  further,  that  if  said  causes  Nos.  8038  and 
81 18  are  not  finally  determined  in  the  court  sitting  in  special 
term,  and  an  appeal  is  taken,  for  such  services  as  may  be 
necessary  in  appellate  courts  an  additional  compensation  shall 
be  allowed,  which  shall  hereafter  be  agreed  upon  by  the  par- 
ties, and  he  shall  also  be  allowed  an  additional  compensation 
for  services  in  No.  2373,  which  may  be  necessary  after  the 
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decision  of  the  Supreme  Court  of  the  United  States  upon  the 
points  now  pending  therein. 

"Witness  the  following  signatures  and  seals  in  duplicate: 

"B.  Mackall,  Jr.  [Seal] 

«W.  Willoughby/'      [Seal] 

Claiming  a  breach  of  the  covenant,  Willoughby  filed  his 
bill  in  the  Supreme  Court  of  the  District  of  Coliunbia  to 
obtain  a  foreclosure  of  the  lien  recited  in  the  contract  afore- 
said. The  bill  alleged  a  performance  by  complainant  of  his 
part  of  the  contract  and  Ae  failure  of  the  defendant  to  pay 
him  as  promised  therein.  With  respect  to  the  litigation  de- 
scribed in  the  contract,  it  was  alleged  that  equity  cause  No. 
81 18  was  a  suit  by  said  Brooke  Mackall  against  Alfred 
Richards  to  set  aside  a  conveyance  of  the  land  on  which  the 
Palace  Market  building  stands  on  lot  7  in  square  223  in  the 
city  of  Washington,  and  to  recover  mesne  profits  thereof  "of 
over  $20,000,  which  Richards  was  charged  to  have  received. 
The  bill  was  dismissed,  and  upon  appeal  to  the  Supreme 
Court  of  the  United  States  this  decree  was  affirmed. 

Equity  cause  No.  8038  resulted  in  a  final  decree  sustaining 
the  title  of  Mackall  as  to  all  of  lot  7,  square  223,  except  that 
part  on  which  the  Palace  Market  building  stands,  which  was 
also  affirmed  in  the  Supreme  Court 

Said  equity  cause  No.  2373  was  decided  in  the  Supreme 
Court  of  the  United  States,  November  24,  1884,  upon  the 
points  pending  therein  at  the  date  of  said  sealed  agreement 
The  result  of  said  decision  was  that  said  Brooke  Mackall  re- 
covered in  said  cause  against  the  said  Alfred  Richards  all  that 
part  of  lot  7,  in  square  223,  Ijring  north  of  a  line  beginning  at 
a  point  44  feet  south  of  the  northeast  comer  of  said  lot  on 
Fourteenth  street  and  running  thence  parallel  to  New  York 
avenue,  to  the  west  line  of  said  lot,  except  the  ground  upon 
which  the  Palace  Market  building  stands;  such  recovery  be- 
ing of  the  value  of  more  than  $50,000  at  the  time  thereof. 

The  bill  contains  other  allegations  with  respect  to  certain 
incumbrancers,  who  are  made  defendants,  which  need  not  be 
stated,  as  they  are  of  no  importance  at  this  time. 
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Mackall  entered  a  demurrer  to  the  bill,  which  was  sus- 
tained, and  from  the  decree  of  dismissal  this  appeal  has  been 
prosecuted. 

Mr,  A.  A,  Birney  for  the  appellant 

Mr.  Henry  E.  Davis  and  Mr.  A,  A.  HoehUng.Jr.,  for  the 
appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

I.  It  is  contended  in  support  of  the  demurrer  that  the  pay- 
ment of  the  $5,000  was  contingent  upon  the  recovery  of  some 
amount  as  mesne  profits  in  cause  No.  8118,  and  that  as  no 
recovery  was  had  in  said  cause  the  complainant  is  entitled  to 
nothing  for  his  services  in  any  of  the  cases. 

At  the  time  the  contract  was  made  the  litigation  had  been 
for  some  time  in  progress,  and  the  right  of  the  attorney  to 
reasonable  compensation  for  the  value  of  his  services  had 
been  fixed,  and  he  had  received  some  payments  on  account 
thereof,  the  amounts  of  which  are  not  stated.  The  contract 
made  at  this  late  date  was  apparently  for  the  purpose  of  a 
definite  understanding  and  settlement  of  the  fee  to  be  paid 
the  attorney,  as  well  as  the  exact  nature  of  the  services  he 
was  to  perform. 

We  cannot  agree  to  the  construction  given  this  instrument 
by  the  learned  counsel  for  appellee  on  the  argument  of  the 
cause.  We  do  not  think  that  Willoughby's  right  to  any 
compensation  whatever  for  services  in  all  three  suits  was  made 
to  depend  wholly  upon  success  in  No.  81 18.  He  was  not  to 
be  paid  $5,000  out  of  the  proceeds  of  said  cause,  but  "  a  simi 
equal  to  fifty  per  cent,  of  such  money  as  may  be  adjudged  to 
the  said  Mackall  as  aforesaid,  and  which  may  be  recovered 
in  said  suit  of  Mackall  v.  Richards  and  others,  in  equity.  No. 
81 18,  by  way  of  mesne  profits,  damages  and  costs,  provided 
that  if  suck  fifty  per  cent,  be  less  than  fy,ooo,  the  said  Wil- 
loughby  shall  have  such  sum  of  $5,000,  and  shall  have  a  Hen 
therefor  upon  said  judgment  and  property  as  may  be  re- 
covered against  the  said  Richards." 
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It  seems  reasonably  clear  that  Willoughby  was  to  have  at 
least  $5,000  for  his  services  in  all  three  cases;  if  successful, 
according  to  his  expectation,  in  No.  8118,  he  might  receive 
more  than  this  sum;  but  under  no  circumstances  was  he  to 
receive  less.  Suppose  he  had  recovered,  say,  $2,500  as  mesne 
profits  and  damages  in  that  case,  would  it  be  contended 
that  he  was  to  have  that  and  no  more?  Yet  if  his  compen- 
sation was  limited  to  the  money  recovered  in  that  cause,  how 
was  he  to  obtain  his  fee  of  $5,000  which  was  expressly  stipu- 
lated for  in  the  event  that  fifty  per  cent,  thereof  should  be 
less  than  that  amount?  It  seems  clear  enough,  then,  that  if 
the  claim  in  81 18  should  fail  altogether,  or  fall  short  of  a  re- 
covery of  $5,000,  it  was  to  remain  a  charge  against  Mackall 
either  in  whole  or  in  part  according  to  the  result. 

The  construction  given  this  contract  is  not  to  be  strained 
in  the  interest  of  Mackall  on  account  of  the  relation  of  client 
and  attorney  existing  at  the  time  between  him  and  Wil- 
loughby. The  demurrer  must  be  taken,  for  the  time  being,  as 
an  admission  that  there  was*no  advantage  taken  of  the  client 
to  make  an  unjust  contract  If  in  his  answer  the  defendant 
should  make  specific  allegations  to  the  effect  that  the  relation 
of  attorney  and  client  was  in  fact  abused  to  his  detriment,  then 
it  would  devolve  upon  the  complainant  to  show  that  the 
charge  was  fair  and  reasonable,  aiKl  the  contract  made  with  a 
full  understanding  of  the  situation  at  the  time  on  the  part  of 
the  defendant  This  rule  of  law  with  respect  to  contracts  be- 
tween attorney  and  client  applies  in  their  enforcement  and 
not  in  their  interpretation. 

2.  The  intention  of  the  parties  not  to  limit  the  complain- 
ant's compensation  to  the  contingency  of  success  in  No.  81 18 
alone,  is,  we  think,  made  more  clear  by  the  clause  creating 
the  lien  which  is  sought  to  be  foreclosed.  The  recital  is: 
"And  the  said  Willoughby  shall  have  a  lien  therefor  upon 
said  judgment  and  property  as  may  be  recovered  against  said 
Richards." 

We  think  this  should  be  interpreted  as  if  the  word  such 
had  been  inserted  before  the  word  property^  in  the  foregoing 
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rather  awkwardly  worded  sentence,  thereby  making  it  to  read 
"  upon  said  judgment  and  such  property  as  may  be  recov- 
ered," etc. 

There  was  reason  for  using  both  of  these  words,  judgment 
and  property y  in  this  sentence.  Judgment  is  singular,  and 
evidently  refers  to  cause  No.  8118,  in  which  alone  a  money 
recovery  was  prayed  for.  If  that  judgment  should  amount 
to  nothing,  or  to  a  sum  less  than  $5,000,  then  complainant 
was  to  be  secured  by  a  lien  on  the  property  that  might  be  re- 
covered. There  is  no  sound  reason  for  limiting  this  general 
term  property  to  such  as  should  be  recovered  alone  in  No. 
81 18.  The  contract  recites  the  three  cases  in  which  are  in- 
volved the  whole  of  lot  7,  in  square  223,  and  No.  81 18  is  the 
last  one  upon  the  docket  in  the  order  of  institution.  The 
larger  part  of  the  lot  was  involved  in  the  two  other  cases  and 
the  value  of  that  which  was  recovered  therein  amounted  to 
about  $50,000.  It  is  not  apparent  why  Willoughby  should 
have  limited  his  lien  for  his  services  to  the  property  to  be  re- 
covered in  one  only,  and  it  does  not  appear  that  he  did  so. 

3.  It  is  contended,  however,  that  this  lien  is  incapable  of 
enforcement  because  it  does  not  identify  with  sufficient  cep 
tainty  the  property  to  which  it  attaches.  The  only  tmcer- 
tainty  lies  in  determining  how  much  of  the  property  in  litiga- 
tion is  subject  to  the  lien  stipulated  in  the  contract  There 
is  no  want  of  certainty  in  the  identification  of  the  property 
itself,  but  only  in  the  construction  of  the  contract  creating  the 
lien.  Having  held  that  the  lien  was  intended  to  be  given 
upon  all  of  the  property  that  might  be  recovered  of  Richards, 
the  identification  of  this  is  easy  enough  by  reference  to  the 
final  decrees  in  these  cases.  "  That  is  certain  which  may  be 
rendered  certain." 

For  the  errors  above  pointed  out  in  the  proceedings  below, 
the  decree  will  be  reversed,  with  costs  to  the  appellant  against 
the  appellee,  Mackall,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Reversed, 
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WILLOUGHBY  v.  l^ACKALL. 


Na  143.     Submitted  October  17,  1893.— Decided  November  8, 1893. 

Hearing  on  appeal  by  the  plaintiff  from  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia,  holding  a  law 
term,  sustaining  a  demurrer  to  a  declaration  in  an  action  of 
covenant.    Reversed, 

Mr,  A.  A,  Bimey  for  the  appellant 

Mr.  Henry  E.  Davis  and  Mr.  A.  A.  Hoehling.Jr,^  for  the 
appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

This  is  an  action  at  law  brought  by  the  appellant  upon  the 
contract  for  services  which  is  set  iip  in  the  bill  in  equity,  in 
cause  No.  112  on  the  docket  of  this  court,  and  which  has  just 
been  determined. 

For  the  reasons  given  in  the  opinion  in  that  case,  the  judg- 
ment herein  appealed  from  must  be  reversed,  and  the  cause 
remanded,  with  costs  to  the  appellant. 

Reversed, 
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MUDD    V.  GRINDER, 


Partition  ;  Equity  Practice  ;  Appbalablb  Orders. 

1 .  A  court  of  equity  will  not  decree  partition  of  real  estate,  or  si\e  for 

partition,  where  the  title  of  the  complainant  is  disputed  by  the  de- 
fendant, but  will  retain  the  bill  in  order  to  give  the  complainant 
an  opportunity  to  establish  his  title  at  law. 

2.  Whether  an  order  of  an  equity  term  of  the  Supreme  Court  of  this 

District,  suspending  proceedings  in  a  suit  brought  for  partition  of 
real  estate  where  the  title  of  the  complainant  was  disputed  by  the 
defendant,  until  the  question  of  the  title  of  the  property  could  be 
determined  at  law,  was  appealable  to  the  General  Term  of  that 
court,  under  Sec.  772,  R.  S.  D.  C,  qtuure. 

No.  91.     Submitted  September  29,  1893.— Decided  November  8, 1893, 

Hearing  on  an  appeal  by  the  complainant  from  an  order 
of  the  Supreme  Court  of  tfie  District  of  Columbia,  holding 
an  equity  term,  suspending  proceedings  in  a  partition  suit, 
pending  a  suit  at  law  to  determine  the  question  of  the  legal 
title  of  the  real  estate  involved.    Affirmed, 

The  Case  is  stated  in  the  opinion. 

Mr,  H.  O.  Claughton  for  the  appellants. 

Messrs,  Willoughby  &  WiUoughby  and  Mr,  P,  B,  Stilson 
for  the  appellees. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

By  the  bill  in  this  case  the  court  was  asked  to  decree  the 
sale  of  certain  real  estate  for  partition  among  parties  sup- 
posed to  be  entitled  thereto  by  descent,  and  for  certain  other 
relief.  The  defendant,  Grinder,  the  party  in  possession,  de- 
nies title  in  the  plaintiffs,  and  sets  up  title  in  himself,  ac- 
quired at  a  tax  sale;  and  avers  that  the  deed  for  the  property 
has  been  made  to  him  by  proper  authority.  On  this  state 
of  pleading  and  contention  of  the  parties,  the  court  ordered 
the  case  to  stand  over  or  to  "  be  suspended  until  the  ques- 
tion of  title  to  the  property  in  question  could  be  determined 
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by  some  appropriate  proceeding  at  law;  and  that  some  such 
proceeding  be  commenced  within  two  months  from  the  date 
of  the  order."  It  was  from  this  order  that  the  appeal  was 
taken  to  the  General  Term  of  the  Supreme  Court  of  this 
District,  from  whence  it  was  transferred  to  this  court. 

It  appears  that  the  defendant  Grinder,  by  his  original 
answer  to  the  bill,  admitted  the  right  of  the  plaintiffs,  and  a 
willingness  to  have  the  property  sold.  But  afterwards,  and 
after  proof  taken  and  the  case  was  ready  for  hearing,  he 
made  application  for  leave  to  amend  his  original  answer; 
and  upon  affidavit,  as  required  by  the  rule  of  court,  leave  was 
given  to  file  an  amended  answer.  And  by  this  amended 
answer,  the  defendant  introduced  a  new  defence,  and  denied 
that  any  title  to  the  property  was  ever  cast  by  descent  upon 
any  of  the  children  of  Maria  Boswell,  deceased,  who  are 
plaintiffs  in  the  bill;  and  that  the  legal  title  to  the  property 
is  in  the  defendant,  John  F.  Grinder,  acquired  as  purchaser 
at  a  tax  sale  of  the  property.  It  is  denied  that  the  court 
below  had  any  power  to  allow  the  amendment  of  the  original 
answer  to  be  made  at  the  then  stage  of  the  case;  but  that 
question  would  seem  to  have  been  fully  regfulated  and  con- 
trolled by  Rule  53  of  the  Supreme  Court  of  the  District. 
Moreover,  the  order  granting  leave  to  amend  is  not  before 
this  court  on  the  appeal  taken — that  appeal  being  from  the 
order  suspending  the  proceedings  in  equity  until  the  ques- 
tion of  the  legal  right  was  tried  and  determined  at  law,  and 
not  from  the  order  giving  leave  to  amend.  Whether  an 
appeal  from  such  order,  giving  leave  to  amend  an  answer 
under  the  circumstances  stated,  will  lie,  is^a  question  we  need 
not  decide. 

The  legal  title  to  the  property  is  disputed;  and  while  the 
jurisdiction  of  a  court  of  equity  to  decree  partition,  or  sale 
for  partition,  is  undoubted  in  cases  where  there  is  no  serious 
question  of  the  legal  title  as  between  the  parties,'  it  is  equally 
well  settled  that  the  court  does  not  sustain  a  bill  for  partition 
unless  the  legal  title  be  clear;  and  where  the  legal  title  is  dis- 
puted, the  court  will  retain  the  bill  to  give  the  plaintiff  an 
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opportunity  to  establish  his  title  at  law.  This  is  the  well- 
established  practice.  Wilkin  v.  Wilkin„  i  John.  Ch.,  iii; 
Phelps  V.  Green  et  al,,  3  John.  Ch.,  302,  305  ;  Coxe  v.  Smith, 
4  John.  Ch.,  271,  276.  And  it  would  seem  that  the  court 
below,  in  passing  the  order  appealed  from,  did  nothing  more 
than  pursue  the  well-established  practice  in  such  cases. 
Whether  the  suspending  order  is  of  a  nature  to  afford  the 
right  of  appeal  to  the  General  Term,  under  the  terms  of  Sec- 
tion 772  of  Revised  Statutes  relating  to  the  District  of  Co- 
lumbia, may  admit  of  doubt  But  as  we  think  the  court  was 
clearly  right  in  passing  the  order  it  did,  we  deem  it  unneces- 
sary to  pass  definitely  upon  the  question  of  the  right  of  ap- 
peal. 

Order  affirmed ^  with  costs  to  appellees,  and  cause  remanded. 


BRASHEARS 
METROPOLITAN  LIFE  INSURANCE  COMPANY. 


LiFB  Insurance,  Apportionment  of  among  Beneficiaries. 

Where  a  bill  of  interpleader  was  filed  by  a  life  insurance  company,  after 
the  death  of  the  insured,  against  his  representatives,  to  determine 
the  proper  person  or  persons  to  whom  the  insurance  money  should 
be  paid,  the  claims  thereto  being  conflicting,  and  the  testimony 
showed  that  the  premiums  on  the  policy  had  been  paid  in  part  by 
one  of  the  daughters  of  the  insured,  during  his  life,  and  in  partby 
his  two  other  daughters,  it  was  heldy  that,  after  payment  of  the 
taxable  costs  of  the  suit,  the  residue  of  the  fund  should  be  appor- 
tioned between  the  claimants  in  proportion  to  the  amount  of 
premiums  paid  by  each. 

No.  125.     Submitted  October  19,  1893. — Decided  Novembers,  1893. 

Hearing  on  an  appeal  from  a  decree  of  the  Supreme  Court 
of  the  District  of  Columbia,  holding  an  equity  term,  upon 
a  bill  of  interpleader,  directing  the  distribution  of  a  fund. 
Reversed. 
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The  Case  is  stated  in  the  opinion. 

Mr.  E,  H.  Thomas  for  the  appellants. 

Mr,  Cliase  Roys  for  the  appellee. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

The  question  in  this  case  arises  between  parties  brought 
into  court  on  a  bill  of  interpleader,  filed  by  the  insurance 
company,  in  regard  to  money  due  on  a  policy  of  insurance 
•effected  on  the  life  of  James  Kennelly,  since  deceased.  The 
amount  of  the  policy  is  only  $120,  and  this  amount  is 
claimed  on  the  one  side  by  Catharine  Brashears,  one  of  the 
daughters  of  the  deceased,  and  appellee  on  this  appeal;  and 
on  the  other  side  by  Bridget  and  Margaret  Kennelly,  two 
other  daughters  of  the  deceased,  who  are  the  appellants. 
The  case  has  evoked  a  considerable  amount  of  conflicting 
and  discrediting  testimony  among  the  sisters,  who  have  not 
hesitated  to  accuse  each  other  of  very  reprehensible  conduct 
in  regard  to  this  insurance  policy  and  the  premium  book. 

It  appears  that  at  the  instance  of  Catharine  Brashears, 
then  Catharine  Kennelly,  the  policy  of  insurance  was  issued 
on  the  life  of  James  Kennelly,  the  father,  and  that  the  daugh- 
ter Catharine  was  named  as  beneficiary.  She  paid  the 
weekly  dues  on  the  policy  for  some  years;  but  owing  to 
family  dissensions  she  left  home,  and  left  behind  her  the 
policy  and  the  premium  book,  which  she  asserts  were  sur- 
reptitiously taken  possession  of  and  withheld  from  her  by 
her  two  sisters.  This  is  denied  by  the  sisters,  though  they 
say  the  policy  and  premium  book  came  to  their  possession 
because  their  sister  had  left  them  behind  her,  and  that  they 
continued  to  pay  the  weekly  dues  down  to  the  time  of  their 
father's  death,  in  order  to  prevent  the  lapse  of  the  policy. 
Upon  the  death  of  the  father  the  contention  arose  as  to  who 
was  entitled  to  or  should  receive  the  money  due  on  the 
policy.  This  gave  rise  to  the  filing  of  the  bill  of  inter- 
pleader. 
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It  appears  that  the  sum  of  eighty-one  dollars  was  paid  in 
premiums  on  the  policy,  and  of  this  sum,  according  to  the 
testimony  on  the  part  of  the  appellee,  which  we  think  may 
be  accepted,  Catharine  Brashears  paid  the  sum  of  $58;  and 
the  other  two  sisters,  while  the  policy  and  premium  book 
were  in  their  possession,  paid  the  sum  of  $23.  The  court 
tielow  decreed  the  whole  amount  of  the  policy  to  Catharine 
Brashears,  the  appellee;  and  the  other  two  sisters  have  ap- 
pealed. 

Upon  careful  examination  of  the  very  conflicting  evidence, 
the  best  and  most  equitable  disposition  of  the  case  that  we 
can  make  is  to  apportion  the  fund,  after  paying  therefrom 
the  taxable  costs  of  this  suit,  the  one  part  to  Catharine 
Brashears  in  proportion  to  the  premiums  paid  by  her,  and 
the  other  part  to  the  other  two  sisters,  in  proportion  to  the 
premiums  paid  by  them.  That  is  to  say,  that  the  remainder 
of  the  fund,  after  payment  of  costs,  shall  be  divided  in  pro- 
portions according  to  the  amount  of  premiums  paid  by  the 
two  contending  parties.  And  to  that  end  we  shall  reverse 
the  decree  appealed  from,  and  remand  the  cause,  that  a  decree 
may  be  entered  in  accordance  with  this  opinion. 

Decree  reversed  and  cause  remanded. 
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DENGEL  v..  BROWN. 


Deeds,  Construction  of  ;  Trusts  ;  Wills  ;  Estates  Tail  ; 
Fee  Simple  Estates. 

1.  Where  an  estate  is  by  deed  conveyed  to  one  and  his  heirs,  in  trust 

for  another,  and  there  is  no  limitation  over  of  the  equitable  estate 
to  the  heirs  of  the  cestui  que  trusty  either  expressly  or  impliedly,  the 
cestui  que  trust  takes  but  a  life  estate,  upon  the  determination  of 
which  the  legal  estate  reverts  to  the  grantor  or  his  heirs. 

2.  A  will  provided  that  an  estate  should  upon  the  death  of  the  devisee 

'*  descend  to  her  lawful  heirs,  and,  should  she  die  without  legal 
issue,"  that  it  should  revert  to  the  estate  of  the  devisor  :  Held^ 
That  the  word  ** heirs"  was  intended  to  be  restricted  to  mean 
**  heirs  of  the  body"  ;  and  that,  therefore,  the  devisee  would  take, 
at  common  law,  an  estate  tail  general. 

3.  By  operation  of  the  act  of  Maryland  of  1786,  ch.  45,  to  direct  descents, 

which  act  is  in  force  in  this  District,  estates  tail  general  are  con- 
verted into  fee  simple  estates. 

No.  60.     Submitted  September  21,  1893. — Decided  November  8,  1893. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
law  term,  for  the  plaintiff  upon  an  agreed  statement  of  facts, 
in  an  action  of  ejectment    Reversed, 

The  Case  is  stated  in  the  opinion. 

Mr,  Andrew  B,  Duvall  for  the  appellant: 

I.  By  the  will  of  Sarah  Moore,  Mary  Ann  Dengel  took  a  fee 
simple,  and  the  words  of  the  devise  are  words  of  lin^itation 
and  not  of  purchase.  The  rule  in  Shelley's  case  aids  the 
easy  disposition  of,  and  free  commerce  in,  property;  this 
devise  falls  within  the  rule.  It  is  a  rule  of  the  law.  It  is  in 
full  force  in  this  District.  Miller  v.  Flemings  7  Mackey,  148  ; 
Green  v.  Green,  23  Wall.,  489 ;  Baker  v.  Scott,  62  III,  86 ; 
Fraser  v.  Chene,  2  Mich.,  80 ;  Hileman  v.  Bouslaugh,  13  Pa. 
St.,  344 ;  Ware  v.  Richardson,  3  Md.,  505  ;  2  Wash.  Real 
Prop.,  596,  605.  It  is  alike  applicable  to  wills  and  deeds. 
The  intention  of  the  testator  controls  in  the  construction  of 
a  will,  when  not  inconsistent  with  the  rules  of  law.  Colton  v. 
Colton,  127  U.  S.,  300.     See  also,  Inglis  v.  Sailor's  Snug 
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Harbor y  3  Pet,  99 ;  Yarnall's  Appeal,  70  Pa.  St.,  335  ;  Simp' 
ers  V.  Simpers,  15  Md.,  160;  Hughes  v.  Nicklas,  70  Md., 
484;  McCray  v.  Lipp,  35  Ind.,  116;  Quilman  v.  Custer, 
57  Pa.  St,  125  ;  Brown  v.  Zj^,  6  N.  Y.,  419 ;  Malcolm  v. 
Malcolm,  3  Cush.,  472 ;  And  z/i/^  Petition  of  Browning,  16 
A.,  717  (R.  I.) :  Vowickel  v.  Patterson,  1 14  Pa.  St,  21 ;  Bos- 
sett  V.  Hawk,  118  Pa.  St,  94. 

2.  But  while  the  appellees  must  make  their  title,  if  they 
have  any,  under  the  will  of  Sarah  Moore,  the  appellant  is  not 
confined  to  this  source  of  title.  Sarah  Moore  intended  and 
sought  by  all  means  to  bestow  this  property  on  her  niece 
Mary  Ann  Dengel.  By  her  deed  to  Hodgson,  trustee,  in 
consideration  of  one  thousand  dollars,  she  conveyed  it  to 
him,  his  heirs  and  assigns  forever.  Hodgson,  trustee,  united 
in  the  deeds  of  trust  to  Duncanson  and  Fendall;  the  appel- 
lant, by  mesne  conveyance,  has  the  entire  title  of  both  Mary 
Ann  Dengel  and  Hodgson.  His  quit-claim  deed  to  the 
plaintiffs  conveyed  nothing,  for  he  had  already  conveyed  all 
title. 

Mr,  H  H  Wells  and  Mr.  A,  A.  Birney  for  the  appellees,  in 
their  brief,  upon  the  question  of  the  proper  construction  of 
the  deed  from  Sarah  Moore  to  Hodgson,  trustee,  cited  Doe 
v.  Considine,  6  Wall.,  458 ;  Young  v.  Bradley,  loi  U.  S.,  782  ; 
Giles  v.  Little,  104  U.S.,  291 ;  and  as  to  the  proper  con- 
struction of  the  will  of  Sarah  Moore,  Washburn  on  Real 
Property,  655  ;  Ware  v.  Richardson,  3  Md.,  505  ;  Daniel  w. 
Whartenby,  17  Wall.,  645  ;  Haley  v.  Boston,  108  Mass.,  576 ; 
Wetter  v.  Press  Co,,  75  Ga.,  540 ;  Myrick  v.  Heard,  31  Fed. 
Rep.,  241  ;  Taggart  v.  Murray,  53  N.  Y.,  233;  Green  v. 
Green,  23  Wall.,  486 ;  Doe  v.  Fonnereau,  2  Doug.,  508 ;  and 
Moore  v.  Parker,  4  Mod.  Rep.,  316. 

The  Chief  Justice  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment  brought  against  the  defend- 
ant by  the  children,  answering  to  the  description  of  heirs  at 
law,  of  Mary  Ann  Dengel,  deceased,  to  recover  part  of  lot 
No.  13,  in  square  400,  in  the  city  of  Washington.  The  case 
comes  before  the  court  on  an  agreed  statement  of  facts,  and 
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the  only  questions  for  decision  are,  first,  as  to  the  true  con- 
struction of  a  deed  of  Sarah  Moore  to  Joseph  F.  Hodg- 
son, dated  the  nth  day  of  March,  1868;'  and,  second,  as  to 
the  true  construction  of  the  will  of  said  Sarah  Moore,  dated 
the  3d  of  April,  1868,  and  admitted  to  probate  on  the  i6th  of 
October,  1869." 


'^  Deed  of  Sarah  Moore  to  Joseph  F,  Hodgson^  trustee.  This  indent' 
are,  made  this  eleventh  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-eight,  by  and  between  Sarah  Moore  of 
Washington,  D.  C,  of  the  first  part,  and  Joseph  F.  Hodgson,  trustee  for 
the  sole  and  separate  use  of  Mary  Ann  Dengel,  wife  of  Valentine  Dengel 
of  same  place  of  the  second  part : 

Witnesseth,  that  the  said  party  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  one  thousand  dollars,  in  lawful  money  of  the  United 
States,  to  her  in  hand  paid  by  the  said  party  of  the  second  part,  at  and 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  hath  granted,  bargained,  sold,  aliened,  enfeoffed, 
released  and  conveyed,  and  doth  by  these  presents,  grant,  bargain,  sell, 
alien,  enfeoff,  release  and  convey  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  forever,  all  that  certain  piece  or  parcel  of  land  and 
premises  (describing  it). 

Together,  with  all  the  improvements,  ways,  easements,  rights,  privi- 
leges, appurtenances  and  hereditaments  to  the  same  belonging,  or  in 
anywise  appertaining,  and  all  the  remainders,  reversions,  rents,  issues 
and  profits  thereof ;  and  all  the  estate,  right,  title,  interest,  claim  and 
demand  whatsoever,  either  at  law  or  in  equity,  of  the  said  party  of  the 
first  part,  of,  in,  to,  or  out  of  the  said  piece  or  parcel  of  land  and  prem- 
ises. 

To  have  and  to  hold  the  said  piece  or  parcel  of  land  and  premises, 
and  appurtenances,  unto  the  said  party  of  the  second  part,  trustee  as 
aforesaid,  his  heirs  and  assigns  free  from  the  control  or  liability  of  the 
said  Mary  A.  Dengel's  present  or  any  future  husband,  to  his  and  their 
sole  use,  benefit  and  behoof,  forever. 

■  Will  of  Sarah  Moore,  In  the  name  of  God,  Amen.  I,  Sarah  Moore 
being  in  tolerable  bodily  health  and  of  sound  and  disposing  mind  and 
memory,  calling  to  mind  the  frailty  and  uncertainty  of  human  life,  and 
being  desirous  of  settling  my  worldly  affairs,  and  directing  how  the  estate 
with  which  it  has  pleased  God  to  bless  me,  shall  be  disposed  of  after  my 
decease,  while  I  have  the  strength  and  capacity  so  to  do,  make  and  pub- 
lish my  last  will  and  testament,  hereby  revoking  and  making  null  and 
void,  aUl  other  last  wills  and  testaments  by  me  heretofore  made. 

And  first,  I  commend  my  immortal  soul  to  Him  who  gave  it,  and  my 
body  to  the  earth,  to  be  buried  with  little  expense  or  ostentation,  by  my 
executors  hereinafter  named. 

And  as. to  my  worldly  estate,  and  all  the  property,  real,  personal  or 
mixed,  of  which  I  shall  die  seized  and  possessed,  or  to  which  I  shall  be 
entitled  at  the  time  of  my  decease,  I  devise,  bequeath  and  dispose 
thereof  in  the  manner  following,  to  wit : 

My  will  is  that  all  my  just  debts  and  funeral  charges  shall  by  my  ex- 
ecutors hereinafter  named,  be  paid  out  of  my  estate,  as  soon  after  my 
decease  as  shall  by  them  be  found  convenient : 
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Item,  I  give,  devise,  and  bequeath  to  my  beloved  sister,  Elizabeth 
Kurtz,  widow  of  David  Kurtz,  deceased,  all  my  household  furniture 
except  what  is  hereinafter  reserved  and  specified,  I  also  give  my  said 
sister  my  frame  dwelling  house  wherein  I  now  reside  and  lot,  being  the 
West  part  of  lot  numbered  seventeen  (17),  in  sqaare  numbered  three 
hundred  and  seventy-seven  (377)  together  with  the  small  frame  tenement 
thereon  situated  and  lying  on  the  South  side  of  F  Street,  North,  between 
ninth  and  tenth  streets  West,  and  her  heirs  forever,  to  be  disposed  of  by 
her,  or  her  executors  as  she  may  direct. 

I  give  and  bequeath  to  my  niece,  Mary  Ann  Dengel,  wife  of  Valentine 
Dengel,  of  Washington,  District  of  Columbia,  in  her  own  right,  part  of 
lot  numbered  thirteen  (13),  with  the  improvements  thereon,  situated  in 
square  numbered  four  hundred  (400),  on  ninth  street  West,  between  M 
and  N  streets  North,  free  and  clear  from  all  control  of  her  husband*  the 
said  V.  Dengel,  or  any  other  husband  she  may  take  after  said  Dengel's 
decease,  the  said  premises  at  her  decease  to  descend  to  her  lawful  heirs, 
and  should  she  die  without  legal  issue,  then  and  in  that  case,  the  afore- 
said premises  is  to  revert  to  my  estate,  to  be  disposed  of  as  best  my  ex- 
ecutors may  think  proper  for  the  carrying  out  my  desire  hereinbefore 
expressed  and  hereinafter  named  : 

I  also  give  to  said  Mary  Ann  Dengel  aforesaid  in  her  own  right,  my 
bed  and  bedding  and  bedstead. 

Item,  It  is  my  will  and  desire  that  my  dear  aged  and  afflicted  brother, 
Richard  Burch,  shall  be  provided  for  with  food  and  raiment  and  lodging 
out  of  the  property  or  income  from  the  same  hereinafter  named,  to  wit : 

Whereas,  I  have  leased  for  a  term  of  years  the  east  part  of  the  unim- 
proved part  of  lot  seventeen  (17),  in  square  numbered  three  hundred  and 
seventy-seven  (377),  to  William  H.  Brett  &  Sons,  Kufus  E.  Brett,  trad- 
ing under  the  name  of  William  H.  Brett  Sons,  for  the  term  of  ten 
years,  at  the  rate  of  five  hundred  dollars  per  annum  as  per  contract  made 
and  executed.  It  is  my  desire  that  my  said  brother  Richard  shall  have 
his  foresaid  support  out  of  the  rent  or  sale  of  the  aforesaid  lot,  now  un- 
der a  lease  to  Brett  &  Sons  aforesaid,  and  at  his  decease  properly  in- 
terred.    I  give  and  bequeath  to  my  niece  Elizabeth  Tate  the  wife  of 

Tate,  the  proceeds  of  the  lot  leased  to  the  said  Bretts  Sons,  with 

the  improvements  thereon,  should  there  be  any,  and  if  the  said  Brett 
Sons  purchase  the  same  at  the  end  of  the  term,  the  said  purchase  money 
is  to  be  paid  over  to  the  said  Elizabeth  or  her  children,  and  should  they 
not  purchase  the  same,  the  lot  and  improvements  are  hereby  given  to  the 
said  Elizabeth  Tate  and  her  heirs  forever: 

I  give  and  bequeath  to  my  spiritual  father,  Rev.  J.  A.  Walter,  the  sum 
of  two  hundred  dollars.  I  also  give  him  in  trust  for  the  benefit  of  the 
male  children  of  St.  Vincent*s  Orphan  Asylum,  two  hundred  dollars. 
I  also  give  him  for  the  benefit  of  the  female  children  of  the  same  Asylum 
two  hundred  dollars,  the  same  to  be  paid  by  my  executors  hereinafter 
named,  out  of  the  sale  or  income  of  the  aforesaid  lot  leased  to  Brett 
Sons : 

Lastly^  I  do  nominate  and  appoint  my  sister,  Elizabeth  Kurtz,  and  my 
esteemed  friend,  William  Orme  Esq.,  both  of  Washington,  District  of 
Columbia,  to  be  the  executors  of  this  my  last  will  and  testament. 

In  testimony  whereof,  I,  the  said  Sarah  Moore,  have  to  this  my  last 
will  and  testament  contained  one  sheet  of  paper  subscribed  my  name 
and  affixed  my  seal,  this  third  day  of  April,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  sixty  eight. 

(Signed)  Sarah  Moorb.    [seal] 
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I.  As  to  the  construction  of  the  deed.  That  instrument 
was  made  by  Mrs.  Moore  to  Hodgson,  as  trustee,  for  the  sole 
and  separate  use  of  Mary  Ann  Dengel,  wife  of  Valentine 
Dengel.  The  limitation  of  the  legal  estate  was  to  the 
grantee,  "his  heirs  and  assigns  forever '';  but  there  was  no 
limitation  of  the  trust  estate,  or  declaration  of  the  trust, 
other  than  in  the  description  of  the  trustee,  and  the  direction 
that  he,  and  his  heirs  and  assigns,  should  hold  the  property 
conveyed  for  the  sole  and  separate  use  of  Mary  Ann  Dengel, 
"free  from  the  control  or  liability  of  her  present  or  any 
future  husband."  There  is  nothing  said  as  to  what  should 
become  of  the  property  after  the  death  of  Mary  Ann  Dengel. 
Her  children  are  not  made  beneficiaries,  nor  is  there  any 
limitation  of  the  trust  estate  to  her  heirs;  and,  in  the  ab- 
sence of  such  limitation,  it  would  seem  to  be  clear  that  she 
took  but  a  life  interest  in  the  trust  estate;  and  that  upon  her 
death  the  legal  estate  reverted  to  the  heirs  or  devisees  of 
Mrs.  Moore. 

There  is  a  distinction  made  in  the  cases  in  respect  to  trusts 
by  implication,  between  the  construction  of  deeds  and  the 
construction  of  devises.  In  respect  to  devises,  it  has  been 
held  in  several  cases,  and  would  seem  to  be  established,  that 
if  an  estate  be  devised  to  A  and  his  heirs,  in  trust  for  B, 
without  other  limitations,  in  such  case  B  will  take  an  equit- 
able fee;  for  it  is  supposed,  on  such  a  devise,  to  be  the  in- 
tention that  B  shall  take  an  equitable  estate  as  large  as  the 
legal  estate  that  passed  to  A  and  his  heirs.  In  other  words, 
that  the  estate  of  the  cestui  que  trust  should  be  commensu- 
rate with  the  legal  estate  devised  to  the  trustee.  In  support 
of  this  rule  of  construction,  as  applied  to  devises,  the  author- 
ities would  seem  to  be  clear.  Moore  v.  Cleghorn,  10  Beav., 
423  ;  Doe  v.  Cafe,  7  Exch.,  675 ;  i  Perry  on  Trusts,  Sec.  357. 
But  this  rule  of  construction  does  not  apply  in  the  case  of 
deeds.  In  this  latter  case,  if  an  estate  be  conveyed  by  deed 
to  A  and  his  heirs,  in  trust  for  a  cestui  que  trust  named 
without  limitation  to  heirs,  or  without  words  of  equivalent 
import,  the  cestui  que  trust  takes  but  a  life  estate,  and  the  fee 
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in  the  legal  estate  results  or  reverts  to  the  grantor  or  his 
heirs.  Holliday  v.  Overton,  15  Beav.,  480;  Doe  v.  Cafe,  7 
Exch.,  675;  I  Perry  on  Trusts,  Sec.  357,  and  cases  cited. 
See,  also,  the  case  of  Tatham  v.  Vernon,  29  Beav.,  604. 

Therefore,  on  the  construction  of  this  deed,  we  are  of 
opinion  that  Mrs.  Mary  Ann  Dengel  took  but  an  equitable 
life  estate  in  the  property  conveyed  to  Hodgson  and  his 
heirs;  and  that  the  estate  given  to  the  trustee,  Hodgson,  and 
his  heirs  was  restricted  to  the  life  of  Mrs.  Mary  Ann  Dengel, 
upon  the  principle  that,  unless  a  different  intention  clearly 
appears,  the  trustee,  though  the  estate  be  conveyed  to  him 
and  his  heirs,  takes  that  quantity  of  estate  only  which  the 
purposes  of  the  trust  require.  Young  v.  Bradley,  loi  U. 
S.,  782.  Mary  Ann  Dengel  died  in  1887,  and  her  husband 
in  1881. 

2.  Then,  as  to  the  construction  of  the  will  of  Mrs.  Moore. 
By  this  will  the  testatrix  gave  and  devised  to  Mary  Ann 
Dengel  the  part  of  lot  No.  13,  in  square  400  (the  same  con- 
veyed and  described  in  the  deed  to  Hodgson,  trustee),  free 
and  clear  of  and  from  all  control  of  her  then  husband,  or 
any  other  husband  she  might  have;  "the  said  premises  at 
her  decease  to  descend  to  Iter  lawful  heirs  ;  and  should  she 
die  without  legal  issue,  then,  and  in  that  case,  the  aforesaid 
premises  shcdl  revert  to  my  estate,  to  be  disposed  of  as  best 
my  executors  may  think  proper,  for  the  carrying  out  my 
desire  hereinbefore  expressed,  or  hereinafter  named."  There 
is  nothing  in  the  after  part  of  the  will  that  in  any  way  reflects 
upon  the  construction  of  the  foregoing  clause. 

But  for  the  limitation  over,  upon  the  dying  of  Mary  Ann 
Dengel  ^  without  legal  issue,"  the  preceding  devise  to  Mary 
Ann  Dengel  would  be  plainly  a  devise  in  fee  simple.  The 
devise  to  her,  and  at  her  decease  "  the  said  premises  to  de- 
scefid  to  her  lawful  heirs,"  is  clearly  within  the  Rule  in 
Shelley's  Case,  i  Co.,  94.  This  has  been  so  ruled  in  many 
cases.  Steiner  v.  Kolb,  57  Penn.  St.,  123  ;  Quillman  v.  Cus- 
ter,  57  Penn.  St.,  125  ;  McCray  v.  Lipp,  35  Ind.,  116;  An- 
drews  v.  Spurlin,  35  Ind.,  262 ;  Brown  v.  Lawrence,  3  Cush., 
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390 ;  Brown  v.  Lyofiy  6  N.  Y.,  419;  and  see  3  Jarm.  on  Wills, 
100  to  107,  and  cases  collected  in  note.  But,  in  what  fol- 
lows, it  appears  that  the  word  "  heirs ''  was  intended  to  be 
restricted  to  mean  heirs  of  the  body,  or  issue  of  the  body; 
and,  therefore,  instead  of  a  fee  simple,  an  estate  in  fee  tail 
general,  according  to  the  common  law,  was  devised.  jC 
Jarm.  on  Wills,  94;  Dallam  w,  Dallam^  7  H.  &  J.,  220;  Wat- 
kins  V.  Sears,  3  Gill,  492.  And  this  estate  tail  general,  by . 
operation  of  the  act  of  Maryland  of  1786,  Ch.  45,  to  direct  j 
descents,  and  which  is  in  force  in  this  District,  is  converted 
into  a  fee  simple  estate;  and,  consequently,  Mary  Ann  Den- 
gel took  by  the  devise  to  her  an  estate  in  fee  simple.  New-  / 
tan  V.  Griffith,  i  H.  &  G.,  1 1 1,  127 ;  Hoxton  v.  Archer,  3  Ga^ 
&  J.,  212.  ^ 

Such  being  the  title  of  Mary  Ann  Dengel,  she,  together 
with  the  trustee,  Hodgson,  imder  the  d^ed  of  trust  before 
referred  to,  and  after  the  death  of  Mrs.  Moore,  conveyed  the 
property,  deeded  and  devised  as  aforesaid,  to  trustees  to  se- 
cure certain  debts  due  by  Mary  Ann  Dengel,  and  for  the 
satisfaction  of  which  the  property  was  sold  by  such  trustees; 
and  the  defendant  holds  the  title  that  was  so  sold  and  con- 
veyed by  the  trustees.  Her  title  is  valid  as  against  the  plain- 
tiffs; and  the  judgment  of  the  court  below,  rendered  in  favor 
of  the  plaintiffs,  must  be  reversed  with  costs,  and  judgment 
rendered  on  the  statement  of  facts,  for  the  defendant. 

Judgment  reversed,  and  judgment  for  the  defendant. 
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JOHNSON  V,  ELKINS. 


Aliens,  Forfeiture  of  Land  held  by  ;  Deeds,  Construction  of. 

1.  The  Act  of  Congress  of  March  3,  1887,  prohibiting  aliens  from  hold- 

ing real  estate,  applies  only  to  titles  acquired  after  the  passage 
of  the  act,  and  only  then  in  a  direct  proceeding  by  the  Attorney 
General  to  enforce  the  forfeiture  to  the  Government. 

2.  Where  E.  held  the  leg^l  title  to  land  in  trust  for  a  syndicate  of  which 

S.  was  a  member  and  executed  to  S.  a  deed  of  a  part  of  his,  S.'s, 
interest  in  order  that  S.  might  convey  it  to  B.,  but  before  the 
transaction  was  consummated  by  such  conveyance,  B.  agreed  to 
purchase  S.'s  entire  interest,  and  thereupon  the  deed  from  E.  to 
S.  was  cancelled  in  order  that  E.  might  convey  the  whole  of  S.*s 
interest  directly  to  B.,  it  was  At^/dy  that  the  deed  from  E.  to  S. 
was  to  be  regarded  as  a  nullity  and  that  the  legal  title  to  S.'s  in- 
terest still  remained  in  E.  who  was  bound  to  convey  it  to  B. 
upon  S.'s  direction  so  to  do. 

No.  121.     Submitted  October  19,  1893.— Decided  November  8,  1893. 

Hearing  on  a  demurrer  to  a  bill  in  equity  to  compel  the 
conveyance  of  an  interest  in  real  estate,  certified  by  an  equity 
term  of  the  Supreme  Court  of  the  District  of  Columbia  to 
the  General  Term  of  that  court  to  be  heard  in  the  first  in- 
stance, and  transferred  to  this  court  by  operation  of  law. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

Henry  Johnson,  trustee,  and  the  Land  Company  of  New 
Mexico,  filed  this  bill  in  the  Supreme  Court  of  the  District 
of  Columbia,  September  6,  1888,  to  procure  a  conveyance  to 
it  by  Stephen  B.  Elkins  of  an  interest  in  a  large  tract  of  land 
in  New  Mexico.  As  the  case  is  to  be  determined  upon  the 
demurrer  to  the  bill,  it  will  be  stated  in  the  language  of  the 
bill  itself,  as  follows: 

"  I.  The  plaintiff,  Henry  Johnson,  is  a  resident  of  Lon- 
don, England,  and  sues  as  trustee,  and  his  co-plaintiff,  the 
Land  Company  of  New  Mexico,  is  a  body  corporate  duly 
organized  under  the  laws  of  tlie  United  Kingdom  of  Great 
Britain  and  Ireland  and  sues  in  its  own  right 
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"  2.  The  defendant,  Stephen  B.  Elkins,  is  a  resident  of  the 
State  of  West  Virginia,  and  is  sued  in  his  own  right  and  also 
as  trustee  under  the  trusts  hereinafter  set  forth.  The  de- 
fendant, Samuel  S.  Smoot,  is  a  resident  of  this  District,  and 
is  sued  in  his  own  right  The  defendant,  Benjamin  F.  But- 
ler, is  a  resident  of  the  State  of  Massachusetts,  and  is  sued 
in  his  own  right  The  defendant,  Paul  Butler,  is  a  resident 
of  the  Territory  of  New  Mexico,  and  is  sued  in  his  own 
right  and  also  as  trustee.  The  defendant,  Thomas  B.  Ca- 
tron, is  also  a  resident  of  the  Territory  of  New  Mexico,  and 
is  sued  in  his  own  right  The  defendant,  Eliud  N.  Darling, 
who  is  sued  in  his  own  right,  resides  in  the  District  of  Co- 
lumbia. The  defendant,  Bronson  Murray,  is  a  resident  of 
the  State  of  New  York,  and  is  sued  as  the  executor  or  ad- 
ministrator of  T.  Rush  Spencer,  deceased. 

"  2j.  The  Union  Land  and  Grazing  Company  of  New  Jer- 
sey is  a  corporation  organized  under  the  laws  of  New  Jer- 
sey. 

"  3.  That  by  an  agreement  in  writing,  dated  the  i8th  day 
of  November,  1870,  between  the  defendants,  Stephen  B. 
Elkins,  Samuel  S.  Smoot,  Thomas  B.  Catron,  Eliud  N.  Dar- 
ling, and  T.  Rush  Spencer,  the  last  named  now  deceased,  the 
said  defendants,  Stephen  B.  Elkins  and  Thomas  B.  Catron, 
bound  themselves  to  purchase  an  interest  of'  the  original 
grantees  their  heirs  and  assigns  in  the  grant  of  land  com- 
monly known  as  the  Mora  Grant,  situated  partly  in  the 
county  of  San  Miguel,  and  partly  in  the  county  of  Mora,  in 
the  Territory  of  New  Mexico,  and  known  as  claim  No.  32, 
in  the  office  of  the  Surveyor-General  of  the  said  Territory, 
and  confirmed  by  the  act  of  Congress  approved  June  21, 
i860.  That  by  the  said  agreement  it  was  provided,  that  the 
parties  thereto  were  all  to  share  equally  in  the  profits  of  the 
said  purchase,  or  in  case  it  should  not  be  deemed  expedient 
to  sell  said  g^nt,  each  of  the  said  parties  was  to  have  an 
equal  number  of  acres  in  the  portion  or  quantity  of  said 
grant  that  might  be  purchased,  whether  it  be  all  or  part  of 
the  said  grant;  the  party  or  parties  to  whom  the  deeds  of  the 


Digitized  by 


Google 


432  I  Court  of  Appeals  Dist.  of  Col. 

said  grant  might  be  made,  binding  themselves  to  convey  to 
the  remaining  parties  an  undivided  fifth  part  of  whatever  of 
said  grant  might  be  purchased  under  said  agreement  And 
the  said  agreement  contained  other  stipulations,  including 
one  providing  that  no  sale  of  said  grant,  or  that  part  that 
might  be  purchased,  should  be  made  imless  four  of  the  par- 
ties thereto  should  give  their  consent  in  writing  that  such 
sale  should  be  made  and  consummated.  In  pursuance  of 
the  said  agreement  the  interest  of  divers  of  the  original 
grantees  of  said  g^rant  were  purchased  or  acquired  by  or  in 
the  name  of  the  defendant,  Stephen  B.  Elkins,  and  he  so 
acquired  such  interest  as  trustee  for  himself  and  the  other 
parties  to  the  said  agreement. 

"  4.  The  said  plaintiff  company  by  the  several  assurances 
hereinafter  detailed,  purchased  and  became  the  owner  of  the 
interest  of  the  defendant,  Samuel  S.  Smoot,  in  said  grant 

*'  5.  By  an  agreement  in  writing  dated  the  5th  of  Decem- 
ber, 1871,  between  the  defendants,  Samuel  S.  Smoot  and  one 
William  Blackmore,  reciting  that  said  Blackmore  had  agreed 
with  the  said  defendant  Smoot  to  purchase  a  one-sixth  in- 
terest of  the  whole  g^rant,  it  was  provided  by  said  agreement 
as  follows: 

"  Said  William  Blackmore  was  within  two  months  to  pay 
to  the  said  Samuel  Smoot  $5,000,  and  the  latter  with  all 
necessary  parties  should  convey  to  the  said  Blackmore  at  the 
same  time  as  a  conveyance  was  made  to  the  said  Samuel  S, 
Smoot,  one-sixth  share  and  interest  in  the  said  grant,  which 
one-sixth  interest  was  guaranteed  to  amount  to  not  less  than 
one  hundred  and  thirty-eight  thousand  acres.  The  said  sum 
of  $5,000  was  duly  paid  by  the  said  William  Blackmore  to 
the  said  Samuel  S.  Smoot  in  January,  1872. 

"  6.  The  said  William  Blackmore,  for  the  purpose  of  hav- 
ing the  legal  title  of  the  one-sixth  of  the  said  tract  of  land 
vested  in  him  in  accordance  with  said  agreement,  requested 
the  said  Smoot  to  obtain  from  the  defendant  Elkins,  the  con- 
veyance of  the  legal  title  to  his  and  said  Smoot's  undivided 
fifth  of  said  land,  in  order  that  the  said  Smoot  might  imme- 
diately after  convey  the  one-sixth  interest  of  said  grant  to 
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the  said  Blackmore  in  conformity  with  said  agreement,  and 
thereupon  on  the  17th  day  of  September,  1873,  the  defend- 
ant Elkins  signed  a  deed  purporting  to  convey  to  the  de- 
fendant Smoot,  and  his  heirs,  an  tmdivided  interest  then 
standing  in  the  name  of  the  defendant,  Stephen  B.  Elkins, 
in  the  said  grant,  the  said  conveyance  being  made  as  one 
step  in  the  proceeding  whereby  the  said  Smoot  might  imme- 
diately transfer  to  the  said  Blackmore,  the  interest  by  Smooths 
said  agreement  of  December  5th,  1871,  agreed  to  be  con- 
veyed to  said  Blackmore.  But  before  that  transaction  was 
completed  by  a  conveyance  from  Smoot  to  Blackmore,  there 
were  further  negotiations  between  the  defendant  Smoot  and 
the  said  Blackmore,  looking  to  the  purchase  by  the  said 
Blackmore  of  the  whole  of  the  said  Smoof  s  one-fifth  undi- 
vided interest  in  the  said  tract  for  a  further  consideration  of 
$6,000,  and  upon  this  state  of  the  case  the  conveyance  from 
Elkins  to  Smoot,  which  had  at  first  been  proposed  and  in- 
tended, became  no  longer  necessary,  and  on  the  27th  of  No- 
vember, 1874,  the  said  deed  of  September  17th,  1873,  from 
said  Elkins  to  said  Smoot  was,  by  the  consent  of  all  the 
parties  in  interest,  and  for  the  purpose  of  carrying  out  the 
object  and  intent  of  said  parties,  returned  and  surrendered  to 
said  Elkins  and  the  following  endorsement  made  thereon: 

"*  November  27th,  1874.  This  has  been  surrendered  by 
the  within  named  S.  S.  Smoot  to  the  within  named  S.  B. 
Elkins,  on  the  understanding  that  the  interest  of  the  said  S. 
S.  Smoot  in  the  Mora  Grant,  is  held  by  the  said  S.  B.  Elkins 
subject  to  the  agreement  between  William  Blackmore  and 
said  S.  S.  Smoot,  of  the  5th  of  December,  1871.' 

"  The  said  memoranda  or  endorsement  was  signed  by  both 
the  defendants,  S.  S.  Smoot  and  S.  B.  Elkins,  and  the  said 
deed  was  delivered  to  and  retained  by  the  said  defendant 
Elkins. 

"  7.  On  the  2d  day  of  December,  1874,  the  negotiation 
for  the  purchase  by  the  said  Blackmore  of  the  whole  of  the 
said  Smooths  interest  in  the  Mora  Grant  for  a  further  sum 
of  $6,000  was  consummated  and  witnessed  by  agreement  in 
writing  as  follows: 
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"  *  Mora  Grant — S.  S.  Smoot  agrees  in  consideration  of 
his  liability  of  December  5th,  1871,  to  convey  to  William 
Blackmore  his  interest  in  the  Mora  Grant  or  procure  a  con- 
veyance thereof  to  him,  and  the  said  William  Blackmore 
agrees  to  pay  said  Smoot  for  such  conveyance  and  interest 
the  sum  of  $6,000,  and  to  remit  the  same  by  cable  from 
London  within  one  week  of  his  arrival  there.  New  York^ 
December  2,  1874.    Samuel  S.  Smoot' 

"  8.  In  pursuance  of  said  agreement,  said  William  Black- 
more  duly  remitted  $6,000  to  Messrs.  Lewis  Johnson  &  Co.,. 
bankers,  at  Washington,  to  be  paid  to  the  defendant  Smoot, 
for  the  remaining  part  of  his  interest  on  his  procuring  and 
handing  to  them  an  undertaking  in  writing  from  the  defend- 
ant Elkins  to  convey  to  the  said  William  Blackmore,  the 
said  defendant  Smooths,  interest  in  the  Mora  Grant  There- 
upon on  the  2d  of  February,  1875,  the  defendant  S.  S. 
Smoot  delivered  to  the  defendant  S.  B.  Elkins  the  following 
paper: 

"'Washington,  February  2d,  1875. 
"'Hon.  S.  B.  Elkins, 

"'My  Dear  Sir:  Under  and  in  pursuance  to  an  agree- 
ment made  and  entered  into  between  yourself,  myself,  E.  N. 
Darling,  T.  B.  Catron,  and  T.  Rush  Spencer,  having  date  the 
i8th  of  November,  1870,  to  purchase  the  Mora  Grant  in 
New  Mexico,  and  under  the  said  agreement  a  portion  has 
been  purchased  and  the  deeds  made  to  you  as  trustee  for  my- 
self and  your  associates.  I  hereby  direct  you  to  convey 
under  said  agreement  all  of  my  right,  titie  and  interest  in 
said  grant,  being  one-fifth  of  all  now  standing  in  your  name, 
to  William  Blackmore,  Esq.,  of  London,  England.  Your 
compliance  with  this  request  will  release  you  from  all  re- 
sponsibility to  me  under  said  agreement.  This  transfer  is 
made  by  virtue  of  a  written  contract,  dated  December  2d,. 
1874,  and  verbal  understanding  had  with  William  Blackmore 
about  said  interest  to  be  fixed  in  the  future. 
"'Very  truly  yours, 

Samuel  S.  Smoot.' 
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"The  defendant,  S.  B.  Elkins,  thereupon  wrote  and  de- 
livered to  Messrs.  Lewis  Johnson  &  Co.,  bankers,  as  agents 
for  the  said  Blackmore,  a  letter  as  follows: 

**  *  House  of  Representatives,    . 
" '  Washington,  D.  C,  Feb.  2d,  1875. 

"'William  Blackmore,  Esq., 

"*Sir:  By  letter  of  even  date  herewith  S.  S.  Smoot  has 
directed  me  to  convey  to  you  his  entire  interest  in  the  Mora 
Grant  now  in  my  name,  which  I  will  do  when  so  required. 

"'Very  respectfully, 

S.  B.  Elkins.' 

"In  reliance  upon  the  letter  above  mentioned  Messrs. 
Lewis  Johnson  &  Co.,  as  agents  of  said  William  Blackmore, 
on  or  about  the  2d  day  of  February,  1875,  paid  the  said 
$6,000  to  the  defendant,  S.  S.  Smoot. 

"  9.  The  said  William  Blackmore  by  the  contract  in  writ- 
ing evidenced  by  the  letter  of  said  William  Blackmore  of 
date  of  the  15th  day  of  March,  1872,  directed  the  said  Smoot 
to  convey  an  undivided  one-twelfth  part  of  the  said  grant  to 
John  Horatio  Lloyd  and  Cyrus  Martin  Fisher,  and  the  said 
S.  S.  Smoot  by  note  in  writing  signed  by  him  and  addressed 
to  the  said  Lloyd  and  Fisher,  undertook  and  agreed  that 
one-twelfth  interest  in  said  grant  should  be  conveyed  to 
them  as  trustees  of  the  syndicate  for  the  purchase  of  land  in 
New  Mexico,  and  by  deed  dated  28th  of  May,  between  said 
Lloyd  and  Fisher,  hereinafter  to  be  called  trustees  of  the 
first  part,  William  Blackmore  of  the  second  part,  and  the 
several  persons  and  firms  whose  names  were  written  in  the 
first  syndicate  and  thereafter  called  the  syndicate  of  the  third 
part,  recited  that  the  said  S.  S.  Smoot  had  agreed  with  the 
said  William  Blackmore  to  convey  or  cause  to  be  conveyed 
to  the  trustees  a  one-fifth  interest  in  the  Mora  Grant,  which 
was  by  the  said  deed  agreed  and  declared  and  the  trustees 
did  acknowledge  and  declare,  that  they  would  stand  seized 
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and  possessed  of  the  interest  in  all  and  singular  the  lands 
and  estates  and  interest  in  the  Territory  of  New  Mexico 
which  were  or  might  be  vested  in  them  upon  the  trust 
therein  mentioned,  which  in  substance  were  for  the  payment 
of-  the  trusts  and  for  the  adjustment  of  certain  differences 
which  might  arise  between  the  syndicate  and  William  Black- 
more  and  ultimately  for  the  benefit  of  the  syndicate. 

"  lo.  The  said  Cyrus  Martin  Fisher  died  in  the  year  1873; 
and  thereafter,  by  deed  dated  the  19th  day  of  June,  1875, 
George  Gunnel  Newman  was  appointed  a  trustee  instead  of 
the  said  Fisher,  and  the  property  was  vested  in  said  John 
Horatio  Lloyd  and  George  G.  Newman  as  trustees  for  the 
syndicate,  and  the  said  Blackmore  by  said  deed  conveyed  all 
of  his  interest  in  the  said  grant  to  the  said  Lloyd  and  New- 
man, trustees.  The  said  William  Blackmore  on  the  12th 
day  of  April,  1878,  died.  By  deed  dated  the  21st  day  of 
April,  1879,  the  said  John  Horatio  Lloyd  and  George  Gun- 
nel Newman  conveyed  said  interest  in  the  Mora  Grant  to 
the  plaintiff,  Henry  Johnson,  the  secretary  and  trustee  for 
the  plaintiff  company  and  the  members  of  the  syndicate 
which  became  incorporated  as  the  plaintiff  company. 

"  II.  In  and  after  the  year  1877,  the  defendant,  Stephen 
B.  Elkins,  stated  to  the  defendant,  William  Blackmore,  that 
he  was  engaged  in  a  partition  suit  in  relation  to  the  said 
grant  and  that  until  such  suit  was  terminated  it  was  unde- 
sirable that  he  should  make  any  conveyances  of  any  interest 
in  the  grant  to  the  said  William  Blackmore.  The  said 
Stephen  B.  Elkins  being  advised  of  the  ownership  by  the 
plaintiff  company  of  the  one-fifth  interest  of  the  said  S.  S. 
Smoot  in  the  Mora  Grant,  called  upon  the  said  plaintiff 
company  for  the  sum  of  $2,500  as  its  proportion  of  the  ex- 
penses incurred  in  the  suit  for  the  partition  of  the  Mora 
Grant,  and  the  plaintiff  company  paid  the  $2,500,  as  re- 
quested. The  plaintiff  company  shows  that  it  was  and  is  the 
equitable  owner  of  the  one-fifth  undivided  part  of  the  said 
property  which  had  been  transferred  to  the  said  Blackmore 
by  the  said  defendant  Smoot,  and  that  the  defendant  Elkins 
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recognized  the  equitable  ownership  thereof  of  the  plaintiff 
company,  and  was  ready  to  convey  the  same  to  the  said 
plaintiff  when  requested  so  to  do. 

"  12.  And  the  plaintiffs  further  show  that  when  the  said 
defendant  Elkins  was  required  to  make  the  said  conveyance 
of  the  said  interest  he,  on  the  30th  day  of  April,  1885,  de- 
clined so  to  do  upon  the  following,  amongst  other  grounds: 

**  First  That  he  had  been  directed  by  the  said  Smoot  not 
to  make  the  said  conveyance.  Second,  that  he  has  been  in- 
formed and  advised  that  Smoot  by  deed  from  himself  and 
wife  had  conveyed  the  said  interest  to  one  Paul  Butler  in 
consideration  of  the  sum  of  $10,000.  Third,  that  he  was 
advised  that  as  matter  of  law  the  conveyance  by  him  to 
Smoot  has  divested  him  of  the  legal  title,  and  for  these  and 
other  reasons  the  defendant  Elkins  declined  to  make  the 
deed  to  the  plaintiff  company  without  the  direction  of  a 
court  of  competent  jurisdiction. 

"  13.  And  the  plaintiffs  show  in  respect  to  the  aforesaid 
conveyance  from  Smoot  and  wife  to  Butler  that  they  are 
informed  and  upon  such  information  charge  that  the  said 
S.  S.  Smoot,  being  indebted  to  the  defendant,  Benjamin  F. 
Butler,  in  the  sum  of  $6,000,  or  thereabouts,  undertook  to 
assign  his  interest  and  to  convey  his  equitable  title  to  this 
one-fifth  interest  (which  had  been  theretofore  assigned  to  the 
said  Blackmore)  as  a  security  for  payment  of  the  said  $6,000, 
the  deed,  however,  reciting  that  it  was  an  absolute  convey- 
ance and  stating  a  consideration  of  $10,000,  and  the  plain- 
tiffs are  informed  and  believe,  and  so  charge,  that  the  de- 
fendant Smoot,  having  obtained  by  fraud  the  said  money 
from  the  said  Benjamin  F.  Butler,  the  said  Butler  threatened 
to  criminally  prosecute  him  for  the  same  unless  he,  the  said 
Smoot,  should  make  the  said  deed  to  the  said  Paul  Butler, 
wherefore  the  plaintiffs  say  the  transaction  was  null  and 
void.  The  said  deed  from  said  Smoot  to  said  Butler  is 
dated  the  17th  day  of  July,  A»  D.  1882,  and  is  recorded  in 
Book  A,  pages  507  to  512,  inclusive,  of  the  land  records  of 
the  county  of  Mora  in  the  Territory  of  New  Mexico,  a  true 
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copy  of  which  is  annexed,  marked  'Plaintiffs  Exhibit,  A, 
No.  I.' 

"  14.  And  the  plaintiffs  show  that  the  said  conveyance  by 
Smoot  and  wife  to  Butler  was  one  in  which  no  present  con- 
sideration passed,  and,  therefore,  the  said  Butler  was  not  a 
purchaser  for  value. 

"  15.  And  the  plaintiffs  are  informed,  and  upon  such  in- 
formation charge,  that  the  said  B.  F.  Butler  and  Paul  Butler 
well  knew  that  the  said  defendant,  Smoot,  at  the  time  of  said 
conveyance  did  not  have  a  legal  title  to  the  property  and  had 
no  equitable  or  legal  interest  in  the  said  property,  and  took 
the  said  conveyance  with  notice  of  that  fact  The  defend- 
ant. The  Union  Land  and  Grazing  Company,  derives  its 
title  through  mesne  conveyances  from  Paul  Butler,  and 
through  Paul  Butler  from  S.  S.  Smoot  The  real  parties  in 
interest  composing  said  company,  and  those  through  whom 
they  claim  having  at  the  time  of  said  conveyances  to  them 
respectively,  full  notice  of  all  the  equities  of  the  plaintiffs  as 
herein  stated. 

"  16.  And  the  plaintiffs  show  that  whatever  equity  the  said 
Butler  might  have  acquired  under  said  deed,  that  it  is  sub- 
sequent to  the  equity  acquired  by  the  plaintiffs;  and  further, 
that  if  the  said  Butler  claims  to  have  the  legal  title  because 
of  the  aforesaid  deed  from  the  defendant,  Elkins,  then  the 
said  Butler  had  notice  of  the  circumstances  under  which  the 
said  deed  was  made,  the  purpose  for  which  it  was  made,  and 
the  surrender  thereof,  and,  therefore,  is  estopped  as  much  as 
the  defendant  Smoot  is  estopped  from  claiming  that  the  said 
deed  vested  the  legal  title  in  the  said  Smoot.*' 

The  special  prayers  were  that  defendant  Elkins  be  di- 
rected to  convey  to  complainant  the  one-fifth  interest  in  the 
Mora  Grant,  which  Smoot  sold  to  Blackmore;  that  Butler 
and  Smoot  be  enjoined  from  setting  up  title  under  the  deeds 
of  July  17,  1882,  and  September  17,  1873,  and  that  they  be 
annulled. 

The  defendants  entered  a  demurrer  to  the  bill  in  the  spe- 
cial term,  and  the  cause  was  then  certified  by  the  justice 
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therein  presiding  to  the  General  Term,  to  be  heard  in  the  first 
instance.  Depending  there  unheard  at  the  time  the  act 
creating  this  court  was  passed,  it  has,  in  accordance  with  the 
terms  thereof,  been  transferred  here  for  decision. 

Mr.  Franklin  H.  Mackey  and  Mr.  H.  0.  Claugkton  for 
the  complainants: 

1.  The  deed  from  Elkins  to  Smoot,  dated  September  17, 
1873,  was  a  nullity.     Holmes  v.  Trouty  7  Pet,  171. 

2.  Even  if  such  deed  was  not  a  nullity,  but  did  divest  El- 
kins of  the  legal  title,  and  vested  the  same  in  Smoot,  yet 
Smoot,  and  those  claiming  through  him,  are  estopped  from 
claiming  under  that  cancelled  and  surrendered  deed.  Bigelow 
on  estoppel  (4th  edition),  pages  559-641;  i  Greenleaf  (15th 
edition),  Sec  265,  Note  3;  Farrar  v.  Farrar,  4  N.  H.,  191 ; 
Commonwealth  v.  Dudley y  10  Mass.,  403  ;  Holbrook  v.  Tir- 
rell,  9  Pick.,  104;  Lawrence  v.  Stratton,  6  Cush.,  163; 
Howard  v.  Massengale,  13  Lea,  577 ;  Duke  v.  Spangle,  35 
Ohio  State,  119 ;  Trull  w.  Skinner ,  17  Peck,  213  ;  Stanley  v. 
Epperson,  45  Tex.,  645. 

3.  The  defense  of  laches  on  the  part  of  complainants  cannot 
prevail.  Laches  not  only  presupposes  lapse  of  time,  but  the 
existence  of  circumstances  which  impute  negligence,  or  the 
absence  of  vigilance  in  the  prosecution  of  a  claim  for  equit- 
able relief.  That  this  is  a  bill  against  a  trustee  of  an  express 
trust,  who  has  never  denied  the  right  of  the  plaintiffs.  As 
to  him,  there  can  neither  be  the  bar  of  the  statute  of  limita- 
tions, nor  the  defense  of  laches,  for  time  does  not  run  against 
an  express  trust  The  refusal  of  this  trustee  to  convey  the 
title  which  he  holds  in  trust,  does  not  assert  a  denial  of  the 
right  of  the  plaintiffs  so  to  convert  the  express  trust  into  a 
constructive  trust.  Therefore,  the  defendant  Elkins  cannot 
rely  upon  laches  as  a  defense.  As  to  the  other  defendants, 
Paul  Butler  and  the  corporation  defendant,  this  is  a  claim  of 
right  to  real  estate,  and  if  the  claim  were  at  law  it  would  not 
be  barred  until  the  expiration  of  twenty  years  from  the  as- 
sertion of  the  adverse  claim.    Under  ordinary  circumstances 
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courts  of  equity  adopt  the  period  of  the  legal  bar,  Elmendorf 
V.  Taylor,  lo  Wheat,  1 52 ;  Gadden  v.  Kimmell,  99  U.  S.,  201 ; 
Miller  V.  Mclntire,  6  Peters,  61 ;  Hallw.  Law,  10 1  U.  S.,  461  ; 
Huntw.  Wickliffe,  2  Pet,  201;  Peytonw,  Stith,  5  Pet, 485;  Bros- 
man  v.  Wathen,  i  How.,  189;  Moore  w.  Green,  19  How.  69. 
Where  no  statute  of  limitation  directly  governs  the  case^ 
courts  of  equity  act  upon  their  own  inherent  doctrine  of 
discouraging  antiquated  demands,  by  refusing  to  interfere 
where  there  has  been  gross  laches.  Wagner  v.  Bond,  7 
How.,  234;  U.  S.  V.  Moore,  12  How.,  209;  Badger  v.  Bad- 
ger, 2  Wall.,  87  ;  Gadden  v.  Kimmell,  99  U.  S.,  201.  But 
the  defendants,  Paul  Butler,  and  the  Union  Land  and  Grazing^ 
Company,  cannot  defend  upon  the  ground  of  laches,  as  it  is 
well  settled  that  a  purchaser  of  property  with  notice  of  an 
equitable  claim  prior  to  his  own  cannot  defend  a  suit  in 
equity  on  the  ground  of  laches,  for  a  time  less  than  the 
statute  of  limitations.  The  demurrer  in  this  case  admits 
such  knowledge.    Insurance  Co,  v.  Eldridge,  102  U.  S.,  545. 

Mr,  0.  D.  Barrett  for  the  defendants: 

1.  Equity  will  not  aid  a  foreign  corporation  to  acquire  the 
legal  title  to  real  estate  in  a  territory  of  the  United  States  in 
contravention  of  the  policy  of  the  United  States  as  shown  by 
the  act  of  Congress  of  March  3,  1887,  prohibiting  aliens 
from  acquiring  or  holding  real  estate  in  this  country. 

2.  The  act  of  S.  S.  Smoot,  in  returning  to  S.  B.  Elkins,  on 
the  27th  day  of  November,  1874,  the  deed  which  he  had  re- 
ceived from  Elkins,  with  the  indorsement  made  thereon  as 
set  out  in  the  sixth  paragraph  of  the  complainant's  bill,  was 
ineffectual  to  revest  the  title  of  the  land  in  question  in  said 
Elkins.  It  was  not  a  cancellation  of  the  deed  and  even  if  it 
had  been  cancelled  by  Smoot,  by  tearing  or  burning  or  de- 
struction in  any  other  way,  still  it  would  not  have  revested 
the  title  in  Elkins  no  more  than  the  wilful  destruction  of  a 
certificate  of  marriage  will  effect  a  divorce,  or  a  cancellation 
of  the  marriage  evidenced  by  the  certificate.  A  deed  to 
land  is  not  the  title,  it  is  simply  the  evidence  of  title,  and  the 
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destruction  of  the  evidence  of  a  thing  does  not  destroy  the 
thing  itself.  Lawtan  v.  Gordon,  34  Cal.,  36 ;  Killey  v.  Wilson, 
33  Id.,  693  ;  Rifner  v.  Bowman,  53  Pa.  St.,  318 ;  Gugins  v. 
Van  Gorder,  10  Mich.,  524;  Holbrook  v.  TtrreU,  9  Pick., 
IDS  ;  Botsfordv.  Moorehouse,  4  Conn.,  553  ;  Bolton  v.  Bishop, 
2  H.  Black.,  259 ;  Gilbert  v.  Buckley,  5  Conn.,  264 ;  Jackson 
V.  Anderson,  4  Wend.,  483. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

I.  The  first  point  made  on  the  demurrer  is,  that  com- 
plainant, shown  to  be  a  foreign  corporation  on  the  face  of 
the  bill,  cannot  maintain  the  action  because  prohibited  from 
acquiring  title  to  land  by  act  of  Congress  of  March  3,  1887. 
This  act  prohibits  aliens  and  corporations  not  created  under 
the  laws  of  the  United  States,  or  some  State  or  Territory 
thereof,  "to  hereafter  acquire,  hold  or  own  real  estate  so 
hereafter  acquired,  or  any  interest  therein,  in  any  of  the  ter- 
ritories of  the  United  States,  or  in  the  District  of  Columbia, 
except  such  as  may  be  acquired  by  inheritance,  or  in  good 
faith  in  the  ordinary  course  of  justice  in  the  collection  of 
debts  heretofore  contracted/'  U.  S.  Stat  at  Large,  Vol.  24, 
p.  476. 

It  is  not  directly  alleged  in  the  bill  that  the  complainant 
corporation  acquired  its  title  before  the  passage  of  the  act, 
though  such  is  the  inference  reasonably  to  be  deduced  from 
the  language  used.  And  here  we  think  it  proper  to  add, 
that  this  bill  throughout  leaves  too  much  to  inference  that 
which  is  capable  of  precise  statement  If  the  title  were  ac- 
quired before  the  passage  of  the  act,  that  of  course  would 
settle  the  question.  But  if  acquired  since,  the  defendants 
cannot  set  up  the  forfeiture  of  the  statute  in  bar  of  com- 
plainant's right.  The  statute  is  not  self-executing.  Sec- 
tion 3  provides  that  property  so  held  or  acquired  shall  be 
forfeited  to  the  United  States,  and  makes  it  tiie  duty  of  the 
Attorney-General  "to  enforce  every  such  forfeiture  by  bill 
in  equity  or  other  proper  process."  Until  this  be  done,  the 
title  is  not  subject  to  attack  by  others.      Cross  v.  De  Voile, 
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I  Wall.,  5  ;  Govemeuf^s  Heirs  v.  Robinson,  1 1  Wheat,  333  ; 
Osterman  v.  Baldwin,  6  Wall.,  116;  Phillips  v.  Moore,  100 
U.  S.,  208. 

2.  It  is  next  claimed  that  the  allegations  in  the  ninth  and 
tenth  paragraphs  of  the  bill  are  too  indefinite  to  enable  the 
court  to  determine  whether  complainant  Johnson  holds  the 
estate  in  his  own  right  or  as  trustee  for  a  syndicate,  or  as 
trustee  for  the  Land  Company.  While  lacking  again  in 
precision,  which  would  have  avoided  the  raising  of  this 
question,  we  think  that,  taking  the  allegations  as  a  whole, 
they  show  that  the  title  made  to  Johnson  was  in  trust  for  the 
Land  Company, 

3.  The  objection  to  the  third  paragraph  of  the  bill  is  not 
well  taken.  It  appears  plainly  enough  from  the  recital  of 
the  original  contract  between  Elkins,  Smoot  and  others  for 
the  purchase  of  the  Mora  Grant,  that  it  was  contemplated 
the  title  to  the  lands,  as  purchased,  should  be  taken  in  the 
name  of  one  of  the  number,  who  should  hold  one-fifth  of 
the  same  in  trust  for  each  of  his  four  associates.  Hence, 
the  clause  binding  him  (whoever  might  be  selected)  to  con- 
vey an  undivided  one-^fth  to  each  of  the  four  others.  This 
has  no  reference  to  any  disposition  that  might  be  made  by 
any  one  of  the  members  of  his  own  interest  under  the  con- 
tract 

The  same  may  be  said  also  of  the  provision  "  that  no  sale 
of  said  grant,  or  that  part  that  might  be  purchased,  shotdd 
be  made  unless  four  of  the  contracting  parties  thereto  shotdd 
give  their  consent  in  writing  that  such  sale  should  be  made 
and  consummated."  This  seems  to  be  a  limitation  of  the 
powers  of  the  one  holding  the  title  in  trust  for  all.  It  wotdd 
require  a  plain  and  unmistakable  declaration  to  that  effect 
(even  if  that  could  be  enforced)  to  restrict  each  individual's 
power  of  alienation  of  his  own  interest 

We  think  also  that  the  allegations  of  the  fifth  paragraph 
are  sufficient  to  show  that  the  contract  therein  alleged  with 
Smoot  contemplated  a  sale  by  him  of  so  much  of  his  one- 
fifth  share  as  would  amount  to  one-sixth  of  the  whole  grant; 
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and  this  is  made  perfecdy  clear  by  the  allegations  of  the 
sixth  paragraph. 

4.  The  Statute  of  Limitations  does  not  apply  to  the  case 
made  by  the  bill  of  the  complainants.  The  trust  is  direct 
and  the  case  is  one  of  exclusive  equity  jurisdiction.  There 
has  not  been  such  laches  by  complainant  as  to  bar  him  of 
relief  in  equity  upon  the  facts  stated.  Ehnendorf  v.  Taylor, 
10  Wheat.,  152  ;  Badger  v.  Badger ,  2  Wall.,  87  ;  Insurance 
Co,  V.  Eldredge,  102  U.  S.,  545. 

5.  The  allegations  of  the  bill  of  knowledge  by  Butler  and 
those  who  claim  under  him  of  the  equitable  rights  of  com- 
plainant in  the  premises  are  sufficiently  definite. 

6.  The  same  may  also  be  said  of  the  charge  that  Butler 
obtained  the  conveyance  from  Smoot  by  threats  of  prosecu- 
tion for  obtaining  money  through  fraudulent  representa- 
tions. It  was  not  necessary  to  allege  the  particular  facts 
constituting  the  alleged  fraud  practiced  by  Smoot  upon  But- 
ler, in  order  to  see  if  they  would  make  a  case  sufficient  to 
support  a  prosecution  for  crime.  The  fraud  or  crime  is  a 
collateral  fact,  an  incident,  or  matter  of  inducement  only  to 
the  main  question,  which  is.  Did  Butler  obtain  the  deed  from 
Smoot  through  threats  of  criminal  prosecution?  However, 
if  Butler  did  obtain  the  deed  from  Smoot  in  this  manner 
and  upon  this  consideration,  complainant  cannot  avail  itself 
of  that  fact  to  annul  it  The  only  bearing,  therefore,  that 
this  matter  can  have  is  in  connection  with  the  fourteenth 
paragraph,  where  it  is  charged  that  Butler  is  not  a  purchaser 
for  value. 

7.  The  important  question  raised  by  the  demurrer  lies  in  the 
allegations  of  the  sixth,  seventh  and  eighth  paragraphs  of  the 
bill.  It  is  contended  that  the  deedrmade  by  Elkins  to  Smoot 
passed  the  legal  title  to  him,  whidi  remains  in  him  notwith- 
standing the  surrender  of  the  deed  without  record  and  the 
endorsement  of  the  terms  of  surrender  thereon  signed  by 
both  Elkins  and  Smoot 

We  shall  assume  that  the  deed  was  not  recorded,  because 
in  the  absence  of  allegations  concerning  this,  we  must  pre- 
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sume  that  the  common  law  prevails  in  New  Mexico.  It  is 
strange,  however,  that  the  bill  should  be  silent  with  respect 
to  a  fact  so  important  and  susceptible  of  such  easy  and  cer- 
tain ascertainment 

The  general  rule  as  to  the  effect  of  the  cancellation  or 
mutilation  of  a  deed  to  land  is  well  stated  by  the  chief  justice 
of  this  court  in  the  opinion  in  Fitzgerald  v.  Wynne,  ante^ 
p.  I20,  as  follows:  "  It  is  certainly  a  general  rule,  that  where 
a  party  makes  a  perfect  deed  of  conveyance  of  an  estate  in 
land,  that  is  to  say,  where  he  executes  and  delivers  a  deed  of 
conveyance  as  his  final  act,  the  estate  in  the  property,  if 
equitable,  at  once  passes  to  the  grantee,  equally  as  it  wotdd 
on  a  conveyance  of  a  legal  estate,  unless  the  operation  of  the 
deed  be  restrained  by  statute.  The  grantor  cannot  revoke 
such  deed,  unless  he  has  reserved  to  himself  a  power  of  re- 
vocation. And  where  such  deed  has  been  destroyed,  by  the 
grantor,  after  delivery  to  the  grantee,  secondary  evidence  of 
its  contents  may  be  given,  and  the  deed  set  up  against  the 
grantor  and  his  heirs  and  devisees,  and  against  volunteers 
claiming  under  him.  .  .  The  deed  here  was  executed  and 
delivered  as  the  final  act  of  the  grantors,  and  the  equitable 
interest  in  the  property  thereupon  passed  and  became  vested 
in  the  grantee,  and  that  interest  was  not  divested  by  the  sub- 
sequent unauthorized  obliteration  or  erasure  of  the  signa- 
tures of  the  grantors  from  the  deed." 

It  will  be  noticed  from  this  guarded  statement  of  the  rule, 
in  a  case,  too,  entirely  different  from  this  one,  that  it  is  not 
without  limitations  and  exceptions.  From  the  allegations 
of  this  bill  it  appears  that  the  deed  from  Elkins  to  Smoot  of 
September  17,  1873,  was  made  at  Blackmore's  request,  and 
for  the  sole  purpose  of  enabling  Smoot  to  convey  to  Black- 
more  the  portion  of  his  interest  in  the  grant  according  to 
their  then  existing  contract.  Elkins  made  the  deed  for  this 
purpose  and  sent  it  to  Smoot  Blackmore  and  Smoot  ex- 
tended their  trade  for  the  land  and  no  deed  was  made  by 
Smoot  to  him,  as  originally  contemplated,  on  that  account 

As  a  result  of  the  additional  negotiations  Blackmore  pur- 
chased all  of  Smoot's  interest  and  paid  him  for  it    The  ob- 
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jcct  of  Blackmore  seems  at  first  to  have  been  to  obtain  a 
perfect  legal  title  to  his  partial  interest  and  hold  it  independ- 
ently of  Smoot — ^who  still  then  had  a  small  interest — ^and  his 
associates  and  discharged  of  the  trust  in  Elkins.  Having  at 
last  purchased  the  whole  of  Smooths  interest,  he  seems  to 
have  changed  his  intention  and  to  have  concluded  to  take 
Smoot's  place  in  the  syndicate  and  leave  the  legal  title  as 
before  in  Elkins.  It  appears,  therefore,  that  the  object  of  the 
deed  was  not  to  vest  a  title  in  Smoot  except  as  a  means  to 
enable 'him  to  vest  one  in  Blackmore.  He  was  to  be  merely 
a  conduit  of  the  title  to  its  ultimate  destination.  Upon 
these  facts  we  must  hold  that  the  legal  title  to  the  land  in  con- 
troversy is  still  in  Elkins.  The  facts  as  alleged  bring  the 
case  within  the  exception  to  the  general  rule  established  in 
Holmes  v.  Trout,  7  Pet,  171,  the  facts  in  which  are  quite 
similar.  McLean,  J.,  in  delivering  the  opipion  of  the  court, 
said:  "They  allege  expressly  that  the  deed  executed  by 
Short  to  Holmes,  never  having  been  recorded,  was  delivered 
up  and  cancelled  by  those  who  had  full  powers  on  the  sub- 
ject, and  that  another  deed  was  executed  by  Short  upon 
proper  authority,  vesting  the  fee  to  one  moiety  of  the  land 
in  Breckenridge,  and  the  other  in  the  complainants.  .  .  .  The 
principle  is  admitted  that  the  mere  cancelling  of  a  deed  does 
not  reinvest  the  title  in  the  grantor  under  the  laws  of  Ken- 
tucky; but,  under  the  circumstances  of  this  case,  the  court 
are  clear  that  the  deed  to  Holmes  must  be  considered  as  a 
nullity.  .  .  .  The  conveyance  may  have  been  made  with 
the  sole  view  of  enabling  Holmes  to  convey  to  others  who 
had  purchased;  and  a  different  arrangement  being  made,  as 
the  deed  had  not  been  recorded,  and  Holmes  not  having 
acted  under  it,  it  was  probably  surrendered,  with  all  other 
papers  relating  to  the  land,  to  Breckenridge,  by  those  who 
had  full  power  to  do  so,  as  stated  in  the  amended  bill;  on 
which  surrender  Short  executed  the  deed  to  the  complain- 
ants and  Breckenridge.  Whatever  may  have  been  the  facts 
in  regard  to  the  delivery  of  the  deed  to  Holmes  and  its  sur- 
render, this  court  have  no  difficulty  in  treating  it  as  a  void 
instrument,  under  all  the  circumstances  of  this  case," 
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This  doctrine,  if  it  needed  any  support,  would  find  it  in  the 
following  well-considered  cases,  in  the  majority  of  which, 
under  facts  nearly  allied,  it  was  held  that  the  surrender  or 
destruction  of  the  deed  operated  to  recreate  a  legal  title  in 
the  grantor  by  estoppel.  Commonwealth  v.  Dudley,  lo  Mass. , 
403  ;  Holbrook  v.  Tirrell,  9  Pick.,  105  ;  Lawrence  v.  Stratton, 
6  Cush.,  163  ;  Trull  w.  Skinner ,  17  Pick.,  213  ;  Farrar  v.  Far- 
rar,  4  N.  H.,  191 ;  Howard  v.  Massengale,  13  Lea,  577; 
Faulks  V.  Burns,  i  H.  W.  Green  (N.  J.  Ch.),  250 ;  Stanley 
V.  Epperson,  45  Tex.,  644. 

It  follows  from  what  has  been  said  that  the  demurrer  must 
be  overruled,  with  costs  to  the  complainants,  and  the  cause 
remanded  to  the  Supreme  Court  of  the  District  of  Columbia, 
with  direction  to  pass  a  decree  overruling  the  demurrer, 
whereupon  the  cause  will  be  proceeded  with  according  to  the 
practice  of  said  court. 

Demurrer  overruled. 
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THE  RICHMOND  v,  CAKE. 


Landlord  and  Tenant  Act  ;  Landlord's  Lien  ;  Exemptions  ; 
Attachment  ;  Affidavits  ;  730  Rule. 

1.  Sec.  808,  R.  S.  D.  C,  providing  that  the  proceeding  to  enforce  any 

lien  shall  be  by  bill  or  petition  in  equity,  does  not  apply  to  the 
lien  for  rent  given  a  landlord  by  the  Landlord  and  Tenant  Act, 
upon  the  chattels  of  his  tenant  upon  the  leased  premises,  as  the 
act  provides  adequate  methods  at  law  to  enforce  the  landlord's 
lien. 

2.  The  tacit  lien  for  rent  given  a  landlord  by  that  act,  extends  only  to 

rent  due,  and  rent  which  has  actually  commenced  to  accrue  but 
which  is  not  yet  payable.  Therefore,  where  monthly,  quarterly 
or  annual  periods  of  payment  of  rent  are  provided  in  a  lease,  the 
lien  does  not  extend  to  rent  to  accrue  for  any  such  period,  unless 
the  period  has  actually  commenced  to  run  and  the  landlord's 
right  to  that  installment  of  rent  has  become  fixed  and  absolute. 

3.  The  exemption  from  the  lien  of  the  landlord,  given  by  that  act,  of 

such  of  the  tenant's  chattels  as  are  not  subject  to  execution  for 
debt,  refers  only  to  such  statutory  exemptions  as  are  allowed  to 
householders,  mechanics  and  others  by  Sec.  797,  R.  S.  D.  C,  and 
other  similar  exemptions.  Such  exemption  does  not  extend  to 
chattels  upon  which  there  is  an  existing  lien  by  deed  of  trust, 
mortgage,  or  otherwise. 

4.  An  attachment  will  lie  against  chattels  which  are  subject  to  a  deed 

of  trust,  especially  where  the  deed  of  trust  is  in  favor  of  the 
plaintiff  in  the  suit  in  which  the  attachment  is  issued. 

5.  It  is  not  necessary  to  show  affirmatively,  in  an  affidavit  to  support 

an  attachment  issued  to  enforce  a  landlord's  lien  against  his 
tenant's  chattels,  that  the  chattels  are  not  exempt  from  seizure. 
It  is  sufficient  if  the  affidavit  states  that  the  chattels  are  subject 
to  the  lien. 

6.  Under  the  73d  common  law  rule  of  the  Supreme  Court  of  the  District 

of  Columbia,  two  affidavits  only  can  be  filed,  one  for  the  plaintiff 
to  support  his  declaration,  and  one  for  the  defendant  to  verify 
his  plea.  The  rule  does  not  allow  or  contemplate  rebutting 
affidavits  by  the  plaintiff. 

7.  Eviction  of  a  tenant  by  his  landlord  from  the  leased  premises  during 

the  term  of  the  tenancy,  is  a  good  defense  to  an  action  by  the 
landlord  for  rent  due  or  payable  for  any  part  of  the  term  which 
the  tenant  has  thereby  been  prevented  from  enjoying. 

8.  And  in  such  an  action,  an  affidavit  of  defense  under  the  73d  rule, 

which  alleges  the  **  eviction  "  of  the  tenant  by  his  landlord,  pre- 
sents a  sumcient  defense.  Eviction  is  not  merely  a  conclusion 
of  law,  but  the  term  is  used  to  express  the  act  of  dispossession, 
as  well  as  the  result  of  the  act,  and  in  such  an  affidavit  is  to  be 
taken  in  the  sense  in  which  it  would  be  effectual  rather  than  in 
the  sense  in  which  it  would  be  meaningless  and  unavailing. 

9.  The  affidavit  of  defense  in  such  a  case  is  sufficient  where  it  states 

that  the  defendant  is  "informed  and  believes"  that  he  was 
evicted  by  persons  acting  under  the  instructions  of  the  plaintiff, 
and  expects  so  to  prove  at  the  trial. 

No.  129.     Submitted  October  20,  1893.  — Decided  November  8,  1893. 
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Hearing  on  appeals  and  cross-appeals  from  several  or- 
ders and  judgments  of  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  law  term,  in  two  actions  for  rent,  where- 
in attachments  were  issued  to  enforce  the  lien  of  a  landlord. 
Reversed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

These  are  two  suits  between  landlord  and  tenant  to  en- 
force the  payment  of  rent  by  attachment  The  plaintiff,  The 
Richmond,  which  is  a  corporation  under  the  laws  of  the 
State  of  New  York,  and  the  owner  of  the  premises  known 
as  "  The  Richmond  Flats,''  at  the  northeast  comer  of  Seven- 
teenth and  H  streets,  in  the  city  of  Washington,  leased 
those  premises  to  the  defendant,  Horace  M.  Cake,  by  lease 
in  writing,  for  the  term  of  five  years,  from  the  first  day  of 
November,  1886,  at  the  yearly  rent  of  $7,000,  payable  in 
equal  monthly  installments  in  advance  on  the  first  day  of 
each  and  every  month.  The  premises  were  to  be  used  as  a 
hotel.  To  secure  the  payment  of  the  rent,  it  was  stipulated 
in  the  lease  that  the  lessee  should  execute  and  deliver  to  tlie 
lessor  a  deed  of  trust,  whereby  he  should  convey  to  a  trus- 
tee, for  the  benefit  of  the  lessor,  certain  furniture,  to  be 
placed  on  the  premises  by  the  lessee,  to  the  value  of  not  less 
than  $3,000.  It  was  also  stipulated  in  the  lease,  that  the 
lessee  should  place  upon  the  premises  certain  other  furni- 
ture, to  be  purchased  by  him,  to  the  value  of  $10,000,  upon 
which,  after  the  payment  thereon  of  $2,500,  he  should  exe- 
cute a  second  deed  of  trust  to  secure  the  lessor,  the  first 
lien  being  intended  to  be  held  by  the  vendor  of  the  goods. 
At  the  end  of  the  term  of  five  years,  the  lessee  was  to  have 
the  option  of  renewing  the  lease  for  one  year  thereafter  at  a 
rental  of  $8,000,  and  for  a  second  year  at  a  rental  of  $8,500, 
and  for  a  third  year  at  a  rental  of  $9,000,  upon  the  same 
terms  and  conditions  as  in  the  original  lease. 

Adjoining  ^  The  Richmond  Flats  "  was  another  piece  of 
property  known  as  the  Chew  property,  owned  by  the  same 
plaintiff,  and  leased  to  the  defendant  by  separate  provisions 
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contained  in  the  same  lease,  for  the  same  term  of  years 
and  upon  the  same  conditions  as  in  the  case  of  "  The 
Richmond  Flats/'  except  as  to  the  amount  of  the  rent,  which 
was  to  be  $900  a  year,  payable  monthly  in  advance.  This 
rent  was  to  cease  temporarily  in  the  event  of  a  contemplated 
improvement,  and  thereafter  it  was  to  be  at  the  rate  of  10  per 
centum  of  the  cost  of  the  land  and  the  improvement  The 
lease  of  one,  however,  was  not  to  be  renewed  without  the 
renewal  of  the  other.  The  deed  of  trust  conveying  the  fur- 
niture appears  to  have  been  duly  executed,  and  it  would 
seem  also,  from  the  amount  of  rent  claimed  in  these  suits  to 
be  due,  that  the  contemplated  improvement  was  made  of  the 
Chew  property. 

The  lease  by  its  terms  expired  on  the  first  day  of  No- 
vember, 1 891 ;  but  we  may  presume  that  the  option  of  re- 
newal for  one  year  thereafter  reserved  to  the  lessee  was  exer- 
cised by  him.  These  suits  are  for  rent  charged  to  have  ac- 
crued during  the  renewed  term,  and  in  which  the  lessee 
seems  to  have  been  in  arrears. 

The  first  suit,  instituted  on  June  2,  1892,  was  to  recover 
payment  of  the  sum  of  $2,375  for  the  rent  of  the  premises 
mentioned  for  the  two  months  of  May  and  June,  1892,  pay- 
able in  advance  on  the  first  day  of  each  month,  at  the  rate 
of  $1,187.50  a  month,  which  was  claimed  to  be  due  and  un- 
paid.   With  the  declaration  an  affidavit^  of  Anthony  PoUok, 


^  The  affidavit  referred  to  reads  as  follows  :  "  I,  Anthony  Pollok,  do 
swear  that  I  am  the  agent  and  attorney  of  *  The  Richmond,'  the  plaintiff 
in  this  action,  and  have  personal  knowledge  of  the  facts  in  the  premises ; 
that  said  defendant,  Horace  M.  Cake,  is  tenant  of  said  premises,  known 
as  *The  Richmond  Flats,'  under  lease  from  the  plaintiff,  expiring 
October  31,  1892,  at  the  monthly  rent  of  $1,187.50,  payable  on  the  first 
day  of  each  month ;  that  the  rent,  due  May  i,  1892,  and  June  i,  1892,  is 
due  and  unpaid,  and  that  the  plaintiff  has  a  just  right  to  recover  from  the 
defendant  said  sum  of  $2,375,  with  interest  as  claimed  in  the  declaration, 
exclusive  of  all  set-offs  and  just  grounds  of  defense." 

**  And,  further,  that  said  defendant  had  furnished  said  house  as  an 
apartment  house  with  a  large  quantity  of  furniture  suitable  thereto,  which 
said  personal  chattels  of  said  defendant  were  on  said  premises,  and  on 
which  the  plaintiff  has,  under  the  law,  a  tacit  lien  for  rent ;  that  said 
defendant  is  now  engaged  in  moving  all  of  said  chattels  from  said  de- 
mised premises." 
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the  plaintiffs  agent,  was  filed,  which  was  to  the  effect  that 
the  rent  was  due  and  payable,  as  claimed;  and  that  the  de- 
fendant had  furnished  the  premises  with  a  large  quantity  of 
furniture,  which  was  then  on  the  premises  and  on  which, 
under  the  law,  the  plaintiff  had  a  tacit  lien  for  the  rent;  and 
that  the  defendant  was  then  engaged  in  removing  all  of  said 
chattels  from  the  demised  premises.  The  purpose  of  this 
affidavit  was  twofold:  ist  To  procure  a  summary  judgment, 
without  trial  by  jury,  under  the  73d  of  the  General  Rules  of 
the  Supreme  Court  of  the  District  of  Columbia,  which  au- 
thorized such  a  judgment,  unless  the  defendant  filed  a  proper 
and  sufficient  affidavit  of  defense;  and,  2d.  As  the  prelimi- 
nary for  the  issue  of  a  writ  of  attachment  under  the  Land- 
lord and  Tenant  Act  in  force  in  the  District  of  Columbia. 

Thereupon,  on  the  same  day,  June  2,  1892,  a  writ  of 
attachment  was  issued,  and  levied  on  the  same  or  the  next 
day  by  the  marshal,  on  some  of  the  chattels  of  the  defendant 
on  the  premises. 

On  the  next  day,  June  3, 1892,  a  second  writ  of  attachment 
was  issued  in  the  same  suit  for  $4,750,  "  being  the  four  en- 
suing months  to  accrue  due"  thereafter;  and  this  writ  was 
levied  by  the  marshal  on  the  same  day  on  other  furniture  on 
the  premises. 

At  first,  one  return  was  made  of  both  writs;  but  this  the 
marshal,  on  his  own  motion,  was  afterwards  allowed  by  the 
court  to  amend  by  making  separate  returns. 

The  plaintiff  then  brought  a  second  suit  to  recover  rent 
for  the  months  of  July  and  August,  1892.  The  declaration 
in  this  suit  was  also  supported  by  affidavit*  to  the  effect  that 


'  The  affidavit  referred  to  reads  as  follows  :  •*  I.  William  F.  Mattingl?, 
upon  oath,  state  as  follows  :  I  am  the  attorney  and  agent  of  the  plaintiff 
in  this  action,  *  The  Richmond  ' ;  that  the  plaintiff  let  to  the  defendant 
said  premises  mentioned  in  the  foregoing  declaration,  <  The  Richmond 
Flats,'  for  one  year,  ending  with  October  31,  1892,  at  the  monthly  rental 
of  $1,187.50,  payable  on  the  first  day  of  each  and  every  month  during 
said  term,  in  advance,  and  that  the  said  defendant  has  not  paid  the  two 
months' rent  for  said  premises,  due  July  i,  1892,  and  August  i,  1892, 
and  that  the  amount  claimed  in  said  declaration  for  two  months'  rent, 
^2,375,  is  justly  payable  by  said  defendant,  Horace  M.  Cake,  to  the 
plaintiff,  with  interest  as  claimed,  exclusive  of  all  set-ofifs  and  just 
grounds  of  defense." 
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the  rent  was  due  and  unpaid.  But  no  writ  of  attachment 
was  issued  in  this  cause. 

The  defendant  filed  the  same  pleas,  four  in  number,  to 
each  suit.  The  first  and  second  pleas  were  the  general  issue; 
the  third,  that  the  only  contract  in  the  premises  between  the 
parties  was  a  contract  under  seal;  and  the  fourth,  that  on 
June  2,  1892,  the  plaintiff  had  evicted  the  defendant  from  the 
demised  premises,  and  had  since  that  time  itself  continued  in 
the  exclusive  possession  and  control  of  the  premises.  The 
third  and  fourth  pleas  were  supported  by  the  affidavit*  of  the 
defendant,  to  the  effect  substantially  that,  on  the  day  speci- 
fied, the  marshal  and  his  deputies  took  complete  possession 
and  control  of  The  Richmond  Flats,  and  evicted  the  defend- 
ant therefrom;  and  that  he  is  informed  and  believes,  and  ex- 
pects to  prove,  that  this  was  done  under  the  authority  of  the 
plaintiff;  and  that  the  agent  of  the  plaintiff  has  since  the  5th 
day  of  June  been  in  full  possession  and  control  of  the  prem- 
ises; and  that  by  such  eviction  the  defendant  was  relieved 
from  liability  for  the  rent  claimed  by  the  plaintiff. 

The  defendant  also  filed  another  somewhat  similar  affida- 


"  The  affidavit  referred  to  reads  as  follows  ;  "  I,  Horace  M.  Cake,  on 
oath,  say  that  the  only  contract  which  I  ever  entered  into  with  the  cor- 
poration called  The  Richmond  in  regard  to  the  occupation  by  me  of  the 
premises  at  the  northeast  comer  of  17th  and  H  streets,  northwest,  in 
the  City  of  Washington,  District  of  Columbia,  was  the  formal  lease  in 
writing  dated  the       day  of  ,  188  ,  which  lease  was  signed  and 

sealed  by  me,  a  copy  of  which  is  on  file  in  the  case  of  Horace  M.  Cake 
against  The  Richmond,  No.  in  equity,  in  this  court,  and  is  made  a 
part  hereof.  I  exercised  the  right  of  renewal  given  by  said  lease  by  re- 
newing the  lease  for  one  year  from  the  expiration  of  the  term  created 
thereby,  and  this  renewal  was  not  under  seal.  When  the  marshal  of  this 
District  and  his  deputies  on  June  2,  1892,  and  immediately  afterwards, 
undertook  the  execution  of  the  writs  of  attachment  issued  in  this  case, 
they  took  complete  possession  and  control  of  The  Richmond  Flats  and 
evicted  and  ousted  me  from  the  same,  and  I  am  informed  and  believe, 
and  expect  to  prove  at  the  trial  of  this  cause,  that  this  was  done  under 
the  direction  and  authority  of  the  plaintiff,  and  that  Anthony  Pollok, 
the  agent  and  attorney  of  the  plaintiff,  as  such  agent  and  attorney,  on 
or  about  the  5th  day  of  June,  resumed  full  possession  and  control  of  the 
whole  of  said  premises,  and  that  the  plaintiff  has  remained  in  such  pos- 
session and  control  ever  since.  And  for  the  reasons  stated,  I  deny  the 
plaintiff's  right  to  recover  anything  in  this  action,  and  I  especially  deny 
its  right  to  receive  any  part  of  the  rent  claimed  to  be  due  lor  the  month 
of  June,  1892," 
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vit  in  the  first  cause,  ancillary  to  a  motion  to  dissolve  the 
writs  of  attachment.  In  this,  besides  the  allegation  of  evic- 
tion by  the  plaintiff  through  the  agency  of  the  marshal,  the 
defendant  averred  that  he  had  not  moved  any  of  the  furni- 
ture from  the  premises,  and  that  the  only  removal  had  been 
by  guests  of  furniture  belonging  to  them. 

A  motion  was  filed  by  the  defendant  to  quash  the  two 
writs  of  attachment  The  plaintiff  filed  an  answer  thereto, 
supported  by  the  oaths  of  the  deputy-marshal  and  the  two 
bailiffs  who  had  served  the  writs,  to  the  effect  that  neither 
the  marshal  nor  his  deputies  had  evicted  the  defendant  from 
the  premises,  or  had  in  any  manner  disturbed  his  possession ; 
and  if  they  had  done  so  that  tl^ey  had  no  authority  from  the 
plaintiff  for  so  doing.  The  plaintiff  also  filed  a  motion  for 
judgment  under  the  73d  Rule,  which  has  been  mentioned, 
and  a  motion  for  condemnation  of  the  attached  propert\\ 

These  motions  seem  to  have  all  come  on  for  hearing  to- 
gether. The  court,  on  October  17,  1892,  after  having  given 
the  marshal  leave  to  amend  his  return,  as  already  stated,  sus- 
tained the  first  writ  of  attachment  (that  of  June  2),  quashed 
the  second  writ  (that  of  June  3),  and  gave  judgment  for  the 
plaintiff  in  the  first  suit  for  the  sum  of  $2,375,  ^he  amount 
claimed  under  the  73d  Rule;  and  also  gave  judgment  in  the 
second  suit  under  the  same  rule  for  a  similar  amount.  On 
the  next  day  (Oct.  18,  1892),  it  entered  judgment  of  con- 
demnation against  the  property  attached  on  the  2d  day  of 
June,  1892. 

The  plaintiff  and  defendant  both  appealed;  and  their  sev- 
eral appeals  are  now  before  us  for  determination. 

Mr.  Wm.  F.  Mattingly  for  the  plaintiff: 

I.  The  judgment  for  the  plaintiff  under  the  73d  Rule  in 
the  suit  to  recover  $2,375  for  the  two  months  rent,  due  May 
1st  and  June  ist,  1892,  was  proper.  The  defendant's  affi- 
davit does  not  deny  that  the  rent  was  due  and  unpaid,  but 
alleges  that  he  was  evicted  from  the  leased  premises.  Evic- 
tion is  a  conclusion  of  law,  and  no  facts  sufficient  to  amount 
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to  an  eviction  are  alleged  in  the  affidavit.     Perjury  could 
not  be  assigned  upon  the  statements  in  the  affidavit. 

2.  The  motion  to  quash  the  first  attachment,  of  June  2, 
1893,  was  properly  denied  by  the  court  below.  The  two 
months'  rent  due  May  ist  and  June  ist,  respectively,  were 
concededly  overdue  and  unpaid.  This  entitled  the  plaintiff  to 
attach  for  the  amount  due.  The  affidavit  filed  with  the  dec- 
laration states  that  the  defendant  had  furnished  the  house  as 
an  apartment  house  with  a  large  quantity  of  furniture,  which 
said  personal  chattels  of  the  defendant  are  on  said  premises, 
**  and  on  which  the  plaintiff  has,  under  the  law,  a  tacit  lien 
for  renf*  In  13  Wall.,  14,  WeM  v.  Sharp,  the  court  de- 
cided that  the  words  of  the  statute  "  as  are  subject  to  execu- 
tion for  debt,*'  meant  to  exclude  goods  which  came  within 
the  provisions  of  the  exemption  law,  for  the  use  of  the  fam- 
ily or  practice  of  a  trade.  The  marshal's  return  in  this  case 
shows  that  the  exempted  property  was  left  to  the  defendant. 
The  defendant  assigned  two  reasons  why  his  motion  should 
be  granted:  ist.  Because  the  marshal  evicted  him;  2d.  Be- 
cause the  marshal  having  made  but  one  levy  and  the  second 
attachment  being  void  as  alleged,  the  entire  proceeding  was 
void.  It  is  unnecessary  to  consider  this  last  reason  assigned 
as  the  marshal  was  permitted  to  and  did  amend  his  return. 
So  the  sole  remaining  reason  assigned  for  quashing  this  at- 
tachment is  that  the  marshal  evicted  the  defendant  It  is 
submitted  that  the  rent  being  due  and  unpaid  the  attachment 
was  properly  levied  and  that  a  subsequent  eviction  by  the 
landlord  would  not  be  good  cause  for  quashing  the  at- 
tachment. And  it  is  further  submitted  that  the  defendant's 
affidavit  in  support  of  his  motion  sets  forth  no  facts  to  show 
an  eviction,  but  simply  states  conclusions  of  law.  And  fur- 
ther that  the  plaintiff's  answer  to  this  motion  and  the  effi- 
davits  in  support  of  the  same  conclusively  show  that  there 
was  no  eviction,  but  that  there  was  a  strong  desire  on  the 
part  of  the  defendant  to  be  evicted. 

3.  The  court  below  erred  in  quashing  on  defendant's  mo- 
tion, the  second  attachment  for  rent  to  accrue  due.    The  fol- 
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• 
lowing  decisions  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia, in  General  Term,  bear  upon  the  construction  in  this 
respect  of  the  Landlord  and  Tenant  act:  Joyce  v.  Wilken- 
ning,  I  McA.,  567 ;  Gibson  v.  Gautier,  i  Mackey,  35  ;  Fox 
V.  Davidson,  i  Mackey,  102  ;  Wallach  v.  Chesley,  2  Mackey, 
209 ;  Harris  v.  Damnton,  3  Mackey,  90 ;  Gross  v.  Goldsmitfi, 
4  Mackey,  1 26. 

The  effect  of  these  decisions  seems  to  be  to  so  construe  the 
statute  that  the  remedy  by  attachment  cannot  be  availed  of 
when  the  rent  is  not  due  except  for  such  instalment  of  rent 
as  has  commenced  to  accrue  while  the  tenant  has  occupied 
the  premises.  If  the  rent  is  payable  monthly  and  the  tenant 
is  removing  his  goods,  then  the  landlord  can  only  attach  for 
one  month's  rent  not  due,  provided  the  occupancy  of  the 
tenant  has  continued  into  that  month.  Is  this  the  legal  con- 
struction of  the  Statute?  The  act  gives  the  landlord  a  lien 
upon  the  tenant's  chattels  on  the  premises  commencing  with 
the  tenancy  and  continuing  for  three  months  after  the  rent  is 
due.  So  effective  is  this  lien  that  if  the  tenant  at  any  time 
during  the  term  mortgage  the  property  when  he  is  not  in 
arrears,  the  landlord's  lien  for  rent  subsequently  becoming 
in  arrear  is  entitled  to  priority  over  the  mortgage .  Webb  v. 
Sharp,  13  Wall.,  14. 

The  act  also  gives  the  remedy  by  attachment  when  the 
rent  is  not  due  if  the  tenant  is  about  to  remove  or  sell  all  or 
any  of  his  said  chattels.  It  is  silent  as  to  the  amount  not 
due  or  for  what  period  of  time  not  due.  It  certainly  does 
not  say  for  the  first  accruing  instalment  not  due,  provided 
the  tenant  has  remained  in  possession  during  a  portion  of 
that  time.  Is  the  hardship  upon  the  tenant  alone  to  be  con- 
sidered as  a  reason  for  placing  a  forced  construction  upon 
the  law? 

Suppose  the  rent  is  payable  weekly  as  is  frequently  the 
case  with  large  hotels  and  theaters,  is  it  not  a  gross  hard- 
ship upon  the  landlord  to  say  that  he  can  only  attach  for  one 
week's  rent?  Take  the  case  at  bar.  The  tenancy  by  its 
terms  is  made  to  end  at  a  time  when  presumably  the  prop- 
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erty  could  be  re-rented.  At  the  beginning  of  the  dull  sea- 
son the  tenant  stops  paying  rent  and  in  the  early  summer 
undertakes  to  remove  his  furniture  and  avoid  paying  six 
months'  rent  Is  it  a  case  of  hardship  upon  him  to  say  that 
he  shall  not  abide  by  his  contract?  If  it  is  competent  for  the 
court  to  say  an  attachment  will  lie  for  one  month  not  due,  it 
would  be  equally  competent  for  it  to  say  that  it  would  lie  for 
two  or  three  months;  in  fact,  as  three  months  seems  to  have 
been  a  favorite  period  with  the  law-maker  as  expressed  in 
the  statute,  would  it  not  have  been  more  logical  to  have 
adopted  that  as  the  proper  time? 

Mr,  W.  L.  Cole  and  Mr.  W.  W,  Flemming  for  the  de- 
fendant (Mr,  Wm,  C.  Prentiss  was  with  them  on  the  brief): 

I.  The  court  below  erred  in  overruling  the  defendant's 
motion  and  refusing  to  quash  the  writ  of  attachment  The 
remedy  by  attachment  is  created  by  the  Landlord  and  Ten- 
ant act  above  referred  to  and  the  creation  of  a  remedy  gives 
a  right  to  its  use;  and  when  such  aid  is  sought  must  comply 
strictly  with  the  requisites  of  the  statute.  The  second  sec- 
tion of  the  act  declares  that  the  landlord  has  a  lien  on  the 
personal  chattels  of  the  tenant^  on  the  premises,  subject  to 
execution.  To  create  these  liens  three  things  are  requisite: 
First  Personal  chattels  of  the  tenant;  Second.  They  must 
be  on  the  premises;  Third.  They  must  be  subject  to  execu- 
tion. If  these  be  requisite  to  create  a  lien,  they  must  each 
and  all  exist  in  fact,  and  should  affirmatively  appear,  either 
by  the  pleadings,  or  by  the  affidavits  of  the  plaintiff,  before 
the  court  should  issue  an  attachment;  if  the  facts  do  not  war- 
rant the  writ,  or  the  requisites  do  not  all  exist  and  affirma- 
tively appear,  upon  motion  the  attachment  should  be 
quashed.  In  a  legal  or  equitable  action  a  party  must  allege 
all  the  grounds  upon  which  he  expects  a  judgment  Star  v. 
Star,  94  U.  S.,  477-85.  When  a  fact  is  necessary  to  be 
proved  on  the  trial  in  order  to  sustain  the  plaintiffs  right  of 
recovery,  the  declaration  must  contain  an  averment  substan- 
tially of  such  fact,  in  order  to  let  in  the  proof.    Bank  of  the 
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United  States  v.  Smithy  ii  Wheaton,  171 -(17^^).  The  office 
of  the  declaration  is  to  set  forth  in  legal  and  technical  form 
the  cause  of  action.  If  deficient  in  form  it  is  subject  to  de- 
murrer. If  sufficient  in  these  respects,  the  defendant  must 
set  up  his  defense  by  a  plea,  ist  Chitty^s  Pleadings,  213; 
Stephen's  Pleadings,  224.  Nowhere  does  it  appear  in  the 
declaration  or  affidavit  of  the  plaintiff  in  this  cause,  that  at 
the  time  of  the  taking  out  of  the  attachment,  the  tenant  had 
personal  chattels,  an  the  premises,  subject  to  execution, 

2.  The  court  below  erred  in  granting  in  each  of  the  cases 
the  motion  of  the  plaintiff  for  judgment  notwithstanding 
defendant's  affidavits.  The  defendant  pleads  that  he  never 
was  indebted  as  alleged,  the  only  contract  ever  entered  iixto 
between  the  plaintiff  and  the  defendant,  in  reference  to  tli^ 
occupation  by  the  defendant  of  the  said  "  Richmond  Flats," 
being  a  contract  signed  and  sealed  by  the  defendant,  and  tliat 
on  the  2d  day  of  June,  1892,  the  plaintiff  evicted  the  de- 
fendant; and  in  defendant's  affidavit,  defendant  says  that 
plaintiff,  by  its  agent  and  attorney,  Anthony  PoUok,  assumed 
control  of  said  premises.  These  facts  are  nowhere  denied 
except  by  the  affidavits  under  leave  to  amend  the  marshal's 
return.  How  then  could  a  court  of  law  in  a  pending  cause, 
without  the  aid  of  a  jury,  decide  the  question  of  fact  and 
render  judgment?  This  alone,  we  submit,  without  other 
grounds,  would  grant  to  the  defendant  a  new  trial  or  a  trial, 
none  having  yet  been  had. 

It  is  error  to  decide  a  cause  against  a  defendant  if  the  plea 
is  not  denied  by  a  replication.  Gettney  v.  Bank,  9  Cranch, 
372  ;  United  States  v.  Buford,  3  Pet.,  12.  An  evasion  or  in- 
sufficient plea  is  not  helped  by  the  omission  of  complainant 
to  file  the  general  replication.  Fierce  v.  Brown,  7  Wall,  205. 
If  the  defendant  below  had  omitted  all  the  allegations  in  the 
declarations  and  the  claims  set  up  in  the  affidavit,  and  had 
only  pleaded  as  a  defense  his  fourth  plea,  supported,  as  it  is 
by  his  affidavit,  plaintiff  could  not  have  been  entitled  to  a 
judgment  in  excess  of  eleven  hundred  and  eighty-seven  dol- 
lars and  fifty  cents  ($1,187.50)  until  after  a  trial  by  a  jury 
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upon  the  issue  submitted  by  said  plea.  Such  a  plea  is  a  de- 
fense to  an  action  for  rent,  and  in  bar  of  such  action,  and 
has  been  both  prior  to  and  since  the  time  of  that  great  ex- 
pounder of  the  common  law,  Lord  Coke.  "If  by  tlie 
wrongful  act  of  the  landlord  the  tenant  is  deprived  of  the 
possession  of  the  premises  or  any  part  of  them  it  excuses 
non-payment  of  rent  during  the  period  of  interruption." 
Coke  Litt.,  148  b:,  Leishan  v.  White,  1st  Allen,  485  (Mass.)  ; 
Mc Clung  V.  Price,  59  Pa.  St.,  420 ;  Insurance  Company  v. 
Sherman,  46  N.  Y.,  370. 

3.  The  exception  to  the  judgment  of  condemnation  merits 
a  notice.  The  plaintiff  does  not  pretend  that  the  property 
was  subject  to  execution.  It  does  not  appear  to  the  court 
that  such  was  the  fact  by  any  pleading,  and  it  certainly  should 
appear.  Defendant  subn^its  that  it  does  not  appear  that  all 
the  property  of  defendant  upon  the  premises  was,  by  the 
terms  of  a  lease,  conveyed  to  trustee,  that  no  legal  title  was 
vested  in  the  defendant,  and  an  execution  for  debt  could  not 
have  been  levied  upon  said  personal  chattels.  That  by 
bringing  a  suit  upon  the  contract  of  lease  plaintiff  acknowl- 
edged the  lease  and  the  compliance  of  the  terms  thereof,  and 
the  non-denial  of  the  plea  and  the  affidavit  which  set  it  up 
was  affirmative  admission  of  its  terms  having  been  complied 
with.  The  lien  attached  on  the  isth  day  of  July,  more  than 
three  months  prior  to  the  commencement  of  the  term  of  the 
lease,  and  therefore  prior  to  the  statutory  lien  which  could 
only  take  effect  from  the  commencement  of  the  term.  Webb 
V.  Sharp,  13  Wallace,  14 ;  Fowler  w,  Rapley,  15  Wallace,  328; 
Bell  V.  White,  94  U.  S.,  382.  A  motion  to  quash  is  in  the 
nature  of  a  demurrer,  and  when  it  appears  that  there  are 
other  grounds  for  demurrer  the  court  will  hear  them.  Upon 
a  general  demurrer  the  court  is  not  confined  to  the  points 
noted  in  the  margin.  If  it  finds  the  pleadings  bad  upon  other 
grounds  the  demurrer  will  be  sustained.  Hines  v.  The  Dis- 
trict, MacA.  &  Mack.,  144. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 
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We  will  first  consider  the  question  of  the  validity  of  the 
writ  of  attachment  issued  on  June  3,  1892,  and  the  plaintiffs 
appeal  from  the  order  quashing  the  same.  For  we  will  not 
stop  to  consider  the  right  of  the  marshal  under  the  authority 
of  the  court  to  amend  his  return;  this  is  not  seriously  con- 
troverted. 

The  act  of  Congress  of  February  22,  1867,  entitled  ''An 
act  to  amend  the  laws  of  the  District  of  Columbia  in  relation 
to  judicial  proceedings  therein''  (14  Stat,  403),  contains, 
among  other  radical  and  important  changes  in  the  then  exist- 
ing law,  a  provision,  designated  as  Section  12  of  the  act,  and 
which  was  subsequently  incorporated  into  the  Revised 
Statutes  of  the  United  States  for  the  District  of  Columbia, 
as  Sections  677  to  679,  both  inclusive,  of  that  revision, 
whereby  the  power  of  distraint  exercised  by  landlords  at 
common  law  to  seize  the  goods  of  their  tenants  for  rent  in 
arrear  was  abolished,  and  in  place  of  it,  it  was  enacted  that — 

"The  landlord  shall  have  a  tacit  lien  upon  such  of  the 
tenant's  personal  chattels,  on  the  premises,  as  are  subject  to 
execution  for  debt,  to  commence  with  the  tenancy  and  con- 
tinue for  three  months  after  the  rent  is  due,  and  until  the 
termination  of  any  action  for  such  rent  brought  within  the 
said  three  months."    And  this  lien  may  be  enforced: 

"  1st  By  attachment,  to  be  issued  upon  affidavit  that  the 
rent  is  due  and  unpaid;  or,  if  not  due,  that  the  defendant  is 
about  to  remove  or  sell  all  or  some  part  of  said  chattels;  or, 

"  2d.  By  judgment  against  the  tenant  and  execution  to  be 
levied  on  said  chattels  or  any  of  them,  in  whosesoever  hands 
they  may  be  found;  or, 

"  3d.  By  action  against  any  purchaser  of  any  of  said  chat- 
tels, with  notice  of  the  lien,  in  which  action  the  plaintiff  may 
have  judgment  for  the  value  of  the  chattels  purchased  by  the 
defendant,  but  not  exceeding  the  rent,  arrear,  and  damages." 

Another  section  of  the  same  act  (Sect  10),  which  became 
Section  808  of  the  revision,  provides  that  the  proceeding  to 
enforce  any  lien  shall  be  by  bill  or  petition  in  equity.  And 
it  may  also  be  noted  here  that  an  act  of  Congress  of  the  pre- 
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vious  year  (act  of  June  i,  1866,  14  Stat,  54)  remodeled  the 
law  of  attachments  in  the  District  of  Columbia,  and  provided 
that  they  might  issue  upon  affidavits  showing  either  non- 
residence  of  the  defendaait,  or  evasion  by  him  of  ordinary 
process,  or  removal  or  contemplated  removal  by  him  of 
some  of  his  property  from  the  District  so  as  to  defeat  just 
demands  against  him  (Rev.  Stat  U.  S.  for  Dist  of  Col.,  Sec. 
782). 

The  second  and  third  process  provided  for  the  enforce- 
ment of  the  landlord's  tacit  lien,  have  no  part  in  the  discus- 
sion of  the  present  case  further  than  as  they  may  help  to 
throw  light  upon  the  first  It  is  quite  evident  at  all  events 
from  the  consideration  of  all  this  legislation,  that,  while  the 
general  purpose  of  the  legislature  is  quite  clear,  it  has  not 
expressed  its  intention  with  all  the  precision  that  could  be 
desired.  In  the  case  where  the  landlord's  rent  is  due  and 
payable  to  him,  and  it  remains  tmpaid,  the  provision  of  the 
statute  is  probably  clear  enough.  And  yet  we  are  not  to 
suppose  that  even  in  that  case  is  Section  10  of  the  act  appli- 
cable which  provides  that  every  lien  shall  be  enforced  by 
suit  in  equity.  For  the  remedy  here  is  plain,  adequate  and 
complete  by  the  ordinary  common  law  processes  of  the 
courts;  and  the  generality  of  Section  10  is  to  be  restricted  in 
its  application  to  such  cases  as  those  of  which  the  common 
law  cannot  take  cognizance.  It  is  also  quite  clear  that,  not- 
withstanding the  comprehensive  scope  of  the  language  used 
in  the  statute,  it  was  not  the  intention  of  the  law-making 
power  to  subject  goods  and  chattels  used  in  the  course  of 
trade  and  as  the  ordinary  objects  of  purchase  and  sale  to  the 
effect  of  this  tacit  lien  to  the  same  extent  at  least  as  other 
goods  and  chattels.  It  is  not  to  be  supposed  for  a  moment 
that  a  purchaser,  who  goes  into  a  store  to  buy  an  article  in 
the  ordinary  course  of  business,  cannot  purchase  that  article 
except  in  subordination  to  the  landlord's  lien,  even  when  he 
knows  that  the  storekeeper  is  a  tenant  merely,  and  even 
though  he  should  be  aware  that  he  was  in  default  for  the 
payment  of  his  rent    No  more  can  we  suppose  that  the  leg- 
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islature  intended  to  authorize  the  enforcement  of  a  possible 
liability  that  might  never  become  an  actual  one.  In  the  case 
of  long  leases  there  are  various  contingencies  that  might  mil- 
itate against  the  continued  enjoyment  of  the  premises  by  the 
tenant  and  the  continued  right  to  the  rent  by  the  landlord. 
And  in  such  leases  it  is  the  general,  we  may  say  the  almost 
universal,  custom  of  the  parties  to  provide  in  fact  for  shorter 
subordinate  terms,  especially  for  the  regulation  of  the  mat- 
ter of  the  payment  of  rent,  and  we  must  understand  that  the 
act  of  Congress  is  to  be  read  with  reference  to  such  subordi- 
nate terms.  The  legislature  could  scarcely  have  intended 
to  provide  for  the  enforcement  of  a  liability,  which  is  neither 
due  nor  has  commenced  at  all  to  accrue.  On  the  other 
hand,  it  may  well  be  assumed  that  Congress  intended  to  pro- 
tect the  landlord  in  the  enforcement  of  his  security  for  rent 
which  had  commenced  to  accrue,  but  which  had  not  become 
payable.  Where,  therefore,  periods  of  pa)rment  have  been 
provided  in  a  lease,  either  monthly,  quarterly,  or  annually,  as 
is  usual,  and  one  of  these  periods  has  commenced  to  run, 
and  the  right  of  the  landlord  to  his  rent  for  that  period,  or 
to  some  proportional  part  of  it,  in  any  case  in  which  appor- 
tionment would  be  proper,  has  become  fixed  and  absolute, 
the  legislature  might  well  extend  the  provisions  of  this 
statute  to  the  protection  of  that  right.  If  this  were  not  the 
intention  of  Congress  it  would  follow  that,  in  the  case  of  any 
lease,  no  matter  how  long  its  term  was  to  extend,  the  land- 
lord might  on  the  very  second  day  of  the  term,  after  the 
tenant  has  entered  into  possession,  institute  proceedings  to 
sequestrate  enough  of  the  property  of  the  tenant  on  the 
premises  to  pay  the  rent  for  five,  ten,  twenty,  or  nine-nine 
years,  whatever  might  be  the  duration  of  the  term.  Of 
course,  we  cannot  admit  for  a  moment  that  this  was  the  in- 
tention of  the  law.  And  if  this  could  not  be  done,  neither 
can  a  suit  be  maintained  for  a  period  of  time  for  which,  under 
the  express  agreement  of  the  parties,  the  rent  has  not  com- 
menced to  accrue.  We  read  the  statute  to  mean  cases  in 
which  the  rent  has  actually  commenced  to  accrue,  but  is  not 
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yet  payable,  and  we  think  the  decision  of  the  Supreme  Court 
of  the  District  of  Columbia,  in  the  case  of  Joyce  v.  Wilkenn- ' 
ingy  I  MacA.,  573,  is  founded  upon  reason  and  justice,  and 
rightly  disposed  of  this  question. 

We  are  of  opinion,  therefore,  that  the  order  of  the  court 
in  special  term  in  quashing  the  attachment  issued  on  June  3, 
1892,  was  right,  and  should  be  affirmed. 

We  next  proceed  to  consider  whether  the  attachment 
issued  on  June  2,  1892,  for  the  two  months'  rent  then  due 
and  payable,  was  valid.  The  defendant's  claim  in  opposition 
to  the  writ  is  that  the  tacit  lien  given  by  the  statute  only 
attaches  to  the  goods  and  chattels  of  the  defendant  on  the 
premises  subject  to  execution;  that  the  plaintiff  nowhere 
makes  it  appear  affirmatively,  as  he  should  do,  that  the  goods 
attached  were  subject  to  execution;  and  that,  on  the  con- 
trary, the  lease  between  the  parties  shows  that  they  were  not 
subject  to  execution,  inasmuch  as  they  were  actually  cov- 
ered by  a  deed  of  trust  in  favor  of  the  complainant  We  do 
not  regard  these  propositions  as  well  founded. 

The  exemption  from  the  lien  of  chattels  not  subject  to 
execution  for  debt  refers  only  to  such  statutory  exemptions 
as  are  allowed  to  householders,  mechanics  and  others  by  the 
act  of  Congress  of  Feb.  5,  1867  (14  Stat,  389),  enacted  a  few 
days  before  the  act  which  we  are  now  considering,  and  which 
appears  as  Section  797  of  the  Revised  Statutes  for  the  Dis- 
trict of  Columbia,  and  any  other  similar  exemptions  that 
there  may  be  in  existence.  It  cannot  in  reason  be  construed 
to  extend  to  property  upon  which  there  is  an  existing  lien  by 
way  of  mortgage,  deed  of  trust,  or  otherwise.  If  it  were  so 
construed,  the  landlord's  remedy  would  in  most  cases  be 
lost;  and  yet  the  tenant  might  have  ample  property  beyond 
the  reach  of  the  landlord.  There  is  no  reason  why  the  stat- 
utory lien  might  not  attach  even  if  there  was  a  prior  existing 
lien;  it  would,  of  course,  attach  subject  to  the  existing  lien, 
and  the  remedy  for  its  enforcement  might  be  in  equity,  un- 
der Section  808  of  the  Revision,  to  which  we  have  heretofore 
referred.    The  letter  of  the  statute  is  ^  chattels  not  subject  to 
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execution  for  debt"  It  does  not  say  "  chattels  not  subject  to 
execution  at  common  law,"  but  chattels  not  subject  to  exe- 
cution under  any  circumstances.  The  letter  and  the  spirit 
are  here  in  accord.      Webb  v.  Sharp,  13  Wall.,  14. 

It  is  argued,  however,  that  the  chattels  in  this  case  cannot 
be  taken  in  execution  at  all  by  way  of  attachment,  for  the 
reason  that  they  are  subject  to  a  deed  of  trust  in  favor  of  the 
plaintiff.  This  argument  might  have  force  in  the  case  of 
real  estate,  where  the  title  must  be  passed  by  deed;  but  a  lien 
upon  chattels  may  be  waived  by  the  holder  of  it  by  an  act  in 
pais.  Especially  may  it  be  waived  by  the  plaintiff  in  this 
case,  inasmuch  as  he  is  the  only  party  that  might  be  ag- 
grieved. If  he  chooses  to  enforce  his  statutory  and  not  his 
conventional  remedy,  no  other  person,  and  least  of  all  the 
defendant,  has  any  right  to  complain. 

Moreover,  there  is  nothing  at  all  to  show  with  certainty 
in  the  present  case  that  the  chattels  attached  were  actually 
covered  by  the  deed  of  trust  which  was  stipulated  to  be  exe- 
cuted by  the  defendant  The  plaintiff  swears  that  the  chat- 
tels sought  to  be  attached  were  the  defendant's  personal 
chattels  on  the  premises  on  which  the  plaintiff  under  the 
law  has  a  tacit  lien.  This  the  defendant  nowhere  contro- 
verts, and  the  fact  that  a  deed  of  trust  was  to  be  executed,  or 
was  in  fact  executed,  years  before,  upon  certain  chattels  then 
in  the  building,  or  soon  thereafter  to  be  placed  in  the  build- 
ing, does  not  at  all  imply  that  all  chattels  that  might  there- 
after be  found  in  the  building  and  belonging  to  the  defend- 
ant were  covered  by  such  deed  of  trust 

The  contention  of  the  defendant  that  the  plaintiff  ought  to 
have  made  it  appear  affirmatively  that  the  chattels  sought  to 
be  attached  were  not  subject  to  exemption,  we  regard  as 
wholly  untenable.  The  plaintiff  swore  that  they  were  sub- 
ject to  the  lien,  and  only  chattels  not  exempt  from  execu- 
tion could  be  subject  to  the  lien.  The  exemption,  in  any 
event,  is  rather  a  guide  to  the  marshal  in  making  his  levy, 
than  a  requirement  to  govern  the  plaintiff  in  shaping  his 
pleadings.    We  have  just  held  that  the  exemption  intended 
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by  the  statute  is  the  exemption  of  amount,  rather  than  of 
specific  articles,  and  the  exemption  cannot  well  be  deter- 
mined until  the  marshal  proceeds  to  make  his  levy.  To  re- 
quire the  plaintiff,  therefore,  in  advance  to  state  that  the 
chattels  were  not  subject  to  exemption,  when  a  certain 
amount  might  have  been  liable  in  any  case  to  be  exempted, 
and  it  was  not  for  the  plaintiff  to  determine  the  specific  arti- 
cles that  should  be  exempted,  would  be  to  require  an  un- 
reasonable thing. 

We  are  of  opinion  that  the  special  term  of  the  Supreme 
Court  of  the  District  of  Columbia  was  also  right  in  refusing 
to  quash  the  writ  of  attachment  of  June  2,  1892. 

There  remains  the  question  of  the  appeal  from  the  order 
of  that  court  in  directing  the  entry  of  judgment  in  both  suits 
against  the  defendant,  under  what  is  known  as  the  73d  of  the 
General  Rules  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia. That  rule,  which  is  a  most  salutary  one  for  the 
speedy  administration  of  justice,  provides  as  follows: 

"  In  any  action  arising  ex  contractu^  if  the  plaintiff  or  his 
agent  shall  have  filed,  at  the  time  of  bringing  his  action,  an 
affidavit  setting  out  distinctly  his  cause  of  action,  and  the 
sum  he  claims  to  be  due,  exclusive  of  all  set-offs  and  just 
grounds  of  defense,  and  shall  have  served  the  defendant  with 
copies  of  his  declaration  and  of  said  affidavit,  he  shall  be  en- 
titled to  a  judgment  for  the  amount  so  claimed,  with  interest 
and  costs,  unless  the  defendant  shall  file,  along  with  his  plea, 
if  in  bar,  an  affidavit  of  defense  denying  the  right  of  the 
plaintiff  as  to  the  whole  or  some  specified  part  of  his  claim, 
and  specifically  stating  also,  in  precise  and  distinct  terms,  the 
grounds  of  his  defense,  which  must  be  such  as  would,  if 
true,  be  sufficient  to  defeat  the  plaintiffs  claim,  in  whole  or 
in  part" 

In  pursuance  of  this  rule,  the  plaintiff  filed  an  affidavit 
which  was  sufficient  to  authorize  the  entry  of  judgment  in 
his  favor  unless  the  defendant  interposed  a  sufficient  counter- 
affidavit.  The  question  now  is  the  sufficiency  of  that  counter 
affidavit.    The  plea  which  it  supports  is  a  plea  of  eviction  of 
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•  the  defendant  from  the  premises  by  the  plaintiff  on  the  2d 
day  of  June,  1892,  and  that  the  plaintiff  has  since  remained 
in  the  exclusive  possession  and  cojitrol  of  the  premises. 
And  the  defendant's  affidavit  is  to  the  effect  that  on  the  day 
specified,  June  2,  1892,  when  the  marshal  and  his  deputies 
undertook  to  execute  the  writs  of  attachment  that  had  been 
issued,  "  they  took  complete  possession  and  control  of  The 
Richmond  Flats,  and  evicted  and  ousted  the  defendant  from 
the  same,"  and  that  he  (the  defendant)  was  informed  and 
believed,  and  expected  to  prove  at  the  trial,  that  this  was 
done  under  the  direction  and  authority  of  the  plaintiff;  and 
that  about  the  5th  day  of  June,  the  plaintiff,  by  its  agent,  re- 
sumed full  possession  of  the  premises,  and  has  since  re- 
mained in  such  possession. 

Eviction  of  the  tenant  by  the  landlord  from  the  premises 
during  the  term  of  the  tenancy  is  undoubtedly  a  good  and 
sufficient  defense  against  a  claim  for  rent  due  or  payable,  for 
any  part  of  the  term  which  the  tenant  has  thereby  been  pre- 
vented from  enjoying.  And  notwithstanding  that  in  this 
case  the  rent  for  June,  1892,  was  due  and  payable  on  the 
first  day  of  June,  1892,  the  consideration  for  such  rent  was 
the  use  and  occupation  of  the  premises  by  the  tenant  during 
the  month  of  June,  and  if,  on  the  2d  day  of  June,  the  tenant 
was  evicted  by  the  landlord,  the  right  of  the  landlord  there- 
after to  recover  that  rent  became  barred  by  his  own  action. 

But  eviction,  it  is  argued,  is  a  conclusion  of  law;  and  it  is 
claimed  that  the  defendant  in  this  case  should  have  stated, 
not  that  he  had  been  evicted,  but  the  facts  assumed  by  him 
to  have  constituted  an  eviction.  And  it  is  argued  in  the 
same  connection  that  the  affidavits  filed  in  the  cause  by  the 
deputy-marshal  and  the  bailiffs  who  served  the  writs  of  at- 
tachment, showed  very  plainly  that  the  defendant  had  not 
been  at  all  disturbed  in  his  possession  of  the  real  estate  that 
had  been  demised  to  him,  and  that  he  was  not  in  any  manner 
whatever  disturbed,  further  than  was  absolutely  necessary 
for  the  marshal  to  make  his  levy  and  schedule  of  the  per- 
sonal property  attached. 
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But  the  merits  of  the  case  and  the  right  of  the  plaintiff  to 
judgement  cannot  be  tried  on  these  affidavits  of  the  deputy- 
marshal  and  bailiffs.  They  have  no  place  under  the  rule  in 
the  consideration  of  the  motion  for  judgement  The  rule  pro- 
vides only  for  affidavits  by  the  plaintiff  and  defendant,  and 
does  not  contemplate  the  substitution  of  rebutting  affidavits 
for  trial  by  jury.  While  we  are  justified  in  inferring  to  some 
extent  that  the  marshal  and  his  deputies  did  no  more  than 
they  were  required  by  their  duty  to  do,  the  motion  for  judg- 
ment must  be  determined  only  by  the  sufficiency  or  insuffi- 
ciency of  the  defendant's  affidavit  If  he. has  sworn  falsely 
in  it,  as  he  must  have  done  if  the  affidavits  of  the  deputy- 
marshal  and  bailiffs  are  true,  he  has  made  a  proper  case  for 
the  criminal  court;  but  we  cannot  here  assume  that  he  has 
done  so.  We  must  assume  his  statement  for  the  present 
purpose  to  be  true.  And  the  only  question  is,  whether,  if 
we  assume  it  to  be  true,  it  shows  a  sufficient  defense.  We 
think  it  does.  Eviction  is  not  merely  a  conclusion  of  law. 
The  term  is  used  to  express  the  act  of  dispossession,  as  well 
as  the  result  of  the  act;  and  we  are  to  take  it  here  in  the 
sense  in  which  it  would  be  effectual,  rather  than  in  the  sense 
in  which  it  would  be  meaningless  and  unavailing. 

Eviction  by  the  marshal,  without  instructions  to  that  effect 
from  the  plaintiff  would,  of  course,  constitute  no  sufficient 
ground  of  defense;  and  the  defendant  does  not  swear  that 
the  marshal,  in  the  alleged  eviction,  acted  under  instructions 
from  the  plaintiff,  but  only  that  he,  the  defendant,  was  so  in- 
formed and  believed,  and  expected  so  to  prove  at  the  trial. 
It  might  be  difficult,  perhaps  impossible,  upon  this  statement 
to  hold  him  for  perjury;  but  it  would  seem  to  be  the  best 
statement  that,  under  the  circumstances,  he  could  make. 
He  is  not  supposed  to  have  personal  knowledge  of  the  in- 
structions given  by  the  plaintiff  to  the  marshal.  He  swears 
to  the  fact  of  eviction,  and  if  he  was  not  in  fact  evicted,  he  has 
committed  perjury;  and  if  he  cannot  be  held  for  perjury  in 
the  other  statement,  it  is  an  incident  in  the  administration  of 
justice  for  which  no  provision  has  been  or  perhaps  can  be 
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made.  The  plaintiff  is  not  deprived  of  any  substantial  rights 
by  being  remitted  to  the  ordinary  course  of  justice  and  his 
trial  by  jury. 

We  think  the  defendant's  affidavit  is  a  sufficient  affidavit 
of  defense;  and  we  must,  therefore,  reverse  the  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  in  special 
term,  and  remand  the  cause  to  that  court,  with  instructions  to 
vacate  that  judgment,  and  for  such  other  proceedings  in  ac- 
cordance with  law  as  may  be  just  and  proper.  Each  party  will 
pay  his  own  costs  on  appeal. 


PATTEN  V,  GLOVER. 


Evfdrncb;  Privileged  Communications  ;   Administration;  Con- 
tracts ;  Settlements  ;  Statute  of  Limitations  ;  Claims 
against  Decedents'  Estates  ;  Bequest  to 
Creditor,  Effect  of. 

1.  Communi cations  to  an  attorney,  made  to  him  as  a  friend  and  not  in 

his  professional  capacity,  and  not  intended  to  be  confidential,  are 
not  privileged,  so  as  to  disqualify  him  as  a  witness  concerning 
them. 

2.  R«  S.  U.  S.,  Sec.  858,  providing  that  **in  actions  by  or  against  ex- 

ecutors, administrators  and  guardians,  in  which  judgment  may  be 
rendered  for  or  against  them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction  with  or  statement 
by  the  testator,  intestate  or  ward,'*  applies  to  declarations  made 
by  a  testatrix  concerning  the  existence  of  an  indebtedness  alleged 
to  have  been  due  from  her,  where  in  a  suit  against  her  estate  such 
declarations  are  sought  to  be  introduced  in  evidence  by  the  cred- 
itor to  establish  the  alleged  indebtedness ;  but  the  statute  does 
not  apply  to  declarations  by  a  testatrix  where  her  estate  is  not  in- 
terested in  the  subject  matter  of  the  suit  in  which  the  declarations 
are  sought  to  be  used  in  evidence. 

3.  Where  a  mother,  who  was  the  administratrix  of  her  husband's  estate 

and  guardian  of  his  five  daughters,  died  without  having  formally 
administered  upon  his  estate,  or  kept  an  account  with  the  children, 
or  preserved  any  vouchers  of  her  expenditures  on  their  account, 
but  prior  to  her  death  an  instrument  had  been  prepared  and  ex- 
ecuted by  all  the  parties  interested,  by  which  each  daughter  agreed 
to  accept  a  stated  sum  in  full  for  her  share  of  her  father's  estate, 
which  arrangement  had  been  recognized  to  the  extent  of  the  pay- 
ment in  full  to  one  of  the  daughters,  before  her  marriage,  of  the 
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amount  she  had  agreed  to  accept,  and  partial  payments  to  all 
of  the  other  daughters  on  account,  it  was  Md^  in  a  suit'  between 
the  daughters,  all  of  whom  were  ezecutrices  of  their  mother's 
estate,  after  their  mother's  death,  that  the  instrument  in  question, 
made  in  her  lifetime,  had  the  effect  of  a  statement  of  account  be- 
tween the  mother  and  daughters,  and  was  binding  on  all  the 
parties  to  it,  and  that  such  partial  payment  removed  the  bar  of  the 
statute  of  limitations,  which  was  attempted  to  be  interposed  by 
one  of  the  daughters,  who  was  sued  as  executrix,  against  her 
sisters'  claims. 

4.  The  act  of  Maryland  of  1798,  relating  to  estates  of  decedents  and 

which  bars  the  claim  of  a  creditor  of  an  estate  unless  suit  is 
brought  within  nine  months  after  the  claim  shall  have  been  ex- 
hibited against  the  executor  or  administrator,  has  no  application 
to  a  case  in  which  four  executrices  of  an  estate  in  a  suit  against  a 
co-executrix,  seek  to  establish  their  claims  as  creditors  against 
the  estate  of  their  decedent  The  claim  of  an  executrix,  who  is 
also  a  creditor,  is  not  such  a  claim  as  can  be  exhibited  against  a 
co-executrix. 

5.  Courts  of  equity  lean  strongly  against  the  presumption  that  a  legacy 

to  a  creditor  is  a  satisfaction  of  his  debt,  and  will  never  enlarge 
the  operation  of  the  rule  which  gives  a  legacy  to  a  creditor  such 
an  effect ;  and  where  a  mother  who  dies  indebted  to  her  children, 
as  administratrix  of  their  father's  estate  and  their  guardian,  be- 
queaths to  them  a  portion  of  her  own  estate,  which  is  more  than 
the  amount  of  the  indebtedness,  such  bequest  will  not  be  held  to 
be  a  satisfaction  of  the  indebtedness  due  by  her  to  them,  as  they 
are  the  natural  objects  of  the  testatrix's  bounty  and  would  have 
inherited  the  whole  estate  if  no  will  had  been  made. 

6.  Where  a  father  or  mother,  or  other  person  in  loco  parentis ^  who  is  a 

debtor  of  his  or  her  child,  makes  an  advancement  to  the  child  upon 
marriage,  or  upon  any  other  occasion,  the  advancement  will  be 
presumed  to  be  a  satisfaction,  or  satisfaction  pro  tanto^  of  the  debt. 

No,  94.     Submitted  September  29,  1893. — Decided  November  8,  1893. 

Hearing  in  the  first  instance  of  an  equity  cause  brought 
to  establish  claims  against  the  estate  of  a  decedent,  and 
transferred  from  the  General  Term  of  the  Supreme  Court  of 
the  District  of  Columbia  to  this  court  by  operation  of  law. 
Judgment  far  complainants. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

The  bill  of  complaint  in  this  case  was  filed  January  8, 
1890,  in  the  Supreme  Court  of  the  District  of  Columbia  by 
Mary  R,  Josephine  A.,  Edith  A.,  and  Helen  Patten  against 
Augusta  P.  Glover,  in  her  own  right  and  as  an  executrix  of 
the  estate  of  Anastasia  Patten,  deceased.  John  M.  Glover, 
husband  of  defendant,  has  made  himself  a  party  to  the  suit 
as  a  defendant  also. 
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After  some  preliminary  orders,  striking  out  demurrers 
for  non-compliance  with  the  rules,  &c.,  and  sustaining  one 
in  part,  which  caused  an  amended  bill  to  be  filed,  the 
cause  stood  for  hearing  in  the  special  term,  from  whence  it 
was  certified  to  the  General  Term  to  be  there  heard  in  the 
first  instance.  No  action  having  been  taken  in  the  General 
Term,  the  cause  has  been  transferred  under  the  law  to  this 
court 

The  complainants  and  defendant,  Augusta  P.  Glover,  are 
the  daughters  and  only  heirs-at-law  of  Anastasia  Patten,  late 
of  the  District  of  Columbia,  deceased,  and  of  Edmund  Pat- 
ten, late  of  the  State  of  Nevada,  deceased.  Anastasia  Patten 
died  September  ii,  1888,  leaving  a  will,  dated  December  23, 
1879,  by  which  she  devised  and  bequeathed  the  whole  of  her 
estate,  subject  to  $45,000  in  legacies,  to  her  said  daughters, 
and  named  such  of  them  as  might  have  attained  majority  at 
her  death  as  executrices.  The  five  daughters  qualified  as 
executrices  of  the  will  in  the  Supreme  Court  of  liie  District 

The  will  not  having  been  signed  in  the  presence  of  the 
number  of  witnesses  required  by  the  laws  of  the  District, 
was  invalid  to  pass  real  estate  situated  therein,  of  which  the 
bulk  of  the  estate  consisted,  and  the  same  therefore  de- 
scended to  the  five  daughters  as  if  she  had  died  intestate. 

It  appears  that  upon  the  death  of  her  husband,  Mrs.  Pat- 
ten became  administratrix  of  his  estate  and  guardian  of  the 
children  aforesaid,  in  the  State  of  Nevada,  where  he  died, 
and  where  all  the  parties  then  lived. 

By  the  laws  of  Nevada,  on  the  death  of  her  husband  intes- 
tate, Mrs.  Patten  became  entitled  to  one-half  of  the  estate 
and  the  children  inherited  the  other.  Mrs.  Patten  gave 
proper  bonds  and  administered  and  held  the  whole  estate 
until  her  death,  but  never  filed  any  account  of  her  adminis- 
tration, and,  in  fact,  kept  no  regular  accounts  with  her  child- 
ren, and  preserved  no  regular  vouchers. 

In  September,  1885,  ^^  order  to  relieve  her  sureties  prob- 
ably, Mrs.  Patten  undertook  to  adjust  her  accounts  with  her 
children,  and  in  doing  so  called  in  the  assistance  of  Curtis 
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J.  Hillyer.  The  result  was  the  preparation  and  execution  of 
the  following  paper  by  all  of  the  children  except  Helen,  who 
was  not  then  twenty-one  years  of  age: 

"  Whereas,  our  mother,  Anastasia  Patten,  as  guardian  for 
us,  received  in  the  years  1873,  %  '5  certain  amounts  of 
money,  being  our  portion  by  inheritance  of  the  estate  of  our 
deceased  father;  and, 

"  Whereas,  no  special  separate  investments  of  the  money 
so  received  have  been  made  by  our  said  guardian,  but  the 
same  has  been  by  her  kept  and  safely  invested  in  connection 
with  moneys  belonging  to  her  in  her  own  right  derived 
from  the  said  estate;  and 

"  Whereas,  our  said  guardian  has  up  to  the  present  date 
had  entire  charge  of  our  maintenance  and  education,  and  has 
during  the  past  thirteen  years  incurred  a  large  amount  of 
family  expenses  for  our  benefit,  of  which  expenses  no  account 
has  been  kept  by  her;  and, 

^  Whereas,  we  and  our  said  guardian  are  now  desirous  of 
settling  the  account  between  us  in  a  just  and  equitable  man- 
ner without  attempting  to  secure  technical  accuracy  in  such 
settlement;  and, 

"Whereas,  our  said  mother  and  guardian  has  submitted 
to  us  for  inspection  all  accounts  and  papers  in  her  possession 
touching  or  relating  to  the  receipts  and  disbursements  enter- 
ing into  such  accounting  and  we  have  personally  general 
knowledge  concerning  the  family  expenses  during  said 
period;  and, 

"  Whereas,  from  such  examination  and  knowledge  we  be- 
lieve that  by  a  payment  to  each  of  us  by  our  said  guardian 
of  the  sum  of  $101,600  an  equitable  settlement  will  be  made 
and  full  justice  done  to  each  of  us: 

"  Now,  therefore,  each  of  us  for  herself  agrees  to  accept 
the  said  sum  of  $101,600  in  full  and  complete  settlement  of 
all  accounts,  claims,  and  demands  between  us  and  each  of 
us  and  our  said  mother  and  guardian  and  in  full  satisfaction 
of  all  claims  and  demands  of  whatever  character  arising  out 
of  or  connected  with  the  administration  of  said  estate  or  the 


Digitized  by 


Google 


470  I  Court  of  Appeals  Dist.  of  Col. 

said  relation  of  guardian  and  ward,  and  each  of  us  for  her- 
self authorizes  and  requests  that  upon  presentation  of  this 
agreement  and  a  receipt  for  the  above  amount,  the  court 
having  jurisdiction  thereof,  will  without  further  investigation 
of  accounts,  so  far  as  they  concern  either  of  us,  pass  the  final 
accounts  of  our  mother  as  administratrix  and  guardian,  and 
by  proper  decree  discharge  those  liable  as  bondsmen  for  her 
action  in  either  capacity." 

The  complainant,  Helen  Patten,  by  allegation  of  the  bill, 
accepts  and  adopts  the  said  settlement  as  fully  as  if  she  had 
signed  it,  and  claims  equally  with  her  sisters  thereunder. 

Mrs.  Patten  did  not  present  this  paper  to  the  court  in 
Nevada,  but  kept  it  among  her  papers  imtil  her  death.  Nor 
did  she  make  any  payment  of  the  claims  therein  stated  unless 
to  the  partial  extent  hereinafter  mentioned. 

Under  the  laws  in  force  in  this  District,  an  executor  can- 
not retain  money  in  his  hands  to  pay  a  debt  due  him  by  the 
estate,  but  must  present  the  same  and  have  it  first  passed  in 
the  Orphans'  Court  Act  of  1798,  Ch.  loi,  Subch.  8,  Sec  18. 
In  obedience  to  this  law,  the  complainants  presented  their 
claims  May  10,  1889,  to  the  special  term,  sitting  as  an  Or- 
phans' Court,  and  prayed  their  allowance.  Augusta  P. 
Glover  appeared  in  opposition  to  this  petition,  and  set  up 
substantially  the  same  matters  therein  as  in  her  answer  to 
this  bill.  And  thereupon  the  learned  justice  holding  said 
term  passed  the  following  order  in  said  cause: 

"The  petition  of  Mary  R  Patten,  Josephine  A.  Patten, 
Edith  Patten,  and  Helen  Patten,  with  the  answer  thereto  of 
Augusta  P.  Glover,  in  pursuance  of  the  rule  to  show  cause, 
now  came  on  to  be  heard  and  was  argued  by  counsel  and 
considered  by  the  court,  and  it  appearing  to  the  court  that 
the  said  petition  presents  a  subject  matter  within  the  juris- 
diction of  the  court,  but  that  the  claims  of  the  petitioners 
cannot  be  determined  by  this  court  without  the  determina- 
tion of  matters  whereof  this  court  has  no  jurisdiction,  such 
as  the  effect  upon  the  said  claims  of  the  will  of  the  testatrix, 
the  payment  to  respondent  on  account,  as  alleged  and  de- 
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nied,  and  other  matters,  it  may  be,  it  is  therefore  ordered, 
adjudged  and  decreed  this  13th  day  of  June,  1889,  that  fur- 
ther action  upon  the  said  petition  be,  and  the  same  is  hereby, 
suspended  until  said  other  matters  whereof  this  court  has 
not  jurisdiction  shall  be  first  tried  and  determined  in  the 
appropriate  tribunal  in  such  manner  as  counsel  may  advise," 

After  the  passage  of  this  order  the  present  bill  was  filed 
to  procure  an  adjudication  of  the  matters  not  within  the  ju- 
risdiction of  the  Orphans'  Court. 

It  appears  that  in  February,  1887,  just  before  Mrs.  Glover's 
marriage^  her  mother  delivered  to  her  United  States  bonds 
of  the  value  of  $102,800,  which  the  complainants  allege  was 
on  account  of  the  indebtedness  named  in  the  instrument 
aforesaid.  It  appears  also  that  Mrs.  Patten  made  certain 
investments  of  money  in  loans  payable  to  the  complainants, 
amounting  to  the  sum  of  $11,250  each,  which  they  allege  are 
to  be  credited  on  account  of  the  said  indebtedness.  The 
personal  estate  of  Mrs.  Patten  is  probably  not  sufficient  to 
satisfy  this  indebtedness  and  the  legacies  given  in  her  will, 
though  the  value  of  the  real  estate  is  very  much  greater. 

The  defendants  contend:  (i)  That  the  instrument  of  Sep- 
tember, 1885,  was  not  the  statement  of  an  account  between 
Mrs.  Patten  and  her  children;  that  she  never  promised  or 
became  bound  to  pay  the  amounts  therein  stated,  and  that 
their  only  claim,  if  any,  ag^nst  her  is  such  as  may  be  shown 
to  be  due,  upon  a  settlement  of  the  estate  of  their  father,  as 
administered  by  her,  which,  they  say,  is  barred  by  limitation. 
(2)  That  the  claim  is  barred  also  by  the  provision  of  the 
statute  relating  to  estates  of  deceased  persons  because  not 
sued  upon  in  nine  months  after  refusal.  (3)  The  third  and 
chief  contention  is,  that  the  debts  being  less  than  the  amount 
of  the  estate  bequeathed  to  the  daughters,  to  whom  they  are 
due,  must  be  deemed  to  be  satisfied  thereby. 

Mr.  Henry  E.  Davis  for  the  complainants: 

I.  The  communications  to  Judge  Hillyer  were  not  privi- 
leged, and  his  testimony  was  admissible.    Where  one  who, 
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although  an  attorney-at-law,  acted  as  a  friend,  there  is  no 
privilege.  Beeson  v.  Beesan,  g  Pa.  St.,  279 ;  Romberg  v. 
Hughes,  18  Neb.,  579;  Rex  v.  Brewer,  6  C.  &  P.,  363; 
Branden  v.  Gawing,  7  Rich.,  459 ;  Thompson  v.  Kilboume, 
28Vt,75o;  Goltiav.  Wolcott,  14  111.,  89;  H off  man  \.  Smith, 
I  Caines,  157  ;  19  Am.  &  Eng.  Encyc.  of  Law,  p.  136,  note. 
Even  where  the  acknowledged  relation  of  attorney  and  client 
existed,  to  make  it  privileged  the  attorney  must  have  derived 
his  knowledge  from  that  relation.  Chillicothe,  &c,,  Co,  v. 
Jameson,  48  111.,  281 ;  Crawford  v,  McKissack,  i  Port.  (Ala.). 
433  \  Morgan  v.  Shaw,  4  Madd.,  37 ;  Wilson  v.  Rastall,  4 
Tenn.,  753;  Hatton  v.  Robinson,  14  Pick.,  416;  Foster  v. 
Holly  12  Pick.,  89 ;  Cower  v.  Emery,  18  Me.,  82.  The  com- 
munication, to  be  privileged,  must  have  been  made  to  the 
attorney  in  his  character  of  legal  advi^r,  and  in  regard  to  the 
business  about  which  the  legal  advice  was  sought.  Earle  v. 
Grant,  46  Vt,  113;  McManus  v.  State,  2  Head,  213 ;  Oliver 
v.  Cameron,  McA.  &  M.,  237  ;  Flack  v.  Neill,  26  Tex.,  273  ; 
Branden  v.  Gowing,  ubi  supra  ;  Wilson  v.  Rastall,  ubi  supra  ; 
Coon  v.  Swan,  30  Vt,  6;  Brown  v.  Matthews,  79  Ga.,  i. 
The  communication,  to  be  privileged,  must  have  been  re- 
ceived in  the  relation  of  attorney  and  client,  and  in  the  course 
of  professional  business,  and  must  have  been  confidential. 
Sharon  v.  Sharon,  79  Cal.,  636,  678 ;  Rochester  Bank  v. 
Suydam,  5  How.  Pr.,  255  ;  i  Greenl.  Ev.,  sec.  239,  p.  322, 
note  {S) ;  House  v.  House,  61  Mich.,  69  ;  Flack  v.  Neill,  ubi 
supra  ;  Hatton  v.  Robinson,  ubi  supra  ;  Cady  v.  Walker,  62 
Mich.,  157;  Mobile,  &c,,  Co.  v.  Yeates,67  AXdi.,  164;  Fulton 
v.  Maccracken,  18  Md.,  528  ;  Hager  v.  Shindler,  29  Cal.,  63  ; 
Henderson  v.  Terry,  62  Tex.,  284 ;  Hibbard  v.  Haughian, 
70  N.  Y.,  54.  That  which  is  proposed  to  be  communicated  to 
another  party,  as  a  foundation  for  bargaining,  is  not  privileged. 
Bumside  v.  Terry,  51  Ga.,  186 ;  see  Chapman  v,  Peebles,  84 
Ala.,  283  ;  I  Greenl.  Ev.,  p.  328,  note  and  cases ;  Rice  v. 
Rice,  14  B.  Mon.,  335.  Where  the  question  is  as  to  the  mean- 
ing of  an  act  in  which  the  attorney  participated,  there  is  no 
privilege.     Chapman  v.  Peebles,  84  Ala.,  283.     Where  the  as- 
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sumed  client  is  dead  and  the  testimony  would  tend  to  make 
known  and  subserve  his  purpose  it  is  admissible.  In  re  Lay- 
man, 40  Minn.,  372  ;  Blackburn  v.  Crawford,  3  Wall.,  175  ; 
Russell  V.Jackson,  15  Jur.,  1117  ;  Wharton  Ev.,  sec.  591 ;  see 
Greenougk  v.  Gaskell,  2  Myl.  &  K.,  98.  And  the  privilege 
belongs  to  the  client  alone  and  his  representatives  as  against 
third  parties,  and  not  inter  sese,  Gresley  v.  Mousley,  2  Jur. 
N.S.,  156. 

2.  The  objection  to  the  testimony  of  the  complainants  is 
equally  without  support.  This  objection  is  based  upon  the 
exception  in  Sec.  858,  R.  S.  U.  S.  The  object  of  the  excep- 
tion in  this  and  similar  enactments  in  the  several  States  has 
been  frequently  declared:  it  is  "to  avoid  the  injustice  that 
might  follow  the  admission  of  testimony  in  behalf  of  one 
whose  adversary  in  the  proceeding  can  neither  contradict, 
correct,  or  explain  it,  if  false  or  erroneous,  nor  himself  testify 
to  countervailing  facts.''  Woemer,  Amer.  Law  of  Admin., 
829,  830,  and  cases  cited.  See  also  Whar.  Ev.,  sec.  466; 
Broivn  v.  Brightman,  1 1  Allen,  226 ;  McKenna  v.  Bolger,  37 
Hun.,  528.  And  the  courts  will  always  look  at  the  real 
parties  and  the  real  controversy  to  see  whether  they  are 
within  the  purview  of  the  statutes.  Smith  v.  Burnet,  35  N. 
J.  Eq.,  314;  Mowyer's  Appeal,  48  Mich.,  450.  In  this  case, 
the  controversy  is  really  between  the  complainants  on  the 
one  side,  and  Mrs.  Glover  on  the  other.  It  has  relation 
exclusively  to  conflicting  claims  between  them  on  their 
mother's  estate.  Where  the  opposite  party  to  the  suit  was 
present  and  can  testify  as  well  as  the  survivor  to  what  oc- 
curred, the  survivor  will  not  be  excluded.  Jackson  v.  Payne, 
114  Pa.  St.,  80.  So  when  the  occurrence  was  in  the  pres- 
ence of  a  third  person  who  testifies.  Ebert  v.  Roth,  150  Pa. 
St,  261.  And  to  exclude  the  testimony,  the  transaction 
sought  to  be  testified  to  must  be  that  upon  which  the  action 
is  based.  Homer  v.  Frazier,  65  Md.,  10 ;  Barlow  v.  Buck- 
ingham, 68  la.,  169.  See  also,  Lewis  v.  Merritt,  98  N.  Y., 
206 ;  Ring  v.  Jameson,  2  Mo.  App.,  593  ;  Granger  v.  Bassett, 
98  Mass.,  468  ;  Fairman  v.  Bacon,  8  Conn.,  418 ;  Potter  v. 
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Nafl  Bank,  102  U.  S.,  164.  And  the  transaction  must  have 
been  between  the  witness  and  the  decedent.  Testimony  as  to 
transactions  between  the  decedent  and  another  is  not  ex- 
cluded. Johnson  w,  Johnson,  52  Iowa,  586;  Lines  w.  Lines , 
54  Iowa,  600 ;  Simmons  v.  Simmons,  26  N.  Y.,  264 ;  Lobdell 
V.  Lobdell,  36  N.  Y.,  p.  333  ;  Hildebrant  v.  Crawford,  6  Lans., 
502.  The  fact  of  the  payment  to  Mrs.  Glover,  which  is 
alleged  and  denied,  and  so  is  strictly  an  issue,  can,  therefore, 
beyond  doubt  be  testified  to  by  the  complainants.  The  ex- 
clusion does  not  apply  where  the  party  would  be  competent 
without  the  enabling  statute.  AngeU w. Hester, 6^'MiO.,  142; 
Bates  V.  Forckt,  89  Mo.,  128 ;  Page  v.  Wkidden,  59  N.  H., 
507  ;  Pratt  v.  Patterson,  81  Pa.  St.,  100.  The  statute  is  an 
enabling  one,  and  the  exception  does  not  make  incompetent 
any  witness  previously  competent.  Woerner,  Amer.  Law 
of  Adm'n,  830,  and  cases ;  Wharton  Ev.,  sec.  476,  and  cases  ; 
Horner  v.  Frazier,  65  Md.,  i,  10. 

3.  The  claims  of  the  complainants  were  not  satisfied  by 
the  legacies  given  them  by  the  will.  The  rule  respecting 
satisfaction  of  debts  by  legacies  has  been  much  considered, 
both  in  England  and  in  this  coimtry.  It  is  lucidly  stated 
and  considered  by  Woerner,  American  Law  of  Administra- 
tion, pages  974,  '5  (vol.  II).  It  is  called  in  Hassell  v.  Haw- 
kins, 4  Drew.,  468,  470,  a  "  false  principle,"  and  when  con- 
sidered in  the  light  of  its  application  in  the  adjudged  cases  is 
clearly  seen  to  have  no  place  in  this  case.  It  is  not  much 
favored,  and  is  made  to  yield  to  slight  circumstances.  Ede- 
leris  ExecWs  v.  Dent's  AdmWs,  2  G.  &  J.,  185  ;  HaU\,  Hall, 
I  Bl.  Ch.,  130,  134-5  ;  Spencer  v.  Spencer,  4  Md.  Ch.,  p.  464 ; 
Gilliam  v.  Brown,  43  Miss.,  641 ;  Eaton  v.  Benton,  2  Hill, 
576;  Homer* s  ExecWs  v.  McGaughy,  62  Pa.  St.,  189.  A 
legacy  is  not  a  satisfaction  unless  very  plainly  shown  either 
by  the  will  itself  or  such  a  state  of  facts  as  leaves  no  doubt. 
Waters  v.  Howard,  8  Gill  (Brantley's  ed.),  262,  notes  and 
cases  ;  see  Reynolds  v.  Robinson,  82  N.  Y.,  103.  The  l^acy 
must  equal  or  exceed  the  debt.  Owings  v.  Owings,  i  H.  & 
G.,  485  ;  Reynolds  v.  Robinson,  82  N.  Y.,  pp.  107-8.    And  the 
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debt  must  have  been  liquidated  in  whole.  Reynolds  v.  Rob- 
insatif  ubi  supra  ;  Gilliam  v.  Brown,  43  Miss.,  641,  654,  and 
cases  cited  ;  Van  Riper  v.  Van  Riper,  2  N.  J.  Eq.,  i.  And 
contracted  before  execution  of  the  will.  Crouch  v.  Davis,  23 
Gratt.,  62,  93  ;  Heislerv,  Sharp,  44  N.  J.  Eq.,  167.  And  the 
rule  does  not  apply  where  the  legatee  is  one  of  several  to 
whom  equal  amounts  are  bequeathed.  Crouch  v.  Davis,  ubi 
supra.  A  devise  of  land  will  not  satisfy  a  pecuniary  debt. 
Owings  V.  Owings,  ubi  supra  ;  Partridge's  AdnCx  v.  Same, 
2  H.  &  J.,  63  ;  see  Eaton  v.  Benton,  2  Hill,  576,  581.  Nor 
will  a  gift  of  residue,  because,  the  amount  being  uncertain, 
it  may  be  less  than  the  debt.  Lady  Thynne  v.  Earl  of  Glen- 
gcdl,  2  H.  L.,  131,  154,  and  cases  cited. 

4.  The  nine  months  limitation  set  up  by  the  defendants 
has  no  application.  The  act  of  Maryland  of  1798,  ch.  loi, 
subch.  8,  sec.  18,  refers  only  to  claims  which  may  be  ex- 
hibited against  the  executor  or  administrator  and  on  which 
suit  may  be  brought  against  him.  A  claim  of  an  executor 
cannot  be  exhibited  against  himself  or  his  co-executor.  The 
common  law  allowed  retainer  in  such  cases,  but  the  statute 
provides,  not  for  exhibition  to  any  one^  but  for  passage  by 
the  Orphans'  Court.  (Subch.  8,  sec.  19.)  The  very  order  of 
sections  18  and  19  is  most  significant,  the  former  dealing 
with  claims  against  the  executor,  the  latter  with  claims  of 
the  executor,  which  are  clearly  disting^iished. 

The  provision  in  question  by  its  terms  applies  only  to 
those  claims  which  may  be  put  in  suit  against  the  executor. 
An  executor  cannot  sue  himself,  nor  can  one  executor  sue 
another,  even  in  equity,  for  a  debt  due  by  or  to  the  testator. 
Beali  V.  Hilliary,  i  Md.,  p.  196 ;  Whiting  v.  Whiting,  64 
Md.,  pp.  160-1  ;  Woemer,  Amer.  Law  of  Adm'n,  pp.  733, 
739,  and  cases  cited. 

Moreover,  limitations  cannot  be  set  up  against  an  execu- 
tor's claim,  whether  the  executor  be  sole  or  one  of  several. 
State  v.  Reigart,  i  Gill,  i;  Brown  v.  Stewart,  4  Md.  Ch.,  368  ; 
Spencer  v.  Spencer,  4  Md.  Ch.,  456 ;  Semmes  v.  Young,  10 
Md.,  pp.  247-8.    And  we  have  a  precise  and  authoritative 
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decision  that  the  provision  in  question  begins  to  operate  only 
upon  rejection  and  after  exhibition  of  the  claim  in  manner 
to  authorize  its  payment     Cobum  v.  Harris y  53  Md.,  372. 

Mr,  John  M.  Glover  for  the  defendants: 

1.  The  evidence  of  Judge  Hillyer  is  incompetent  Oliver 
V.  Cameron,  McA.  &  M.,  237. 

2.  The  declarations  of  the  defendant  Augusta,  made  before 
letters,  are  not  evidence  against  the  estate.  Plant  v.  McEwen, 
4  Conn.,  544;  Thomson  v.  DriscoUy  13  Ga.,  253 ;  Gamer  v. 
Alexander,  7  Gratt.,  257  ;  Gilkey  v.  Hamilton,  22  Mich.,  285  ; 
Morton  v.  Preston,  18  Mich.,  61  ;  O'Hara,  4  Mich.,  132 ; 
Keefe  v.  Malone,  3  McA.,  236. 

3.  The  complainants  are  not  competent  to  prove  the 
declarations  of  Mrs.  Patten  to  them.  R.  S.  U.  S^  858; 
Montgomery  v.  Miller,  3  Redf.,  159;  Eslava  v.  Mazange,  i 
Woods,  625  ;  Bridges  v.  Armour,  5  How.,  94 ;  Noerr  v. 
Brewer,  i  McA.;  Pusey  v.  Wright,  31  Pa.  St,  387 ;  Society 
v.  Society,  14  N.  H.,  315  ;  Hobbs  v.  Russell,  79  Ky.,  61. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

I.  The  first  question  that  is  presented  for  determination 
is  preliminary.  The  evidence  of  Curtis  J.  Hillyer  is  objected 
to  by  defendants  because  it  consists  of  transactions  and  com- 
munications between  him  and  Mrs.  Patten  under  the  rela- 
tion of  attorney  and  client.  The  witness  said  that  he  was  an 
old  friend  of  Mrs.  Patten  in  California  and  Nevada,  and  that 
she  frequently  talked  with  him  of  her  affairs  in  connection 
with  her  husband's  estate,  which  were  involved  because  she 
had  never  rendered^any  account  to  the  court  and  had,  in  fact, 
never  kept  any  regular  account  with  her  daughters  and  had 
no  vouchers.  She  showed  him  a  letter  from  her  attorney  in 
Nevada  advising  some  settlement  with  the  court,  and  at  her 
request  he  corresponded  with  this  attorney  for  a  short  time. 
He  advised  her  to  prepare  as  complete  and  fair  a  statement 
as  she  could.  She  did  this,  and  witness  went  over  the  whole 
with  her  carefully.    They  both  agreed  that  it  was  about  cor- 
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rect,  and  was  a  fair  and  liberal  settlement.  He  advised  her 
to  explain  it  to  her  daughters,  and  have  them  to  agree  to  it. 
She  reported  this  as  done,  and  he  then  drew  up  the  instru- 
ment for  the  daughters  to  sign,  and  she  informed  him  that 
they  had  signed  it  The  witness  said  that  while  he  was  a 
lawyer,  he  was  not  consulted  by  Mrs.  Patten  in  that  capacity 
at  all,  but  simply  as  an  old  friend.  It  is  evident  also  that  the 
communications  with  Mrs.  Patten  were  not  intended  to  be 
confidential.  We  think  the  evidence  is  clearly  competent. 
I  Greenleaf  on  Ev.,  Sec.  240. 

2.  Another  preliminary  question  arises  upon  the  objec- 
tions made  to  the  evidence  of  the  several  complainants  con- 
cerning certain  transactions  with  and  declarations  by  Mrs. 
Patten  concerning  this  indebtedness  to  her  children  on  ac- 
count of  their  interests  in  their  father's  estate.  The  testi- 
mony of  each  was  to  the  effect  that  Mrs.  Patten,  a  few  days 
before  the  marriage  of  the  defendant  Augusta,  delivered  to 
her  $80,000  in  United  States  bonds,  which  were  worth  $102, 
800  in  cash  at  the  time,  in  payment  of  her  claim  under  the 
instrument  reciting  the  indebtedness  to  her  children  as  afore- 
said, that  the  delivery  was  made  with  a  declaration  to  that 
effect  One  of  the  defendants  testified  in  addition  that  a  few 
days  before  her  sister's  marriage,  she  (witness)  went  with  her 
mother  to  the  Treasury  to  withdraw  the  bonds.  The  mother 
had  had  a  calculation  made  of  the  requisite  amount  of  the 
bonds,  at  their  market  value,  to  make  the  sum  of  about 
$100,600.  The  amount  was  something  over  $79,000,  and 
witness  advised  her  mother  to  make  it  an  even  $80,000,  to 
which  she  acceded.  These  witnesses  all  testified  to  the 
transaction,  by  which  Mrs.  Patten,  shortly  after  this,  made  a 
loan  of  $45,000  to  John  E.  Beall,  taking  the  note  in  the 
names  of  the  four  complainants,  for  the  purpose,  as  they 
say,  of  making  a  payment  to  them  on  account  of  the  same 
indebtedness.  The  objection  is  based  on  the  proviso  to  the 
statute  making  parties  competent  witnesses,  ^  that  in  actions 
by  or  against  executors,  administrators  and  guardians,  in 
which  judgment   may   be  rendered  for  or  against  them. 
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neither  party  shall  be  allowed  to  testify  against  the  other  as 
to  any  transaction  with  or  statement  by  the  testator,  intestate 
or  ward,  unless  called  to  testify  thereto  by  the  opposite  party, 
or  required  to  testify  thereto  by  the  court**  R.  S.  U.  S-, 
Sec.  858. 

With  respect  to  the  $45,000  transaction  and  the  declara- 
tions made  concerning  it,  we  think  the  objection  well  taken. 
These  bear  directly  upon  and  support  the  issues  made  in  the 
case  upon  the  indebtedness  of  Mrs.  Patten  to  them,  her 
promise  to  pay  the  same,  and  also  upon  whether  the  be- 
quest of  the  will  was  intended  as  an  extinguishment  of  the 
indebtedness  as  against  her  estate.  But  in  so  far  as  the  tes- 
timony relates  to  the  transactions  between  Mrs.  Patten  and 
her  daughter  Augusta,  and  her  declarations  as  to  the  object 
of  the  delivery  of  the  bonds  to  her,  we  think  the  proviso 
does  not  apply.  This  is  not  subject  matter  of  the  suit  in 
which  the  estate  is  interested.  If  the  estate  were  interested, 
its  interest  would  lie  in  making  this  proof,  as  it  would  have 
the  effect  of  cxtingtiishing  her  debt,  which  if  unpaid  would 
be  a  valid  claim  against  it     i  Wharton  Ev.,  Sec.  468. 

Without  reviewing  or  attempting  the  analysis  of  the  very 
many  cases  in  which  the  effect  of  this  proviso  has  been  dis- 
cussed in  its  application  to  the  particular  state  of  facts  therein, 
we  will  content  ourselves  with  quoting  what  seems  a  satis- 
factory statement  of  the  true  doctrine,  in  its  application  to 
the  question  as  here  presented:  "The  conflict  must  be  really 
between  the  dead,  whose  mouth  is  closed,  and  the  living, 
who  is  able  to  speak,  in  order  to  enable  the  statute  to  apply." 
I  Wharton  Ev.,  Sec.  470. 

3.  The  evidence  shows  plainly  enough  that  Mrs.  Patten, 
in  good  faith,  calculated  the  items  of  indebtedness  to  her 
children,  on  account  of  their  father's  estate,  as  accurately  as 
she  could,  and  had  the  instrument  executed  by  them  in  order 
to  effect  a  complete  settlement  They  were  her  children; 
she  had  not  married  again,  and  was  possessed  of  a  large  and 
growing  fortune  of  her  own.  She  had  long  before  made  a 
will   in  which  her  whole  estate  was  bequeathed  to  these 
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children,  share  and  share  alike,  and  they  were  unmarried 
and  living  with  her.  She  was  evidently  a  good  business 
woman,  and  thought  it  best  to  manage  the  interests  of  her 
daughters  while  the  foregoing  conditions  lasted.  She  did 
not,  therefore,  file  it  in  the  court  in  Nevada,  but  carefully 
preserved  it  But  we  are  not  forced  to  indulge  any  presump- 
tion whatever  with  respect  to  her  intention  as  to  the  effect 
of  this  settlement.  The  close  calculation  that  she  had  made 
by  a  banker  of  the  amount  of  bonds  sufficient  at  the  market 
rate  to  equal  the  principal  sum  due  to  her  daughter  Augusta,  , 
and  the  prompt  delivery  thereof  to  her  on  the  eve  of  her 
marriage,  together  with  her  action  in  setting  aside  the  Beall 
loan  of  $45,000  to  the  four  others;  and  her  declaration  of 
purpose  in  so  doing,  furnished  convincing  evidence  of  her 
recognition  of  the  binding  effect  of  the  settlement  upon  her- 
self as  well  as  upon  them.  Mr.  Beall  testified  that  when  the 
loan  was  made  to  him,  she  directed  that  the  notes  be  made 
payable  to  the  four  complainants,  saying  that  the  money  was 
"  advanced  to  them  out  of  the  fund  belonging  to  them  out 
of  their  father's  estate.'*  She  said  she  wanted  the  interest 
payable  quarterly,  so  that  they  might  have  some  separate 
income  as  "  pin  money."  She  said  it  was  part  of  the  sum 
due  them,  and  that  she  had  made  certain  advances  to  Mrs. 
Glover.  Beall  inquired  if  she  wanted  the  notes  made  pay- 
able to  the  five  sisters,  and  Mrs.  Patten  replied,  No; 
that  Mrs.  Glover  had  received  her  portion.  This  express 
recognition  of  the  debt  and  the  partiaJ  payments  made  upon 
it  effectually  dispose  of  the  defense  of  limitations.  Cooper 
v.  Olcotty  ante  p.  123. 

4.  The  Statute  of  Maryland  of  1798,  concerning  estates, 
which  provides  that  the  claim  of  a  creditor  shall  be  barred 
unless  suit  is  brought  within  nine  months  after  the  claim 
shall  have  been  exhibited  against  an  executor  or  adminis- 
trator and  rejected  by  him,  is  in  force  in  this  District,  but 
has  no  application  to  tlie  facts  of  this  case.  Ch.  loi,  Subch. 
8,  Sec.  18.  This  statute  refers  only  to  claims  which  could 
be  exhibited  against  the  executor.  The  common  law  allowed 
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an  executor  to  retain  money  in  payment  of  his  claims  against 
the  estate  in  his  hands.  Sec  19  of  the  foregoing  act  took 
this  right  away  and  provided  not  for  exhibition  to  any  one, 
but  for  the  passage  of  such  claims  by  the  Orphans'  Court, 
in  which  the  claims  of  complainants  are  now  pending. 
Moreover,  this  statute  only  operates  after  a  daim  has  been 
duly  exhibited  and  rejected,  which  is  not  the  situation  here. 
Cc^um  V.  Harris,  53  Md.,  352. 

5.  We  cannot  hold  that  the  provision  for  complainants  in 
.  the  will  of  their  mother  is  a  satisfaction  of  the  debt  due  them. 
This  is  not  the  case  of  a  legacy  to  one  who  otherwise  could 
take  no  interest;  but  of  a  general  bequest,  ^  share  and  share 
alike,"  to  those  who  are  the  natural  objects  of  the  testatrix's 
bounty,  and  who  would  inherit  the  whole  estate;,  in  like 
manner,  if  no  will  had  been  made.  Again,  this  will  was 
made  six  years  before  the  indebtedness  was  liquidated  by 
the  instrument  of  September,  1885,  and  contains  no  word  of 
reference  thereto.  These  considerations  are  sufficient  to  take 
the  case  out  of  the  presumption  which  it  is  conceded  the 
courts  at  an  early  period  attached  to  the  bequest  of  a  legacy 
to  a  creditor  where  there  was  nothing  on  the  face  of  the  will 
to  indicate  a  contrary  intention.  This  rule  of  construction, 
though  generally  conceded  to  exist,  has  never  met  with 
favor.  Mr.  Pomeroy  says  of  it:  ''This  general  rule  being 
based  upon  artificial  reasoning,  has  been  distinctly  con- 
demned by  able  judg^.  It  is  not  favored  by  courts  of 
equity;  on  the  contrary,  they  lean  strongly  against  the  pre- 
sumption, will  s^ply  it  only  in  cases  which  fall  exactly  within 
the  rule,  and  will  never  enlarge  its  operation."  i  Pom.  Eq. 
Jur.,  Sec  527.  He  further  says  that  they  will  take  hold  of 
very  slight  circumstances  to  remove  a  case  from  the  opera- 
tion of  the  rule,  and  adds,  what  is  amply  sustained  by  an 
examination  of  the  reported  cases,  "  In  fact,  the  discussion 
of  the  general  doctrine  chiefly  consists  in  the  statement  and 
description  of  those  facts  and  circumstances  which  prevent 
its  application."    Id.,  Sec.  528. 

In  a  case  not  unUke  this,  the  Court  of  Appeals  of  Virginia 
said:  "There  is  no  doubt  the  rule  still  nominally  exists;  but 
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the  tendency  oi  the  more  recent  decisions  is  to  consider  the 
bequest  a  bounty  and  not  the  discharge  of  an  obligation. 
And  the  courts  now  lay  hold  of  any  circumstances,  however 
trifling,  for  the  purpose  of  repelling  the  presumption  that 
the  legacy  was  intended  as  a  satisfaction  of  the  debt" 
Crouch  V.  Davis,  23  Grattan,  62,  93. 

In  a  well-considered  case  in  Mississippi,  it  was  also  said: 
"  Inasmuch  as  the  presumption  is  arbitrary  and  often  in  con- 
flict with  the  real  motives  and  wishes  of  the  testator,  and 
seemingly  harsh,  courts  have  been  prompt  to  seize  upon 
every  circumstance  to  counteract  and  overcome  it."  Gilliam 
v.  Brown^  43  Miss.,  641.  See  also,  Spencer  v.  Spencer ^  4 
Md.  Ch.,  456;  Edelen  v.  Dent,  2  Gill  &  J.,  185  ;  Owingsw. 
OwingSy  I  H.  &  G.,  484 ;  Partridge  v.  Partridge,  2  H.  &  J., 
63 ;  Van  Riper  v.  Van  Riper,  2  N.  J.  Eq.,  i ;  Heisler  v. 
Sharp,  44  Id.,  167 ;  Eaton  v.  Benton,  2  Hill,  576 ;  Horner 
v.  McGaughy,  62  Pa.  St,  189 ;  Reynolds  v.  Robinson,  82  N. 
Y.,  103  ;  I  Redf.  Wills  (4th  ed.),  p.  540 ;  Notes  to  Chancey's 
Case,  2  White  &  Tudor's  L.  C.  Eq.,  p.  821  et  seq. 

The  testimony  in  this  case  of  the  acknowledgmient  of  the 
existence  of  the  debts  and  the  payments  made  to  Mrs. 
Glover  and  the  complainants  on  account  thereof,  long  after 
the  will  had  been  made,  if  admissible  for  that  purpose,  would 
completely  overturn  any  presumption  of  satisfaction,  even  if 
there  were  no  intrinsic  circumstances  upon  which  the  same 
might  be  done.  The  admissibility  of  evidence  of  the  acts 
and  declarations  of  a  testator  after  the  execution  of  the  will, 
when  there  is  no  expression  therein  with  respect  to  the  mat- 
ter, not  to  explain  the  will,  but  to  rebut  a  presumption  of 
law,  is  supported  by  very  weighty  authority,  i  Redf.  Wills 
(4th  ed.),  540;  Plunkettv,  Lewis,  3  Hare,  316;  Chancers 
Case,  2  White  &  Tudor's  L.  C.  Eq.,  p.  781,  and  p.  808  etseq. 

6.  In  order  to  determine  the  effect  of  the  delivery  of  the 
bonds  to  Mrs.  Glover,  a  few  days  before  her  marriage,  it  may 
be  proper  here  to  add,  what  might  have  been  said  in  con- 
nection with  the  discussion  of  the  question  raised  on  the 
competency  of  the  evidence  in  Mrs.  Patten's  declaration  of 
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her  puipose  in  so  doing.  If  no  evidence  whatever  had  been 
given  to  show  that  delivery  of  the  bonds  was  intended  as  a 
payment  upon  the  debt  instead  of  a  gift  to  Mrs.  Glover,  the 
presumption  would  lie  that  it  was  so  intended. 

**  It  is  settled  by  the  uniform  current  of  decision  in  Eng- 
land that  when  a  father  or  other  person  in  loco  parentis^  be- 
ing a  debtor  to  his  child  by  any  kind  of  ordinary  indebted- 
ness, makes  an  advancement  to  the  child  upon  marriage,  or 
upon  any  other  occasion,  that  advancement  is  presumed  to 
be  a  satisfaction,  or  a  satisfaction /r^  tanto,  of  the  debt  In 
order  that  the  provision  may  operate  as  a  satisfaction,  it  is 
not  necessary  that  it  should  be  made  on  the  marriage  of  a 
child,  or  should  be  expressly  in  the  nature  of  a  portion.**  i 
Pom.  Eq.  Jur.,  Sec.  540;  Plunkett  v.  Lewis,  3  Hare,  316. 

7.  Upon  consideration  of  the  whole  case,  we  are  of  the 
opinion  that  the  complainants  are  entitled  to  the  relief 
prayed  for,  and  the  cause  will  be  remanded  to  the  Supreme 
Court  of  the  District  of  Columbia,  where  a  decree  will  be 
passed  giving  the  same  in  accordance  with  this  opinion. 


THE  RICHMOND  AND  DANVILLE  RAILROAD  CO. 
DIDZONEIT. 


Negligence  ;  Contributory  Negligence  ;  Reckless  Injury. 

The  plaintiff  in  an  action  for  damages  for  personal  injuries^  who  has 
been  guilty  of  contributory  nfegligence,  but  who  seeks  to  escape 
the  consequence  of  his  own  negligence  upon  the  ground  that  the 
injury  complained  of  was  caused  by  the  recklessness  and  wilful 
negligence  of  the  defendant,  must  show  that  the  defendant  had 
actual  knowledge  of  the  plaintiffs  danger,  and  could,  by  the  ex- 
ercise of  ordinary  care  and  prudence,  have  avoided  the  resulting 
inj  ury. 

No.  109.     Submitted  October  16,  1893. — Decided  November,  9,  1893. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
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law  term,  overruling  a  motion  for  a  new  trial  on  a  bill  of 
exceptions,  in  an  action  for  damages  for  personal  injuries. 
Reversed, 

The  Court  in  its  opinion  stated  the  case  as  follows : 

This  is  a  suit  at  law  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  the  plaintiff  through 
the  negligence  of  the  defendant 

The  plaintiff,  a  boy  about  sixteen  years  of  age,  was  injured 
at  Manassas,  in  the  State  of  Virginia,  on  August  24,  1889,  by 
having  his  foot  crushed  by  an  engine  attached  to  a  freight 
train  of  the  Richmond  and  Danville  R,  R.  Co.,  while  he  was 
sitting  on  a  platform  adjacent  to  the  company's  track  with 
his  foot  on  the  rail.  On  the  previous  night  he  had  ridden 
by  stealth  on  a  freight  train  of  the  company  from  Alex- 
andria, where  he  resided,  to  Manassas;  and  on  the  morning 
of  the  24th,  having  purchased  at  Manassas  a  ticket  to  a 
small  place  named  Wellington,  a  few  miles  distant,  he  en- 
tered, in  company  with  a  young  friend,  a  car  destined  for 
Wellington,  which  was  standing  at  the  station.  Having  to 
wait  some  time,  he  left  the  car  again,  as  he  stated,  to  inquire 
of  the  conductor  the  time  at  which  it  would  start,  and  hav- 
ing made  his  inquiry,  he  sat  down  on  the  edge  of  a  platform 
within  eighteen  inches  or  two  feet  of  the  principal  track  of 
the  road,  and,  it  seems,  went  to  sleep.  While  he  sat  there,  a 
freight  train  came  up  from  the  south  and  stopped  in  front  of 
a  hotel  about  forty  yards  from  the  place  where  the  boy  was. 
A  street  intervened  between  the  hotel  and  the  platform,  but 
the  track  was  quite  straight  for  a  considerable  distance. 

The  engineer  of  the  freight  train  alighted  from  his  engine, 
as  he  says,  to  receive  orders.  Returning  to  his  engine,  he 
set  it  in  motion  in  order  to  proceed  onwards.  Immediately 
after  starting,  he  noticed  the  boy  sitting  on  the  platform, 
with  his  head  resting  on  his  hand  and  his  face  turned  south- 
ward in  the  direction  from  which  the  train  was  moving. 
When  he  got  closer,  he  noticed  that  the  \>of%  eyes  were 
closed,  and  he  immediately  reversed  his  engine  and  stopped 
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the  train,  which  was  not  moving  at  a  greater  rate  than  three 
or  four  miles  an  hour.  It  was  too  late,  however.  One 
wheel  of  the  engine  passed  over  the  boy's  foot  and  partly 
crushed  it.  The  engineer  stated  in  his  testimony  that,  while 
he  noticed  the  boy  after  he  had  started  his  train,  he  did  not 
stop  immediately  because  he  supposed  the  boy  would  move; 
and  he  did  not  notice  that  the  boy  had  his  foot  on  the  rail. 
These  are  the  substantial  facts  of  the  case  as  they  were  de- 
veloped at  the  trial.  It  may  be  added,  however,  that  it  was 
in  proof  that  Manassas  was  an  incorporated  town;  and  that 
no  bell  had  been  rung  and  no  signal  blown  by  the  engineer 
at  the  time  at  which  he  started  his  train. 

Instructions  were  requested  at  the  trial  by  the  defendant, 
which  need  not  be  specified  here  in  detail.  The  general 
tenor  of  them  was  that,  as  the  plaintiff  was  guilty  of  con- 
tributory negligence,  he  was  not  entitled  to  recover.  These 
instructions  the  court  refused  to  give;  and  charged  the  jury 
that  if  they  believed  it  was  negligence  in  the  engineer  to  do 
what  he  did  do,  the  plaintiff  was  entitled  to  recover. 

The  jury  returned  a  verdict  of  $1,200  in  favor  of  the  plain- 
tiff; and  from  the  judgment  thereon  rendered  the  defendant 
appealed. 

Mr,  Hugh  L,  Band  and  Mr,  Edward  Duffy  for  the  plain- 
tiff in  error : 

1.  Where  an  engineer  sees  a  person  on  the  track,  and  he 
has  no  reason  to  suppose  that  he  is  unable  to  get  off,  or  that 
he  has  not  all  his  faculties  about  him,  he  has  the  right  to 
assume  that  he  is  watchful;  that  he  recognizes  his  danger  in 
being  on  the  track,  and  that  he  will  get  off;  until  he  sees 
that,  for  some  reason  or  other,  he  is  unable  to  do  so.  Her- 
ring  v.  R,  R.,  10  Ired.  (L.),  402 ;  HigA  v.  R.  R.,  17  S.  E. 
Rep.,  79 ;  R.  R,  v.  Sckroeder,  69  Md.,  551 ;  Norwood \.  R, 
/?.,  16  S.  E.  Rep.,  4. 

2.  The  statement  made  by  the  engineer  does  not  prove 
that  he  was  in  any  way  negligent  On  the  contrary,  it  shows 
that  he  was  attending  to  his  duty,  and  if  a  trespasser  were 


Digitized  by 


Google 


Richmond  &  Danville  R.  R.  Co.  v,  Didzoneit.  485 

injured  on  this  account  he  has  no  right  to  complain.  Eddy 
V.  Sedgwick,  18  S.  W.  Rep.,  564 ;  State,  use  of  Bacon  v. 
Railroad,  38  Md.,  482. 

Mr.  Edmund  Burke  for  the  defendant  in  error. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court : 

It  is  quite  evident  that  the  plaintiffs  misfortune  in  this 
case  was  the  result,  either  proximately  or  remotely,  of  his 
own  negligence,  and  the  heedlessness  of  youth  constitutes 
no  sufficient  legal  excuse  for  his  indiscretion.  This  posi- 
tion, indeed,  it  is  not  sought  to  controvert  But  it  is  sought 
to  bring  the  case  within  the  modification  of  the  rule  in  re- 
gard to  contributory  negligence  which  is  now  very  well  es- 
tablished, and  which  is  stated  by  Mr.  Cooley  in  his  work  on 
Torts  in  the  following  lang^ge: 

"  If  the  defendant  discovered  the  negligence  of  the  plain- 
tiff in  time  by  the  use  of  ordinary  care  to  prevent  the  injury, 
and  did  not  make  use  of  such  care  for  the  purpose,  he  is 
justly  chargeable  with  reckless  injury  and  cannot  rely  upon 
the  negligence  of  the  plaintiff  as  a  protection.^'  Cooley  on 
Torts,  p.  674. 

Another  writer  has  equally  well  expressed  the  principle  as 
follows:  "Although  the  plaintiff  has  negligently  exposed 
himself  to  the  injury,  yet  if  the  defendant,  after  discovering 
the  exposed  situation,  inflicts  the  injury  upon  him  through 
a  failure  to  exercise  ordinary  care,  the  plaintiff  may  recover 
damages." 

Is  this  principle  applicable  to  the  plaintiffs  case?  Or,  is 
the  case  to  be  governed  by  the  general  rule  which  visits  the 
whole  penalty  of  contributory  negligence  on  the  plaintiff 
himself? 

It  will  be  noticed  that  it  is  reckless  injury  and  wilful  neg- 
ligence that  will  not  excuse  a  defendant,  when  they  occur 
after  a  case  of  contributory  negligence  in  the  plaintiff.  Neg- 
ligence superimposed  upon  negligence  does  not  amount  to 
wilfulness;  nor  is  the  failure,  superinduced  by  negligence,  to 
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ha,ye  knowledge  of  a  dangerous  condition  the  equivalent  of 
actual  knowledge  of  such  condition./  And  it  is  only  when  a 
defendant  has  actual  knowledge  of  the  plaintiflPs  danger,  and 
could,  by  the  exercise  of  ordinary  care  and  prudence,  have 
avoided  the  resulting  injury,  that  the  plaintiff  is  relieved 
from  the  liability  of  having  his  own  negligence  charged 
against  him,  and  the  defendant's  negligence  is  regarded  as 
the  proximate  and  exclusive  cause  of  the  injury.  The  fact 
that  it  may  have  been  negligence  in  the  defendant  not  to 
have  known  the  plaintiffs  danger,  and  that  the  defendant 
might  have  ascertained  the  danger  by  the  exercise  of  due 
care,  cannot  be  permitted  to  have  the  eflfect  of  actual  knowl- 
edge, so  as  to  charge  the  defendant  with  recklessness.  To 
allow  such  an  effect  would  result  in  the  overthrow  of  the 
whole  doctrine  of  contributory  negligence.  It  would  be  im- 
possible, Upon  such  a  theory,  ever  to  hold  any  one  to  the 
consequences  of  his  own  misconduct  For  if  negligence  to 
acquire  knowledge  were  the  equivalent  of  knowledge,  in  the 
contemplation  of  the  law  of  torts,  every  act  of  negligence 
should  be  construed  as  an  act  of  wilfulness. 

The  case  of  the  Inland  and  Seaboard  Coasting  Co.  v. 
Tolson,  139  U.  S.,  551,  which  went  to  the  Supreme  Court 
of  the  United  States  from  this  District,  was  a  case  in  its  gen- 
eral character  and  circumstances  not  very  unlike  the  present 
case.  Tolson,  the  plaintiff  in  that  case,  while  standing  on  the 
wharf  of  the  defendant  company,  was  injured  by  having  his 
foot  crushed  between  the  timbers  of  the  wharf  in  conse- 
quence of  the  negligent  management  of  a  steamboat  be- 
longing to  the  company,  which  the  plaintiff  had  hailed  and 
which  the  officers  of  .the  boa^  in  answer  to  his  call,  had 
backed  so  violently  as  to  crush  the  timbers  and  injure  the 
plaintiff.  At  the  trial  of  the  case  an  instruction  had  been 
given  in  the  following  words:  "Although  the  rule  is  that, 
even  if  the  defendant  be  shown  to  have  been  guilty  of  negli- 
gence, the  plaintiff  cannot  recover  if  he  himself  be  shown  to 
have  been  guilty  of  contributory  negligence  which  may  have 
had  something  to  do  in  causing  the  acdden^  yet  the  con- 
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tributory  negligence  on  his  part  would  not  exonerate  the 
defendant,  and  disentitle  the  plaintiff  from  recovering,  if  it 
be  shown  that  the  defendant  might,  by  the  exercise  of  reas- 
onable care  and  prudence,  have  avoided  the  consequence  of 
the  plaintiffs  negligence." 

Commenting  upon  the  action  of  the  trial  court  in  grant- 
ing this  instruction,  the  Supreme  Court  of  the  United  States, 
by  Mr.  Justice  Gray,  said:  "The  qualification  of  the  general 
rule,  as  thus  stated,  is  supported  by  decisions  of  high  au- 
thority, and  was  applicable  to  the  case  on  trial  (citing  several 
decisions).  It  was  argued  that  tliis  instruction  was  inappH- 
cable,  because  there  was  no  evidence  that  the  defendant  knew 
the  peril  of  the  plaintiff,  or  had  either  time  or  opportunity, 
by  the  exercise  of  any  degree  of  care,  to  guard  against  it; 
that,  if  his  negligence  consisted  in  his  standing  in  a  danger- 
ous position  too  near  the  edge  of  the  wharf,  the  defendant 
was  not  bound  to  anticipate  his  remaining  in  that  position; 
but  that  his  negligence  in  fact  consisted  in  his  placing  his 
foot  between  the  flooring  and  a  fender  pile,  which  the  de- 
fendant could  not  have  been  aware  of  or  guarded  against. 
It  is  true  that  the  instruction  could  not  apply,  and  therefore 
could  not  be  understood  by  the  jury  to  apply,  to  the  latter 
alternative.  But  upon  the  question  of  the  plaintiff's  posi- 
tion and  attitude  the  evidence  was  conflicting,  and  it  was 
indisputable  that  the  steamboat  was  approaching  the  wharf 
at  his  call,  and  for  the  purpose  of  receiving  freight  from  his 
hands,  and  that  her  pilot  and  officers  saw  him  as  he  waited 
on  the  wharf.  The  jury  might  well  be  of  opinion  that,  while 
there  was  some  negligence  on  his  part  in  standing  where 
and  as  he  did,  yet  that  the  officers  of  the  boat  knew  just 
where  and  how  he  stood,  and  might  have  avoided  injuring 
him,  if  they  had  used  reasonable  care  to  prevent  the  steam- 
boat from  striking  the  wharf  with  unusual  and  unnecessary 
violence.  If  such  were  the  facts,  the  defendant's  negligence 
was  the  proximate,  direct  and  efficient  cause  of  the  injury." 

From  this  it  is  plain  that  the  defendant's  liability  in  such 
cases  is  based  upon  the  fact  that  it  had,  or  must  have  had, 
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actual  knowledge  of  the  pkdntiflF's  danger,  and  that  the  negli- 
gence for  which  it  is  responsible  is  negligence  supervening 
after  discovery  of  such  danger.  That  it  had  knowledge  may, 
of  course,  be  proved  by  the  proof  of  circumstances  from 
which  the  jury  may  infer  it.  When  there  is  no  proof  of  any 
such  knowledge,  or  of  any  circumstances  from  which  the 
jury  might  be  justified  in  inferring  its  existence,  this  modi- 
fication of  the  general  rule  will  not  apply. 

In  the  present  case  there  is  no  proof  whatever  that  the 
defendant  at  any  time  before  the  accident  knew  the  existence 
of  the  dangerous  condition  in  which  this  plaintiff  had  im- 
providently  placed  himself.  That  dangerous  condition  is 
assumed  to  have  been  that  the  boy  was  asleep  on  the  plat- 
form, in  too  close  proximity  to  the  railroad  track.  Accord- 
ing to  the  uncontradicted  testimony  of  the  engineer,  the  fact 
that  the  boy  was  asleep  did  not  become  apparent  to  him 
until  it  was  too  late  to  prevent  the  accident;  and  there  is 
nothing  in  the  circumstances  of  the  case  that  would  justify 
the  presumption  that  his  statement  was  false,  or  that  he  had 
knowledge  of  the  boy's  condition,  or  that  after  his  discovery 
of  this  condition  he  did  not  use  all  the  care  and  prudence 
that  he  could  to  prevent  the  accident  When  he  first  saw 
the  boy  he  had  no  reason  to  suppose  that  the  boy  was  not  in 
the  full  possession  of  his  senses,  and  would  not  move  away, 
as  any  prudent  person  would  do.  It  cannot  be  that  the  de- 
fendant was  bound  at  all  hazards  to  guard  those  who 
thought  proper,  with  or  without  cause,  to  be  upon  its  track, 
or  in  close  or  dangerous  proximity  thereto,  from  the  con- 
sequences of  their  own  negligence  or  recklessness. 

When  the  circumstances  of  this  case  are  carefully  analyzed, 
it  appears  after  all  that,  while  it  was  a  reckless  act  for  the 
plaintiff  to  seat  himself  where  he  did  and  to  go  to  sleep,  he 
might  have  escaped  the  misfortime  that  overtook  him  if  it 
had  not  been  that  he  had  his  foot  on  the  rail.  It  was  this 
last  circumstance  that  caused  the  disaster.  If  it  had  not  been 
for  this  he  would,  it  seems,  have  escaped  injury.  And  this 
is  a  circumstance  which  the  engineer  did  not  notice  at  all 
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before  the  accident;  and  it  is  a  circumstance  which  he  could 
scarcely  have  been  expected  to  notice.  That  he  did  not 
notice  it  cannot  be  charged  as  wilfulness  against  him  or  the 
defendant 

While,  therefore,  the  instruction  given  by  the  court  would 
have  been  entirely  correct  if  the  facts  had  warranted  it,  or 
there  was  any  evidence  on  which  to  base  it,  we  are  of  opinion 
that  in  this  case  there  was  no  such  evidence,  and  that,  there- 
fore, it  was  error  to  give  the  instruction.  There  was,  how- 
ever, contributory  negligence  in  the  plaintiff,  conceded  and 
beyond  any  question  whatever;  and  the  court  should  have 
instructed  the  jury,  in  consequence  of  such  contributory  neg- 
ligence, to  return  a  verdict  for  the  defendant.  Holding 
these  views,  we  are  compelled  to  reverse  the  judgment,  and 
to  remand  the  cause,  witii  directions  to  set  aside  the  verdict 
and  award  a  new  trial. 

Reversed, 


RANSDELL  v,  PATTERSON. 


Police  Court,  Dist.  of  Columbia  ;  Penal  Statutes  ;  Actions 
FOR  Penalty. 

1.  The  Police  Court  of  this  District  has  power  to  hear  and  determine 

cases  arising  under  the  act  of  Congress  of  January  26,  1887,  ch. 
46,  regelating  insurance  in  the  District  of  Columbia,  and  sub- 
jecting offenders  against  that  statute  to  a  penalty  of  $100  for 
each  offense. 

2.  Where  a  statute  creating  an  offense  of  a  criminal  nature  against  the 

public,  provides  that  every  offender  against  the  statute  shall  be 
subject  to  a  penalty  in  a  certain  amount,  to  be  recovered  by  diu 
process^  a  civil  action  against  an  offender  to  recover  the  penalty 
prescribed,,  is  not  the  exclusive  remedy,  but  an  indictment  will 
lie  against  him  as  an  appropriate  method  of  recovering  the 
penalty. 

No.  248.     Submitted  November  6,  1893. — Decided  November  23,  1893. 

Hearing  on  an  appeal  by  the  United  States  Marshal  from 
an  order  of  the  Supreme  Court  of  the  District  of  Columbia, 
discharging  a  prisoner  from  the  custody  of  the  Marshal 
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upon  the  return  of  a  writ  of  habeas  carpus.     Reversed  and 
the  prisoner  recommitted  to  custody. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  H.  Arms,  Assistant  United  States  Attorney,  for  the 
'  appellant: 

1.  The  act  of  Congress  of  January  26,  1887,  27  Stats.,  366, 
is  a  penal  statute  denouncing  the  business  of  insurance 
carried  on  in  violation  of  its  provisions  as  an  offense^  and 
providing  a  pencdty  for  each  offense,  the  law  to  be  enforced 
and  the  penalty  to  be  recovered  agreeably  to  the  usual  mode 
of  process  against  offenders  in  the  court  having  jurisdiction 
for  that  purpose.  See  State  v.  Pelican  Ins.  Co.,  127  U.  S., 
299.  The  offense  and  the  penalty  are  clearly  defined,  but 
there  is  no  special  mode  of  prosecution  directed  by  the 
statute.  The  language  of  the  act,  "  to  be  recovered  by  due 
process  in  the  courts  of  the  District,"  is  applicable  alike  to 
civil  and  criminal  cases;  and  it  applies  alike  to  cases  involv- 
ing life,  liberty,  and  property.  The  object  of  the  law  being 
to  punish  the  offender,  as  above  stated  by  the  Supreme 
Court,  and  the  statute  having  failed  to  prescribe  a  special 
mode  of  doing  so,  the  prosecution  is  left  to,  and  should  be 
by,  the  usual  mode  applicable  to  offenses  generally,  which  is 
by  proceedings  of  a  criminal  nature.  See  R.  S.  U.  S.,  Sec 
1014. 

2.  The  policy  of  recovering  penalties  by  prosecutions  in 
criminal  courts  had  its  origin  at  common  law.  i  Chitty 
Crim.  Law,  p.  163 ;  Colburn  v.  Swett,  i  Met,  235,  citing  2 
Inst,  163  ;  2  Hawk,  ch.  25,  sec.  4 ;  A7«^  v.  Sainsbury,  4  T. 
R.,  457.     See  also,  U.  S.  v.  Abbott,  9  Int.  Rev.  Rec.,  186. 

3.  The  Police  Court  had  jurisdiction,  and  not  only  power 
to  impose  the  fine  upon  the  appellee,  but  to  imprison  him  in 
default  of  payment  of  the  fine.  R.  S.  D.  C,  Sec  763;  26 
Stats.,  848;  27  Stats.,  262;  R.  S.  U.  S.,  Sec.  1041;  Ex  parte 
fackson,  96  U.  S.,  727. 

Mr.  John  J.  Weed  and  Mr.  Andrew  J.  Lipscomb  for  the 
appellee : 
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1.  The  fifth  section  of  the  act  of  Janiiary  26,  1887,  under 
which  the  appellee  was  convicted  and  sentenced,  did  not 
authorize  the  imposition  of  a  "fine"  for  its  violation,  nor 
the  imposition  of  the  penalty  therein  prescribed  as  punish- 
ment for  an  offense  which  was  criminal  in  its  character.  The 
statute  created  a  debt  for  a  specific  sum  of  money  against 
any  of  the  persons  named  therein,  who  should  violate  its 
provisions;  and,  at  the  common  law,  the  action  of  debt  is  the 
appropriate  legal  remedy  for  the  recovery  of  a  statutory 
penalty  when  no  other  proceeding  is  expressly  authorized. 
The  reason  upon  which  this  proposition  is  based  is  that  of 
an  implied  prpmise  which  the  law  annexes  to  the  liability. 
United  States  v.  Lyntan^  i  Mason,  481  ;  United  States  v. 
Willetts,  5  Ben.,  220 ;  In  re  Rosey,  6  Ben.,  508 ;  Matthews 
v.  Offley^  3  Sumner,  115;  Atchison  v.  Everitt,  i  Cowp., 
332;  Ex  parte  Marquand,  2  Gall.,  554;  Jacob  v.  United 
States y  I  Brockenborough,  520;  Stockwell  v.  United  States^ 
13  Wall.,  531  ;  United  States  v.  TUton,  7  Ben.,  306 ;  United 
States  v.  Church,  i  Wood,  275. 

2.  The  Police  Court  of  the  District  of  Columbia  was  not 
a  "court  of  the  District"  having  jurisdiction  to  take  any 
action  for  the  recovery  from  the  appellee  of  the  penalty  of 
one  hundred  dollars  which  became  payable  to  the  United 
States,  by  reason  of  the  violation  by  him  of  the  said  fifth 
section  of  the  Act  of  January  26,  1887. 

This  proposition  is  a  logical  statement  of  the  conclusion 
which  results  from  the  establishment  of  the  preceding  prop- 
osition. The  jurisdiction  of  the  Police  Court  is  special  and 
limited.  It  is  exclusively  criminal  in  its  character.  Its 
prosecutions  are  commenced  by  criminal  information.  It 
has  no  grand  jury,  and  therefore  cannot  proceed  by  indict- 
ment It  has  no  civil  jurisdiction,  and  therefore  can  take  no 
cognizance  q{  an  action  of  debt  for  the  recovery  of  a  penalty 
imposed  by  statute.  It  was  not  one  of  "  the  courts  of  the 
District  ^  which  was  in  the  legislative  mind  when  the  statute 
declared  that  the  penalty  of  one  hundred  dollars,  imposed 
for  its  violation,  should  **be  recovered  by  due  process  in  the 
courts  of  the  District:' 
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3.  The  fifth  section  of  the  act  of  January  26,  1887,  created 
a  new  offense,  but  it  did  not  authorize  a  criminal  prosecution 
for  the  recovery  of  the  penalty  imposed  for  its  violation, 
either  in  the  police  court,  or  elsewhere,  and  unless  such 
prosecution  was  expressly  authorized  by  the  statute  creating 
the  offense  and  prescribing  the  penalty,  it  cannot  be  main- 
tained. 

That  statute  made  an  act  unlawful  which  had  been  pre- 
viously lawful.  It  did  not  declare  the  offense  to  be  either 
a  crime  or  a  misdemeanor.  It  imposed  a  penalty,  but  it  did 
not  provide  for  the  prosecution  of  those  who  should  violate 
its  provisions,  either  by  indictment  or  criminal  information. 
It  provided  that  the  penalty  imposed  for  its  violation  should 
be  "  recovered  "  only  by  "  due  process,"  and  such  process  for 
the  recovery  of  a  new  penalty  imposed  for  a  new  offense, 
does  not  suggest  nor  authorize  a  criminal  proceeding,  either 
by  indictment  or  criminal  information,  i  Russell  on  Crimes, 
pp.  50-1 ;  State  v.  Maze,  6  Hum.  (Tenn.),  17. 

The  Chief  Justice  delivered  the  opinion  of  the  Court  : 

This  was  an  application  to  the  court  belo^  for  the  writ  of 
habeas  corpus,  and  upon  return  of  the  writ,  the  prisoner,  the 
appellee  here,  was  discharged  from  the  custody  of  the  mar- 
shal. The  Marshal  of  the  District,  acting  for  the  United 
States,  has  brought  the  case  here  for  review. 

The  prisoner,  as  president  of  an  instuance  company,  or- 
ganized in  the  District  of  Columbia,  was  charged,  upon 
criminal  information  in  the  Police  Court  of  this  District, 
with  the  violation  of  the  provisions  of  the  fifth  section  of  the 
act  of  Congress  of  January  26,  1887,  Ch.  46,  entitled,  "An  act 
to  regulate  insurance  in  the  District  of  Columbia."  The 
party  was  duly  tried  and  convicted,  and  fined  to  the  amount 
of  the  penalty  prescribed  by  the  statute,  and  in  default  of 
payment  he  was  committed  to  jail  for  thirty  days. 

The  prisoner  applied  for  the  writ  of  habeas  corpus,  upon 
the  contention  that  the  Police  Court  was  entirely  without 
jurisdiction  to  hear  and  determine  the  cause,  and  therefore 
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the  judgment  rendered  against  him  was  simply  null  and 
void;  that  the  only  remedy  against  him  was  by  civil  action  to 
recover  the  penalty  prescribed. 

The  act  of  Congress  just  referred  to,  passed  to  regulate 
insurance  in  the  District,  by  its  first  section  provides  that  no 
insurance  company  of  this  District  shall  transact  the  business 
of  instuance  in  any  of  its  branches,  unless  the  whole  capital 
of  such  company  be  not  less  than  $100,000,  actually  and  in 
good  faith  paid  up  in  full,  in  cash,  excepting  life  insurance 
companies  which  issue  to  their  members  policies  or  cer- 
tificates agreeing  to  pay  benefits  or  sums  of  money  which 
are  to  be  realized  by  assessments  levied  upon  the  members, 
in  which  case  no  other  capital  than  such  assessments  shall 
be  required.  The  Commissioners  of  the  District  are  re- 
quired to  ascertain  and  determine  such  facts,  upon  evidence 
satisfactory  to  them,  to  be  filed  in  their  office,  and  thereupon 
they  shall  issue  to  such  companies  authority  to  transact 
business. 

By  Section  second  of  the  act,  annual  statements  are  re- 
quired to  be  made  to  the  Commissioners  of  the  District, 
showing  the  condition  of  the  business  and  the  standing  of 
such  companies;  and  no  company  having  neglected  to  file 
such  statement  shall  do  any  business,  after  notification  by 
the  Commissioners,  while  such  neglect  continues;  and  any 
company  or  association  neglecting  to  make  and  transmit  the 
statement  required  shall  forfeit  ;?  100  for  each  day's  neglect. 
And  by  the  fifth  section  of  the  act  it  is  provided: 

"  That  any  insurance  company,  or  any  officer  or  agent  of 
any  insurance  company,  effecting  any  contract  of  insurance 
in  behalf  of  such  company,  when  the  written  authority  re- 
quired by  this  act  shall  not  have  been  given  by  said  Com- 
missioners, or  after  such  authority  has  been  revoked,  shall 
be  subject  to  a  penalty  of  one  hundred  dollars  for  every 
offense^  to  be  recovered  by  due  process  in  the  courts  of  the 
District" 

It  is  very  manifest,  from  the  several  provisions  of  the  act 
of  Congress,  that  the  act  was  passed  as  a  measure  of  police 


Digitized  by 


Google 


494  I  Court  of  Appeals  Dist.  of  Col. 

and  protection  to  the  public,  to  prevent  imposition,  and  to 
keep  such  companies  under  the  supervision  of  public  au- 
thority. The  statute  is,  in  the  strict  sense  of  the  words,  a 
penal  statute,  and  must  be  so  treated  in  all  proceedings  there- 
on. And  such  being  the  nature  of  the  statute,  the  question 
arises,  whether  proceedings  can  be  taken  in  the  Police 
Court  of  this  District  to  enforce  and  recover  the  penalties 
prescribed  by  the  act?  It  is  clear  beyond  doubt  that  the 
violation  of  the  statute  is  a  public  offense,  and  that  the  pen- 
alties incurred  accrue  to  and  belong  to  the  government 

The  jurisdiction  of  the  Police  Court  of  this  District  is  well 
and  explicitly  defined  by  the  terms  of  the  statute  conferring 
the  jurisdiction. 

By  Section  i  of  the  act  of  Congress  of  March  3, 1891,  Ch. 
536,  entitled  "An  act  to  define  the  jurisdiction  of  the  Police 
Court  of  the  District  of  Columbia,"  it  is  provided  "  that  the 
Police  Court  of  the  District  of  Columbia  shall  have  original 
jurisdiction  concurrently  with  the  Supreme  Court  of  the 
District  of  Columbia  of  all  crimes  and  offenses  hereafter 
committed  against  the  United  States,  not  capital  or  other- 
wise infamous,  and  not  punishable  by  imprisonment  in  a  pen- 
itentiary, committed  within  the  District  of  Columbia,  except 
libel,  conspiracy,  and  violations  of  the  postofiice  and  pension 
laws  of  the  United  States;  and  also  of  all  offenses  hereafter 
committed  against  the  laws,  ordinances  and  regulations  of 
the  District  of  Columbia,"  &c. 

Section  2,  as  amended  and  re-enacted  by  the  act  of  Con- 
gress of  1892,  Ch.  236,  provides  "that  prosecutions  in  the 
Police  Coiut  shall  be  on  information  by  the  proper  prosecut- 
ing officer."  And  in  all  prosecutions  within  the  jurisdiction 
of  said  court  in  which,  according  to  the  Constitution  of  the 
United  States,  the  accused  would  be  entitled  to  a  jury  trial, 
the  trial  shall  be  by  jury,  unless,  &c.  And  also  in  all  prose- 
cutions in  which  such  persons  would  not  be,  by  force  of  the 
Constitution  of  the  United  States,  entitled  to  a  trial  by  jury, 
but  in  which  ihtfine  or  penalty  may  be  fifty  dollars  or  more, 
or  imprisonment  for  thirty  days  or  more,  the  trial  shall  be 
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before  the  court,  unless  the  accused  shall  demand  trial  by 
jury,  &c.;  and  the  judgment  and'  sentence,  in  cases  tried  by 
the  court,  shall  have  the  same  force  and  effect  in  all  respects 
as  if  the  same  had  been  entered  and  pronounced  on  the  ver- 
dict of  a  jury. 

The  question  of  the  jurisdiction  of  the  Police  Court  to 
hear  and  determine  this  case,  in  view  of  the  provisions  of  the 
statutes  referred  to,  may  be  best  resolved  by  an  examination 
of  the  authorities  upon  the  subject,  treating  of  the  mode  of 
procedure  in  such  case  as  the  present. 

In  2  Hawk.  P.  Cr.,  Bk.  2,  Ch.  25,  Sec.  4,  it  is  laid  down  as 
established  law,  that  whenever  the  statute  prohibits  a  matter 
of  a  public  grievance  to  the  liberties  and  security  of  the  sub- 
ject, or  commands  a  matter  of  public  convenience,  as  the 
repairing  of  the  common  streets  of  a  town,  an  offender 
against  such  statute  is  punishable,  not  only  at  the  suit  of  the 
party  aggrieved,  but  also  by  way  of  indictment  for  his  con- 
tempt of  the  statute y  tmless  such  method  of  proceeding  do 
manifestly  appear  to  be  excluded  by  itr  And,  further  on  in 
the  same  section,  it  is  laid  down  as  a  settled  principle  in  the 
law,  that  "  where  a  statute  makes  a  new  oflFense,  which  was 
no  way  prohibited  by  the  common  law,  and  appoints  a  par- 
ticular manner  of  proceeding  against  the  offender,  as  by 
commitment,  or  action  of  debt,  or  information,  &c.,  without 
mentioning  an  indictment,  it  seems  to  be  settled  at  this  day, 
that  it  will  not  maintain  an  indictment,  because  the  mention- 
ing the  other  methods  of  proceeding  only  seems  impliedly  to 
exclude  that  of  indictment.  Yet  it  hath  been  adjudged,  that 
if  such  a  statute  give  a  recovery  by  action  of  debt,  bill,  plaint, 
or  information,  or  otherwise,  it  authorizes  a  proceeding  by 
way  of  indictment" 

In  the  case  of  Rex  v.  Wright,  1  Burr.,  543,  where  the  de- 
fendant, being  a  spiritual  person,  was  indicted  for  taking  to 
farm  several  lands,  &C.,  against  the  statute  of  21  Hen.  VIII., 
Ch.  13,  Sec.  I,  prescribing  penalties  for  the  offense,  and  the 
motion  to  quash  was  because  it  provided  a  particular 
remedy,   other  than  by  indictment,  after  argument.  Lord 
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Mansfield  said:  "I  always  took  it,  that  where  newly  created 
offenses  are  only  prohibited  by  the  general  prohibitory  clause 
of  an  act  of  Parliament,  an  indictment  will  lie ;  but  where 
there  is  a  ^xo\i^\\,orY  particular  clause y  specifying  only  a  par- 
ticular remedy y  there  such  particular  remedy  must  be  pur- 
sued, for,  otherwise,  the  defendant  would  be  liable  to  a  double 
prosecution,  one  upon  the  general  prohibition,  and  the 
other  upon  the  particular  specific  remedy."  And  of  this 
opinion  were  the  other  judges. 

So  Chitty,  in  his  work  on  Criminal  Law,  Vol.  i,  p.  162, 
lays  it  down  as  settled  text  law,  that  "  where  a  statute  pro- 
hibits an  act  to  be  done,  under  a  certain  penalty,  though  no 
mention  is  made  of  indictment,  the  party  offending  may  be 
indicted  and  fined  to  the  amount  of  the  penalty  ;  but  where 
it  is  merely  provided,  that  if  any  person  do  a  certain  act,  he 
shall  forfeit  a  sum  to  be  recovered  by  action  of  debt,  &c.,  no 
indictment  can  be  supported,"  citing  2  Hale,  171;  Bacon 
Abr.,  Indictment  E. 

This  principle  of  the  English  common  law  has  been  sane- 
noned  and  followed  in  this  country  by  courts  of  high  au- 
thority. This  is  fully  shown  in  the  case  of  Colbum  v.  Swetty 
I  Mete,  235,  and  also  in  the  case  of  United  States  v.  Abbott^ 
reported  in  9  Int.  Rev.  Record,  p.  186,  cases  for  the  enforce- 
ment of  penalties.  In  both  of  those  cases  it  was  asserted  as 
a  general  rule  of  the  common  law,  that  when  a  statute  pro- 
hibits a  matter  of  public  grievance,  or  commands  a  matter 
of  public  convenience,  and  no  special  mode  of  prosecution 
is  directed,  it  may  be  prosecuted  by  indictment;  and  for 
which  proposition  are  cited  2  Inst,  163,  and  2  Hawk.  P.  Cr., 
Ch.  25,  Sec.  4. 

The  same  principle  is  fully  and  clearly  stated  and  applied 
in  the  case  of  Keller  v.  The  State ^  11  Md.,  525,  where  it  was 
held  upon  indictment  for  a  penalty,  prescribed  for  the  viola- 
tion of  the  license  laws  of  the  State,  that  if  a  statute  enjoin 
an  act  to  be  done,  without  specifpng  the  particular  mode  of 
proceeding  for  punishment,  an  indictment  will  lie  for  disobey- 
ing the  injunction  of  the  legislature.    Indeed,  many  other 
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authorities  might  be  cited  if  it  were  deemed  necessary.  But 
the  authorities  cited  would  seem  ample. 

Here,  as  will  be  observed,  the  statute  prescribes  no  ex- 
clusive, indeed  no  particular  form  of  remedy.  It  simply 
provides  that  the  offender  shall  be  subject  to  a  penalty  of 
$100  for  every  offense  to  be  recovered  by  due  process  in  the 
courts  of  the  District  Due  process  is  by  indictment  in  such 
case,  and  being  by  indictment  at  the  common  law,  the 
offense  may  be  prosecuted  in  the  Police  Court  by  informa- 
tion under  the  statute.  It  may  be  conceded  that  an  action 
of  debt,  at  the  suit  of  the  government,  would  lie  for  the 
penalty,  but  it  does  not  follow  that  an  indictment  may  not  be 
maintained,  as  an  appropriate  method  of  proceeding  for  the 
penalty.  It  is  clear  tiie  statute  for  the  violation  of  which  the 
prosecution  took  place  created  an  offense  of  a  criminal  na- 
ture against  the  public ;  Rossell,  qui  tain,  v.  Kitchen,  i 
Burr.,  497 ;  Kimber,  qui  tain,  v.  Blanchard,  5  Burr.,  2602  ; 
King,  qui  tarn,  v.  Smith,  4  Durnf.  and  East,  414,  418,  419 ; 
and  that  being  so,  the  real  nature  of  the  case  is  not  affected 
by  the  form  provided  by  the  law  for  pimishment  of  the 
offense.  It  is  immaterial  whether  the  prosecution  be  by  in- 
dictment or  by  action.  In  either  case,  the  object  of  the  pro- 
ceeding is  to  compel  the  offender  to  pay  a  pecuniary  fine  or 
penalty  by  way  of  punishment  for  his  offense.  Wis.  v.  Pel- 
ican Ins.  Co.,  127  U.  S.,  265,  299. 

In  the  case  ol  Stoutenburgh  v.  Hennick,  129 U.S.,  141, the 
conviction  was  in  the  Police  Court  of  this  District  for  the 
recovery  of  a  penalty  prescribed  by  an  act  of  the  late  legis- 
lative Assembly  of  this  District  for  trading  without  license; 
the  penalty  being  not  less  than  $5  nor  more  than  $50,  in 
addition  to  the  license  tax,  and  a  like  fine  or  penalty  for 
every  subsequent  offense;  and  there  was  no  mode  of  pro- 
ceeding specially  designated  for  the  enforcement  of  the  pen- 
alty. There  was  great  interest  manifested  in  that  case,  and 
there  was  quite  a  number  of  able  counsel  concerned  against 
the  validity  of  the  act  of  the  Legislative  Assembly  and  the 
conviction  thereunder;  but  it  does  not  appear  that  it  ever  oc- 
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curred  to  any  of  the  counsel  concerned,  or  to  the  court,  to 
suggest  that  there  was  a  want  of  jurisdiction  in  the  Police 
Court  to  convict  and  commit  the  party,  the  defendant  in 
error,  to  prison  in  default  of  payment  of  the  fine  imposed. 
That  there  was  no  such  suggestion  made  we  may  suppose  to 
be  attributable  to  the  fact  that  such  an  objection  was  not 
deemed  tenable. 

This  court  is  clearly  of  opinion  that  the  Police  Court  of 
this  District  had  jurisdiction  of  the  offense  charged  against 
the  appellee,  and  that  the  conviction  was  authorized  by  the 
statute,  and  that,  upon  such  conviction,  the  committal  to 
prison  in  default  of  payment  of  the  fine  imposed  was  fully 
warranted  by  law.  And  as  the  appellee,  then  a  prisoner  in 
the  custody  of  the  marshal,  was  discharged  from  such  im- 
prisonment by  the  order  of  the  court  below,  that  order  must 
be  reversed,  and  the  case  remanded,  that  the  appellee  be 
brought  in  and  recommitted  in  execution  and  according  to 
the  judgment  and  sentence  of  the  Police  Court. 

Order  reversed  and  cause  remanded. 


LANDVOIGHT  v,  MELOVICH. 


Equity  Practick  ;  Mechanics'  Libns. 

Where  the  sworn  answer  of  the  defendant  to  a  bill  filed  to  enforce  a 
mechanics'  lien  for  extra  work  claimed  to  have  been  done  on 
defendant's  building,  denies  the  charges  of  the  bill  with  respect 
to  the  extra  work,  and  also  that  legal  notice  of  the  lien  was  filed, 
such  denial  puts  the  complainant  to  proof  of  the  averments  of 
his  bill,  including  that  with  regard  to  the  filing  of  the  notice  of 
lien  in  the  manner  and  within  the  time  prescribed  by  the  statute  ; 
and  upon  his  failure  to  make  such  proof  the  bill  will  be  dis- 


No.  68.     Submitted  November  i6,  1893.— Decided  December  4,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding 
an  equity  term,  dismissing  a  bill  to  enforce  a  mechanics* 
lien.    Affirmed, 
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The  facts  are  stated  in  the  opinion. 
Mr,  James  Francis  Smith  for  the  appellant. 
Mr,  Irving  Williamson  for  the  appellee. 
Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court : 

The  appellant  Landvoight  filed  his  bill  in  the  Supreme 
Court  of  the  District  to  enforce  a  mechanics'  lien  for  certain 
extra  work  claimed  to  have  been  done  in  repairing  a  build- 
ing for  defendant  Melovich  under  a  written  contract 

The  bill  alleged  the  original  contract,  the  items  of  extra 
work  done  at  the  request  of  defendant,  and  the  cost  thereof, 
as  well  as  the  filing  of  a  lien  therefor  as  required  by  the  law 
regulating  mechanics'  liens. 

In  his  answer  under  oath,  defendant  denied  the  charges 
of  the  bill  with  respect  to  the  extra  work,  and  specially  de- 
nied that  legal  notice  of  lien  was  filed  Immediately  after 
the  depositions  on  behalf  of  plaintiff  were  filed,  defendant 
Melovich  died,  and  his  heirs  at  law,  six  minor  children,  are 
now  the  defendants,  under  the  bill  of  revivor.  No  evidence 
was  taken  on  behalf  of  defendants.  Upon  hearing  in  the 
special  term,  the  bill  was  dismissed,  whereupon  this  appeal 
was  duly  prosecuted. 

The  sworn  answer  of  defendant  made  it  necessary  for  com- 
plainant to  prove  all  the  allegations  of  his  bill,  including  that 
with  respect  to  filing  the  notice  of  the  lien  in  the  manner 
and  within  the  time  prescribed  by  the  statute.  Proof  of  this 
was  absolutely  necessary  to  maintain  the  jurisdiction.  The 
record  does  not  show  that  this  necessary  proof  was  made. 
Wherefore  the  decree  appealed  from  must  be  affirmed^  with 
costs ^  to  the  appellees. 
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THE  DISTRICT  OF  COLUMBIA 

V, 

GRAY. 


Evidence  ;  Act  op  God  ;  Practice  ;  Instructions  to  Jury. 

1.  In  an  action  against  a  municipality  for  damages  sustained  in  conse- 

quence of  the  overflow  of  plaintiffs  premises  by  water  from  a 
sewer,  it  was  held  that  it  was  error  on  the  part  of  the  trial  court 
to  refuse  instructions  to  the  jury  offered  by  the  defendant,  to 
the  effect  that  if  the  jury  should  find  that  the  storm  which 
caused  the  overflow  was  a  providential  visitation  or  act  of  God, 
their  verdict  should  be  for  the  defendant,  where  there  was  evi- 
dence in  the  case  tending  to  show  that  such  was  the  fact,  and 
the  subject  matter  of  the  instructions  was  not  covered  in  the 
court's  charge,  nor  in  any  of  the  other  instructions  given  the 
jury. 

2.  A  trial  judge  is  not  bound  to  g^nt  instructions  to  the  jury  in  the 

precise  terms  in  which  they  are  asked  ;  but  where  a  prayer  for 
instruction  is  presented,  which  is  sound  in  law  and  applicable  to 
the  testimony  in  the  case,  it  is  error  for  him  not  to  instruct  the 
jury  in  some  sufficient  form,  speciflcally,  and  not  by  vag^e  gen- 
eralities, upon  the  precise  point  to  which  the  instruction  is 
directed,  if  it  is  a  material  point  in  the  case. 

No.  I02.     Submitted  October  12,  1893. — Decided  December  4,  1893. 

Hearing  on  an  appeal  by  the  defendant  fron>  an  order  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
law  term,  overruling  a  motion  for  a  new  trial  on  bills  of  ex- 
ception and  case,  in  an  action  for  damages.    Reversed, 

The  Court  in  its  opinion  stated  the  case  as  follows : 

This  is  a  suit  at  common  law  against  the  District  of  Co- 
lumbia for  damages  claimed  by  the  plaintiff,  Edwin  N. 
Gray,  to  have  been  sustained  by  him  in  consequence  of  the 
overflow  of  his  premises  by  water  from  a  sewer  which  is 
alleged  to  have  been  negligently  permitted  by  the  defendant 
to  have  become  obstructed  by  sand  and  other  matter  to 
such  an  extent  as  to  become  incapable  of  carrying  off  the 
water  in  safety. 

Two  very  heavy  rainfalls  occurred  in  the  city  of  Washing- 
ton on  July  I,  and  August  i,  1889,  which  resulted  in  an 
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overflow  from  some  of  the  sewers  and  an  inundation  of  the 
low  grounds  where  the  plaintiff's  property  was  situated, 
causing  much  damage  to  the  plaintiff  and  others.  The 
plaintiff  claimed  that,  although  the  rainfall  on  both  of  the 
days  mentioned  was  extraordinary  and  unusual,  the  over- 
flow was  caused  by  the  obstruction  of  the  sewers  in  conse- 
quence of  accumulations  of  sand  and  other  matter  negli- 
gentiy  permitted  by  the  municipal  authorities  to  remain 
therein  when  it  was  their  duty  to  remove  them;  and  testi- 
mony was  adduced  on  his  part  to  show  that  the  obstructions 
were  of  such  a  character  as  to  render  the  sewers  incapable 
of  performing  the  functions  for  which  they  had  been  con- 
structed, and  that  the  damage  would  not  have  occurred  if  it 
had  not  been  for  these  obstructions.  On  the  other  hand, 
the  defendant's  contention  was  that  there  were  no  such  ob- 
structions as  were  claimed  by  the  plaintiff  to  exist;  that 
there  had  been  repeated  inspection  of  the  sewers  by  the 
agents  of  the  District;  and  that,  under  any  circumstances, 
with  or  without  such  obstructions  as  were  claimed  to  exist,  y/ 
the  rainfall  was  so  extraordinary  as  that  the  defendant 
could  not  have  guarded  against  it  by  the  exercise  of  any 
ordinary  care  or  the  adoption  of  any  ordinary  prudential 
measures.  In  other  words,  it  was  claimed  by  the  defendant 
that  the  rainfall  was  a  providential  visitation,  or  act  of  God, 
as  it  is  called;  and  that  the  sewers  were  incapable  in  any 
event  of  carrying  off  the  immense  volume  of  water  that 
poured  into  them  on  that  occasion.  And  there  was  testi- 
mony tending  to  prove  the  truth  of  this  contention,  mainly 
that  of  two  engineers,  Lusk  and  McComb,  who  are  or  were 
in  the  employment  of  the  defendant 

At  the  trial  of  the  cause,  upon  the  conclusion  of  the  tes- 
timony, instructions  to  the  jury  were  requested  by  both 
parties;  and  the  court  also  charged  the  jury  of  its  own  mo- 
tion. The  instructions  given  on  behalf  of  the  plaintiff  were 
substantially  to  the  effect  that,  if  the  jury  found  from  the 
evidence  that  the  water  would  have  been  safely  carried  off, 
had  it  not  been  for  the  obstruction  of  the  sewers  claimed  by 
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the  plaintiff  to  haye  been  proved  by  him  and  to  have  been 
occasioned  by  the  negligence  of  the  defendant,  the  plaintiff 
was  entitled  to  recover,  even  though  the  damage  might  have 
been  the  combined  result  of  the  obstruction  and  of  the  ex- 
traordinary rainfall. 

On  the  part  of  the  defendant,  eleven  instructions  were 
asked,  of  which  four  were  given,  two  were  given  with  a 
qualification,  and  five  were  refused.  The  instructions  that 
were  given  had  reference  partly  to  the  question  whether 
there  were  at  the  time  of  the  disaster  any  such  obstructions 
as  were  claimed  by  the  plaintiff  to  exist  in  the  sewers,  and 
partly  to  the  theory  that  the  defendant  should  not  be  held 
responsible  for  any  error  of  judgment  in  its  officers  with  re- 
gard to  the  capacity  of  the  sewers  and  the  method  of  their 
construction.  The  five  instructions  that  were  refused  were 
as  follows: 

**  I.  The  jury  are  instructed  that  upon  the  whole  evidence 
in  this  case  the  defendant  is  not  liable,  and  their  verdict 
should  be  for  the  defendant 

"  2.  The  term  *  act  of  God,'  means  in  law  such  inevitable 
accident  as  cannot  be  prevented  by  human  care,  skill  and 
foresight,  but  results  from  natural  causes,  such  as  lightning, 
tempests,  floods  and  inundation.  If,  therefore,  the  ]ury  be- 
lieve from  the  evidence  that  the  act  of  God  was  the  imme- 
diate and  sole  cause  of  the  damage  complained  of,  then  the 
defendant  is  not  liable,  and  your  verdict  should  be  for  the 
defendant. 

"  5.  While  it  is  the  duty  of  the  defendant  in  constructing 
its  sewers,  to  take  into  consideration  not  only  the  ordinary 
and  usual  quantity  of  water  in  ordinary  times,  but  also  the 
liability  of  freshets  occasionally  occurring;  still,  if  the  de- 
fendant did  so  provide,  and  an  unusual  and  extraordinary 
storm  occurred,  whereby  the  plaintiffs  premises  and  the 
immediate  neighborhood  around  was  flooded  and  over- 
flowed, and  which  by  the  exercise  of  ordinary  prudence, 
could  not  be  provided  for  and  guarded  against,  and  the 
damage  complained  of  occurred  by  reason  of  such  disas- 
trous storm,  then  the  defendant  would  not  be  liable. 
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"  10.  If  the  jury  believe  from  the  evidence  that  the  Tiber 
sewer,  even  if  free  and  clear  of  all  sand  and  deposits,  was 
not  of  sufficient  size  and  capacity  to  discharge  the  volume  of 
rainwater  which  drained  into  it  on  July  i,  1889,  without 
backing  up  on  the  premises  of  the  plaintiff  as  alleged,  then 
the  plaintiff  cannot  recover  and  your  verdict  should  be  for 
the  defendant. 

"11.  If  the  jury  believe  that  the  rainstorm  of  July  i,  1889, 
spoken  of  in  the  evidence  in  this  case,  taxed  the  Tiber  sewer 
beyond  its  maximum  capacity,  and  that  the  plaintifPs  prem- 
ises would  have  been  flooded  irrespective  of  the  question 
whether  there  was  an  accumulation  of  sand  in  the  sewer,  if 
there  was  any  such  accumulation,  then  the  plaintiff  would 
not  be  entitled  to  recover  in  this  action,  and  their  verdict 
should  be  for  the  defendant'' 

There  was  a  verdict  for  the  plaintiff,  and  the  defendant 
appealed. 

Mr,  S,  71  Thomas  and  Mr,  Andrew  B,  Duvall  for  the 
District  of  Columbia,  plaintiff  in  error  (Mr.  George  C,  Ifaz- 
elton  was  with  them  on  the  brief) : 

I.  The  gravamen  of  the  complaint  is  that  the  defendant 
wrongfully,  negligently  and  injuriously  suffered  and  per- 
mitted the  sewer  to  choke  up  with  sand,  gravel,  filth,  excre- 
ment and  water.  Negligence,  the  only  basis  upon  which*- 
the  action  could  rest,  was  not  shown.  There  is  no  claim 
that  Tiber  sewer,  as  originally  constructed,  was  not  of  ade- 
quate capacity  to  perform  the  functions  it  was  designed  for, 
nor  is  there  any  averment  in  the  declaration,  or  any  evi- 
dence of  notice  to  the  defendant,  that  the  sewer  was  ob- 
structed, or  of  neglect  on  the  part  of  the  defendant  after 
notice  to  redress  the  evil  if  it  existed.  It  is  well-settled  law 
in  this  District  that  if  a  sewer  when  originally  constructed 
be  of  adequate  capacity,  but  subsequently  becomes  ob- 
structed, whereby  damage  ensues,  no  liability  thereby  at- 
taches to  the  municipality  except  after  notice  and  neglect 
to  remove  the  obstruction.    Bannagan  v.    The  District,  2 
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Mackey,  285.  The  fact  of  obstruction  was  not  alone  enough 
to  charge  the  defendant  with  negligence-  Griffin  v.  Near 
York,  9  N.  Y.,  456 ;  Todd  v.  Troy,  61  N.  Y.,  506 ;  Stanton  v. 
Springfield,  12  Allen,  566.  Notice,  actual  or  constructive^ 
must  be  alleged  in  the  declaration.  Noble  v.  Richmond,  31 
Gratt  (Va.),  271. 

2.  The  court  erred  in  refusing  to  grant  the  defendant's 
second  prayer.  The  defendant  was  not  liable  if  the  imme- 
diate and  sole  cause  of  the  damage  complained  of  was  the 
act  of  God.  There  was  evidence  that  great  floods  and  in- 
undations occurred  on  July  i  and  August  i,  1889 — some- 
thing in  opposition  to  the  act  of  man.  The  effect  of  refus- 
ing this  prayer  was  to  tell  the  jury  that  the  defendant  was 
liable  for  injuries  resulting  to  him  from  the  plan  of  the 
sewer.  The  defendant  is  plainly  not  liable  for  insufficiency 
in  the  plans  of  its  sewers.  Dill,  on  Munic  Corp.,  1046, 
105 1  ;  Bannagan  v.  District,  2  Mackey,  285 ;  Johnston  v. 
District,  118  U.  S.,  19.  See  also,  B.  &  0.  R,  R,  Co.  v. 
Sulphur  Sp,  School  Dist.,  96  Pa.  St.,  p.  68 ;  Jansen  v.  At- 
chison, 16  Kansas,  375  ;  Dewey  v.  Detroit,  15  Mich.,  313  ; 
R,  R,  Co,  V.  Reeves,  10  Wall.,  190 ;  Smith  v.  Mayor,  66  N. 
Y.,  296. 

Messrs,  Shellabarger  &  Wilson  and  Mr,  Randall  Hagner 
for  the  defendant  in  error. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 

The  first  of  the  instructions  set  forth  in  the  statement  of 
the  case  need  not  be  considered  at  this  time.  Those  num- 
bered ten  and  eleven  were  properly  refused,  for  the  reason, 
if  for  no  other,  that  they  restrict  the  right  of  recovery  to  the 
flood  of  July  I,  1889,  when  the  claim  of  the  plaintiff  was  for 
damages  both  from  that  flood  and  from  the  flood  of  August 
I,  1889,  and  there  was  testimony  tending  to  show  loss  by 
both  floods,  and  negligence  of  the  defendant  in  regard  to 
both,  although  it  is  undoubtedly  true  that  the  testimony  on 
both  sides  was  mainly  directed  to  the  circumstances  of  the 
flood  of  July  I.  But  a  more  serious  question  arises  in  re- 
gard to  the  rejected  instructions  numbered  two  and  five. 


Digitized  by 


Google 


District  of  Columbia  v.  Gray.  505 

While  the  defense  struggled  resolutely  to  disprove  the 
existence  of  any  obstructions  in  the  sewers  at  the  time  of  the 
storm,  its  main  contention  wa^  that  the  disaster  was  a  provi- 
dential visitation,  or  *'act  of  God,"  against  which  the  de- 
fendant could  not  have  guarded  by  the  exercise  of  any  or- 
dinary prudence  and  care;  and  there  was  testimony  strongly 
tending  to  support  this  theory.  It  is  conceded  that  the  rain- 
fall was  an  extraordinary  and  most  unusual  one;  and  it  is 
apparent  also  that  it  came  about  the  time  of  high  tide,  when 
it  was  most  liable  to  cause  an  overflow.  Undoubtedly, 
therefore,'  the  defendant  was  entitled  to  an  instruction  on 
this  head;  and  the  instructions  numbered  two  and  five,  re- 
quested on  its  behalf,  seem  to  be  unobjectionable  under  the 
circumstances  of  this  case.  Consequently,  we  must  regard 
it  as  an  error  on  the  part  of  the  court  to  have  refused  to  give 
these  instructions,  unless  it  appears  that  it  has  in  some  way 
covered  the  subject  matter  of  them  in  its  charge  or  in  some 
of  the  other  instructions  which  were  actually  given  to  the 
jury. 

Among  the  instructions  given  on  behalf  of  the  defendant 
was  one,  which  is  numbered  four  in  the  record,  to  the  effect 
that,  if  the  capacity  of  the  sewer  was  not  sufficient  to  carry 
off  the  rainwater  which  fell  on  the  two  occasions  referred  to 
in  the  declaration,  and  this  was  the  cause  of  the  injury,  and 
not  any  obstruction  of  sand  or  gravel,  the  plaintiff  should 
not  recover.  And  there  was  also  an  instruction  requested 
by  the  defendant  and  granted,  which  is  numbered  nine  in 
the  record,  to  the  effect  that,  if  the  cause  of  the  overflow  was 
the  sudden  and  extraordinary  rainstorms  that  occurred  on 
the  days  specified,  and  was  not  caused  or  contributed  to  by 
any  accumulation,  if  such  there  was,  of  sand  or  gravel  in 
the  sewers,  the  plaintiff  was  not  entitled  to  recover.  But 
the  first  of  these  two  instructions  plainly  has  reference  only 
to  the  matter  of  the  normal  capacity  of  the  sewers,  and  the 
rule  that,  in  such  an  action  as  the  present,  the  municipal 
authorities  should  not  be  held  responsible  for  errors  of 
judgment;  and  the  other,  when  carefully  analyzed,  will  be 
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seen  to  be  no  more  than  an  instruction  to  the  effect  that,  if 
the  damage  was  caused  by  the  storm  and  not  by  any  alleged 
obstruction,  the  plaintiff  was  not  entitled  to  recover.  Neither 
one  of  these  instructions  touches  the  question  of  a  provi- 
dential visitation.  And  nowhere  else  in  the  record,  either 
in  any  of  the  instructions  given  on  behalf  of  either  side,  or 
in  the  judge's  charge  to  the  jury,  do  we  find  that  the  atten- 
tion of  the  jury  is  in  any  manner  directed  to  the  question. 

It  is  very  true  that,  in  one  part  of  his  charge,  the  judge 
says:  "  If  this  injury  was  caused  by  the  faulty  construction 
of  the  sewer,  or  by  its  want  of  capacity,  or  was  caused  in 
any  other  way  in  the  world  except  by  the  sewer  being  ob- 
structed, the  plaintiff  has  got  no  case  and  cannot  recover." 
And  it  might  be  assumed  that  this  very  general  and  sweep- 
ing expression,  "or  was  caused  in  any  other  way  in  the 
world  except  by  the  sewer  being  obstructed,"  is  sufficient  to 
cover  the  case  of  a  providential  visitation  or  any  other  pos- 
sible case.  And  so  probably  in  one  sense  it  is.  But  vague 
generalities  addressed  to  a  jury  cannot  supply  the  place  of 
specific  instructions.  The  very  purpose  of  instructions  is 
to  direct  the  attention  of  the  jury  specifically  to  the  matters 
relied  on  by  the  parties,  and  to  remove  the  subject  of  con- 
troversy from  the  domain  of  vague  generality.  Thorwegan 
v.  King,  1 1 1  U.  S.,  549  ;  United  States  v.  Bank  of  the  Met- 
ropolis, 15  Pet,  377. 

Of  course,  the  judge  was  not  bound  to  give  the  instruc- 
tions requested  by  the  defendant  in  the  precise  terms  in 
which  they  were  requested.  But  when  a  prayer  for  instruc- 
tions is  presented  to  a  trial  judge,  and  the  prayer  itself  is 
sound  in  law  and  applicable  to  the  testimony  in  the  case,  it 
is  error  in  him  not  to  instruct  the  jury  in  some  sufficient 
form  specifically,  and  not  by  vague  generalities,  upon  the 
precise  point  to  which  the  instruction  is  directed,  if  it  is  a 
material  point  in  the  case.  This  was  not  done  in  the  present 
instance;  and  we  must  regard  the  failure  to  do  so  as  error. 

Several  other  questions  are  raised  by  the  record,  which  it 
does  not  seem  to  be  necessary  for  us  to  determine  at  this 
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time;  and  it  is  possible  that  some  of  them  at  least  may  not 
re-appear  in  a  new  trial. 

For  the  reasons  indicated  we  must  reverse  the  judgment 
of  the  court  below,  with  costs;  and  remand  the  cause  with 
instructions  to  set  aside  the  verdict,  and  to  award  a  new 
trial. 

Reversed. 


LANDIC  V.  SIMMS. 


Wills  ;  Devise  to  Heirs,  effect  of. 

1.  Where  there  is  a  devise  by  a  testator  to  his  heir  of  an  estate, 

the  same  in  quality  and  quantity  as  the  heir  would  have  taken 
if  there  had  been  no  will,  the  heir  takes  by  descent  as  heir,  and 
not  by  purchase  as  devisee,  and  the  devise  is  void.  But  in 
order  that  this  rule  should  apply,  the  estate  must  be  precisely 
the  same,  both  in  quality  and  quantity. 

2.  Where  a  testator  devises  his  estate  to  his  wife  for  life,  directing  a 

sale  thereof  after  her  death,  and  an  equal  division  of  the  pro- 
ceeds among  their  three  children,  and  provides  further,  that  in 
event  of  but  one  child  surviving  the  mother,  then  such  child 
shall  take  the  estate  in  fee  simple,  and  but  one  child  does  sur- 
vive the  mother,  such  surviving  child  will  take  the  estate  by 
purchase  under  the  will,  and  not  by  descent.  In  such  a  case, 
the  surviving  child  has  had  at  no  time  more  than  a  reversion  or 
vested  remainder  in  one-third  of  the  estate  by  descent  from  her 
father,  and  a  reversion  or  vested  remainder  in  one-third  is  not 
the  legal  equivalent  of  a  contingent  remainder  or  executory  de- 
vise of  the  whole,  which  is  what  she  takes  under  the  will. 

No.  85.     Submitted  November  17,  1893.— Decided  December  4,  1893. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding 
an  equity  term,  dismissing  a  bill  to  enjoin  the  defendant  from 
asserting  title  to  certain  real  estate.     Reversed. 

The  case  is  stated  in  the  opinion : 

Mr.  Calderon  Carlisle  and  Mr.  Wtn.  G.  Johnson  for  the 
appellant: 

Two  questions  only,  arise  in  this  case:  i.  Is  a  purchaser 
under  the  will  of  an  ancestor  a  purchaser  witliin  the  true  in- 
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tent  and  meaning  of  the  third  provision  of  the  act  of  Assem- 
bly of  Maryland  of  1786,  Ch.  45,  to  direct  descents,  or  do 
the  words  "  and  not  derived  from  or  through  either  of  las 
ancestors  "  exclude  stu:h  a  purchaser  and  devolve  the  estate 
upon  the  collateral  heirs,  ex  parte  patema,  to  the  exclusion 
of  the  half-blood?  and  2.  Does  an  estate  descended  from  a 
sister  of  the  half-blood  upon  her  brother  on  his  death  intes- 
tate and  without  issue  descend  to  his  common-law  heirs,  or  is 
there  any  provision  in  the  Maryland  statute  as  to  the  descent 
of  this  land  which  neither  descended  ex  parte  patema  or  ex 
parte  maternal  and  which  was  not  vested  in  the  intestate  by 
purchase? 

That  Elizabeth  took  by  purchase,  in  the  sense  of  the  Mary- 
land act  to  direct  descents,  and  that  this  land  was  in  the 
sense  of  said  statute  "  not  derived  from  or  through  either  of 
his  ancestors,"  and  that  land  inherited  by  a  brother  from  a 
sister  must  descend  by  the  common  law,  do  not  seem  to  be 
open  questions  in  this  jurisdiction. 

The  Supreme  Court  of  the  United  States  in  the  case  of 
Barnitz  v.  Casey ^  7  Cr.  p.  456,  decided  on  March  11,  1813, 
by  Chief  Justice  Marshall  and  Justices  Washington,  Duvall, 
and  Story,  has  construed  the  very  portions  of  the  Maryland 
statute  on  which  this  case  turns,  so  as  to  support  the  conten- 
tions of  the  complainant,  and  it  is  submitted  that  this  de- 
cision, never  reversed  or  qualified,  is  a  binding  authority  on 
this  court. 

Both  points  arising  in  the  case  at  bar  have,  in  the  above 
case  been  expressly  decided  by  the  Supreme  Court  of  the 
United  States,  which  held,  first,  that  one  who  took  by  his 
mother's  devise  was  a  purchaser  in  the  sense  of  the  Maryland 
statute,  and,  consequently,  on  his  death  intestate  the  land  so 
vested  in  him  passed  to  his  half  brother;  and,  second,  that  the 
land  inherited  by  the  brother  of  the  half-blood,  not  being  de- 
scended ex  parte  paterna  or  ex  parte  matema,  and  not  being 
vested  by  purchase,  was  not  provided  for  by  statute,  but 
must  be  regulated  by  the  common  law.  The  decision  of  the 
Supreme  Court  is  in  exact  accord  with  the  decisions  of  the 


Digitized  by 


Google 


LaNDIC  V,   SiMMS.  509 

Court  of  Appeals  of  Maryland,  and  it  is  submitted  that  a 
careful  reading  of  the  cases  of  Stewart  w,  Evatis,  in  3  Harr. 
&  John^  p.  287,  and  Hall  v.  Jacobs^  in  4  H.  &  J.,  p.  245,  in  the 
light  of  the  opinion  of  the  Court  of  Appeals  in  Stewart  v. 
Jones,  in  the  8th  of  Gill  &  Johns^  p.  29,  will  show  that  the 
cases  "are  in  perfect  harmony  with  each  other,  and  that 
there  is  no  discrepancy  between  them." 

Mr,  A.  A,  Birney  for  the  appellee: 

The  English  and  American  cases  agree  upon  the  doctrine 
that  where  the  quality  of  an  estate  devised  to  an  heir-at-law 
is  the  same  as  that  which  he  would  have  taken  without  the 
will,  he  will  be  held  to  have  taken  by  descent  and  not  as  pur- 
chaser under  the  will.  The  doctrine  is  stated  in  i  Salkeld, 
241,  and  the  two  cases  of  Chaplain  v.  Leroux,  5  Maule  &  S., 
14,  and  Manbridge  v.  Plummer,  2  My.  &  K.,  93,  are  strik- 
ingly like  the  case  at  bar.  The  same  doctrine  obtains  in 
America,  ist  Redf.  on  Wills,  260;  Whitney  v.  Whitney, 
14th  Mass.,  90.  A  testatrix  devised  to  a  trustee,  his  heirs 
and  assigns  in  trust  to  pay  one-half  of  the  net  income  to 
each  of  the  two  daughters  of  the  testatrix  during  life,  re- 
mainder to  their  respective  appointees  by  will,  and  in  default 
of  appointment  to  the  heirs-at-law  of  said  daughters.  One 
of  the  daughters  died  during  the  life  of  the  testatrix,  intes- 
tate, leaving  two  children.  Held^  that  these  two  children 
took  by  descent  from  their  grandmother,  the  testatrix.  Sedg- 
wick  v.  Minot^  6  Allen,  171.  The  whole  subject  is  elab- 
orately discussed  by  Bigelow,  J.,  in  Ellis  v.  Page  et  al.,  7 
Cushing,  161.  In  that  case  the  testator  devised  land  to  cer- 
tain trustees  "  in  trust  to  pay  over  the  net  rents  and  income 
thereof  to  his  son  C.  during  his  life,  and  on  his  decease  to 
convey  in  fee  and  pay  to  his  children  said  houses  and  lots  or 
the  proceeds  thereof,  in  case  they  have  been  sold,  and  in 
default  of  such  children,  to  convey  and  pay  the  same  to  his 
heirs-at-law: "  and  authorized  the  trustees  to  sell  at  their  dis- 
cretion any  of  the  land  so  devised  to  them;  no  sale  was  ever 
made  by  them  under  this  power,  and  C.  died  without  issue. 
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Held,  that  the  heirs  of  the  testator  took  by  descent  and  not 
as  purchasers  under  the  will. 

Mr.  Justice  Morris  delivered  the  opinion  of  the  Court: 

This  is  a  suit  in  equity  to  quiet  title,  or  rather,  in  fact,  to 
determine  in  which  of  two  claimants,  or  of  two  sets  of  claim- 
ants, the  title  is  to  certain  real  estate  described  in  the  bill  of 
complaint.  The  complainant  and  appellant,  Isaac  Landic, 
who  is  in  possession,  filed  the  bill,  and  sought  an  injunction 
to  prevent  the  defendant  from  setting  up  title  in  himself. 
The  court  below  decided  that  the  title  was  in  the  defendant, 
and  accordingly  dismissed  the  bill;  and  from  its  decree  the 
present  appeal  has  been  prosecuted. 

The  case  has  been  presented  to  us  upon  an  agreed  state- 
ment of  facts,  or  an  "  agreed  case,"  as  it  is  called,  which  is  in 
the  following  terms: 

"  Agreed  Case. 

*'  Elizabeth  Landic,  daughter  of  Charles  and  Frances  Buch- 
anan, was  one  of  three  children,  all  of  whom  survived  the 
father.  Elizabeth  took  the  land  in  question  in  this  suit  by 
the  devise  in  her  father's  will,  dated  September  lo,  1830,  ex- 
pectant on  the  life  of  her  mother,  which  terminated  in  1862. 
Elizabeth  survived  her  two  brothers,  who  died  in  the  life- 
time of  their  mother,  intestate  and  without  issue;  and  married 
Isaac  Landic,  the  original  complainant  herein.  Frances,  her 
mother,  married  John  Landic,  the  younger  brother  of  said 
original  complainant,  as  her  second  husband.  Isaac  Landic 
and  his  wife  Elizabeth  had  issue,  an  only  child,  who  died  in 
infancy;  and  Isaac,  on  the  death  of  his  wife  in  1881  (intestate 
and  without  issue  her  surviving),  became  tenant  by  the  cur- 
tesy. 

"John  Landic  and  Frances  had  issue,  a  son,  Richard 
Thomas  Landic,  half-brother  to  Elizabeth,  who  survived  his 
mother.  The  mother  died  in  1862,  having  survived  her  sec- 
ond husband,  John  Landic;  and  Richard  Thomas  Landic 
died  intestate  and  without  issue  in  1883,  having  survived  his 
father  and  his  half-sister  Elizabeth. 
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"  Complainant  claims  that,  subject  to  the  tenancy  by  the 
curtesy  of  Isaac  Landic,  Richard  Thomas  inherited  the  land 
from  his  half-sister;  and  upon  the  death  of  Richard,  the  ten- 
ant by  the  curtesy,  being  the  oldest  of  several  sons  of  the 
grandfather  of  Richard  Thomas,  was  the  heir  at  common  law 
of  Richard  Thomas,  and  became  thus  tenant  in  fee. 

"  Defendant  claims  that  the  land  did  not  pass  at  Elizabeth's 
death  to  her  half-brother;  but,  subject  to  the  tenancy  by  the 
curtsey  of  Isaac  Landic,  descended  to  the  blood  of  the 
father  of  Elizabeth  as  an  estate  descended  ex  parte  patema ; 
and  defendant  is  a  nephew  and  grantee  of  other  ilephews 
and  nieces  of  Charles  Buchanan,  the  father  of  Elizabeth. 

"  The  decree  below  dismissed  the  bill.  The  complainant 
was  in  possession  of  the  land  in  question  when  he  filed  his 
bill;  and  if  the  court  shall  be  of  opinion  that  he  took  the  fee 
by  inheritance,  the  decree  must  be  reversed,  and  a  decree 
entered  perpetually  enjoining  defendant  from  setting  up  title 
to  said  land;  otherwise  the  decree  below  must  be  affirmed. 
(Signed)         Calderon  Carlisle, 

Sol,  far  Complainant, 

(Signed)  A.  A.  Birney, 

James  H.  Smith, 

Sols,  for  Defendant," 

It  is  understood  that  in  this  court  the  case  was  argued 
upon  somewhat  different  grounds  from  those  taken  in  the 
lower  court  There,  it  seems  to  have  been  assumed  that 
Elizabeth  Landic  took  by  devise  under  the  will  of  her  father, 
and  not  by  descent;  and  the  question  argued  was,  whether, 
upon  her  death  intestate,  her  half-brother,  Richard  Thomas 
Landic,  inherited  from  her,  or  whether  it  reverted  to  the  kin- 
dred of  her  father  as  having  been  derived  from  her  father. 
The  court  below,  in  disregard,  as  it  would  seem,  of  the 
authoritative  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Bamitz's  Lessee  v.  Casey,  7  Cranch,  456, 
held  that  the  estate  went  back  to  the  kindred  of  Elizabeth's 
fatther,  whose  title  was  vested  in  the  defendant,  and  rendered 
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its  decree  accordingly.  At  the  hearing  before  us  this  posi- 
tion was  abandoned  by  the  appellee  as  wholly  untenable;  and 
the  ground  taken  on  his  behalf  was  that  Elizabeth  Landic 
took  by  descent  from  her  father,  and  not  by  the  devise  in  his 
will;  that  this  devise  was  void  as  giving  her  the  same  estate 
which  she  would  have  taken  by  descent;  and  that,  as  she  was 
in  by  descent,  and  not  by  purchase,  her  half-brother  could 
not  inherit  from  her,  and  the  property  went  back  to  her 
father's  relatives. 

We  will  not  hold  the  parties  bound,  under  the  circum- 
stances of  this  case,  to  the  strict  letter  of  their  "  agreed  case." 
If  we  did,  it  would  seem  as  if  there  were  but  little  room  left 
for  argument  For,  if  Elizabeth  Landic  took  under  her 
father's  will,  as  the  agreed  statement  says  she  did,  most  un- 
doubtedly she  took  by  purchase,  and  not  by  descent;  and  the 
subsequent  devolution  of  the  estate  would  be  controlled  by 
that  fact.  But  the  will  of  Charles  Buchanan  is  in  the  record; 
and  it  is  not  improper  that  we  should  consider  it  as  part  of 
the  agreed  statement,  and  as  qualifying  that  statement  as  far 
as  it  may.  The  substantial  part  of  that  will  which  bears 
upon  the  present  controversy  is  as  follows: 

"I  give  and  bequeath  to  my  beloved  wife  Frances,  the 
house  and  lot  of  ground  which  I  now  own,  for  and  during 
her  natural  life,  she  paying  the  taxes  for  the  premises  and 
keeping  them  in  repair,  and  paying  my  funeral  expenses  and 
other  debts;  she  will  also  support  my  children,  and  educate 
the  two  younger  ones,  Elizabeth  and  Charles. 

"  At  the  death  of  my  said  wife,  it  is  my  will  that  my  house 
and  lot  be  sold  by  the  direction  of  the  judge  of  the  Orphans* 
Court,  who  is  hereby  authorized  to  give  a  deed  for  the  same, 
and  to  have  the  proceeds  of  said  sale  divided  equally  between 
my  three  children,  viz:  John,  Elizabeth  and  Charles,  or  the 
survivor  of  them;  but  if  only  one  of  my  children  should  sur- 
vive my  wife,  it  is  my  will  that  there  be  no  sale,  and  that  the 
property  devolve  on  that  child.  Should  my  wife  survive  all 
my  children,  they  leaving  no  heirs,  it  is  my  will  that  the 
property  be  hers  in  fee  simple." 
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On  behalf  of  the  appellant,  it  is  claimed  that  Elizabeth 
Landic,  having  survived  her  mother  and  brothers,  took  the 
land  in  fee  simple  by  the  devise  in  this  will;  and  that,  there- 
fore, she  took  by  purchase  and  not  by  descent.  For  the 
appellee,  on  the  contrary,  it  is  argued  that  the  devise  gave 
to  her  the  same  estate  which  she  would  have  taken  by 
descent;  that  the  devise,  therefore,  was  void  and  she  took  by 
descent  under  the  law,  and  not  by  the  will.  It  is  this  ques- 
tion which  is  now  before  us  for  determination. 

Undoubtedly  it  is  the  rule  of  the  common  law,  yet  in 
force  in  the  District  of  Columbia,  although  abolished  in  Eng- 
land by  statute,  that,  when  there  is  a  devise  by  a  testator  to 
his  heir  of  an  estate,  the  same  in  quality  and  quantity  which 
the  heir  would  have  taken  by  descent,  if  there  had  been  no  will, 
the  latter  takes  as  heir,  and  not  as  devisee;  and  the  devise  is 
void.  But  in  order  that  this  rule  should  be  applicable,  it 
must  appear  that  the  estate  is  precisely  the  same,  both  in 
quality  and  quantity. 

An  estate  by  descent  is  necessarily  always  a  vested  estate, 
for  the  title  must  accrue,  if  at  all,  at  the  moment  of  the  death 
of  the  ancestor.  If,  as  in  the  present  instance,  a  life  estate, 
has  been  carved  out,  and  it  is  a  reversion  that  is  claimed  to 
have  descended  to  the  heir  or  heirs,  that  reversion  is  neces- 
sarily a  present  actual  interest  vested  at  the  moment  of  the 
death  of  the  person  last  seized,  notwithstanding  that  the  pos- 
session is  postponed.  And  even  though  various  interests 
may  be  interposed,  contingent,  conditional  or  other  interests, 
if  there  is  in  fact  a  reversion  by  operation  of  law  to  the  heirs 
of  the  person  last  seized,  whether  that  reversion  ever  becomes 
operative  by  enjoyment  or  not,  the  reversion  itself  is  an  ab- 
solutely vested  right  at  the  moment  of  death. 

Now,  a  contingent  remainder  or  an  executory  devise  is 
not  the  equivalent  of  a  vested  right  either  in  quantity  or 
quality;  nor  is  a  vested  remainder  in  a  larger  or  smaller 
share  of  the  property  than  would  have  come  by  descent  the 
equivalent  of  a  reversion;  nor  is  descent  through  interme- 
diate persons  the  equivalent  of  descent  from  a  more  remote 
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ancestor.  The  true  criterion  by  which  to  determine  the 
question  is,  whether,  if  there  had  been  no  will,  or  the  devise 
was  eliminated  from  the  will,  the  proposed  devisee  would 
have  taken  precisely  the  same  benefit  by  descent  as  is  given 
by  the  devise.  If  he  would  have  so  taken  he  is  in  by 
descent;  otherwise  he  takes  as  devisee.  Allen  v.  Heber^  i  W. 
Blackstone,  22;  i  Salkeld,  242;  Bamitz  v.  Casey,  7  Cranch, 

456. 

Tested  by  this  rule,  it  is  quite  clear  that  in  the  present  case, 
Elizabeth  Landic  did  not  take  the  same  interest  by  the  will 
which  she  would  have  taken  by  descent  If  we  eliminate 
from  the  will  the  clause  under  which  she  is  supposed  to  have 
taken  the  estate  as  devisee,  she  would  have  taken  the  rever- 
sion of  the  estate  upon  the  death  of  her  brothers,  one-third 
by  inheritance  from  her  father,  and  two-thirds  by  inheritance 
from  her  brothers.  Assuredly,  while  the  property  happens 
to  be  the  same  that  descended  in  the  first  instance  from  the 
father  to  the  three  children,  Elizabeth  Landic  never  could 
have  taken  more  than  one-third  of  the  estate  by  descent  from 
her  father;  and  a  reversion  or  vested  remainder  in  one-third 
is  not  the  legal  equivalent  in  any  respect  of  a  contingent  re- 
mainder or  executory  devise  of  the  whole,  which  is  what  she 
had  under  the  will.  The  fallacy  of  the  argument  on  behalf 
of  the  appellee  lies  in  the  untenable  assumption  that,  when 
Elizabeth  Landic  took  the  estate  which  she  did  take  under 
the  will,  she  would  have  taken  the  same  estate  at  that  time 
by  descent  from  her  father.  As  we  have  seen,  she  took,  or 
would  have  taken  only  an  imdivided  one-third  part  by  descent 
from  him.  As  to  the  other  two-thirds,  she  would  have 
taken  them  by  descent  from  her  brothers;  and  the  father,  as 
to  them,  would  only  have  been  a  remote  ancestor. 

Counsel  for  the  appellee,  in  support  of  his  contention, 
cites  the  cases  of  Clerk  v.  Smith,  i  Salkeld,  241  ;  Chaplin  v. 
LerouXy  5  Maule  &  Selwyn,  14 ;  Manbridge  v.  Plutnmer,  2 
Mylne  &  Keen,  93;  Whitney  v.  Whitney,  14  Mass.,  90,  and 
Sedgwick  v.  Minot,  6  Allen,  171.  We  have  examined  all 
these  cases  very  carefully;  and  we  fail  to  find  in  any  of  them 
anything  to  support  the  claim  made  on  behalf  of  the  appellee. 
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Jn  the  case  of  Clerk  v.  Smith,  i  Salkeld,  241,  there  was  a 
charge  upon  land,  and  subject  to  the  charge  a  devise  of  the 
land  to  the  heir-at-law.  Precisely  the  same  estate  was  given 
by  the  devise  which  would  have  vested  in  the  heir  if  the  de- 
vise had  been  eliminated  from  the  will;  and,  of  course,  the 
donee  was  in  by  descent,  and  not  by  the  will.  The  making 
of  the  charge,  or  the  carving  out  of  a  life  estate,  has  nothing 
to  do  with  the  matter.  The  question  is,  whether,  subject  to 
the  charge,  or  to  the  life  estate,  or  such  lesser  or  determin- 
able estates  as  may  have  been  carved  out,  the  devise  to  the 
heir  then  gives  him  the  same  interest  which  he  would  have 
taken  by  descent  If  it  does,  the  devise  is  void,  and  the  heir 
takes  the  interest,  whatever  it  is,  by  descent 

The  case  of  Chaplin  v.  Leroux^  5  Maule  &  Selwyn,  14, 
was  also  a  case  where  there  was  a  devise  to  an  heir,  subject 
to  a  charge,  of  the  same  precise  estate  which  he  would  have 
taken  as  heir  without  the  devise;  and  it  was  held  that  he 
took  as  heir.  The  contention  in  both  of  these  cases  was 
that  the  charge  upon  the  estate  affected  the  interest  of  the 
donee.  But  this  was  a  misapplication  or  misunderstanding 
of  the  rule  on  the  subject  The  rule  is  not  that  the  person 
takes  by  descent,  rather  than  by  purchase,  if  he  would  have 
taken  the  estate  as  heir  in  the  event  that  no  will  had  been 
made;  but  that,  if  a  devise  in  a  will,  with  or  without  previous 
charges  or  other  estates  carved  out,  gives  to  the  devisee  the 
precise  estate  which  he  would  have  had  by  descent,  if  that 
devise  were  blotted  from  the  will,  then  he  is  in  by  descent, 
and  not  as  devisee. 

In  the  case  of  Manbridge  v.  PlummeTy  2  Mylne  &  Keen, 
93,  a  testator  had  devised  a  life  estate  to  his  wife,  with  re- 
mainder to  his  granddaughter,  who  was  his  sole  heir-at-law; 
and  remainder  over,  in  the  event  of  her  death  before  she 
reached  the  age  of  twenty-one.  She  reached  the  age  of 
twenty-one,  and  married;  but  died  without  issue.  The  ques- 
tion was,  whether  the  contingent  remainder  over,  which 
never  became  operative,  could  prevent  the  previous  devise 
to  the  heir  from  becoming  void.    It  was  held  by  the  Master 
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of  tlie  Rolls  (Sir  John  Leach)  that  a  condition  could  not 
affect  the  estate  differently  from  a  charge,  and  that  the  donee 
took  by  descent,  and  not  by  the  devise. 

In  the  case  of  Whitney  v.  Whitney,  14  Mass.,  90,  a  testa- 
tor, after  devising  his  estate  to  his  wife  for  life,  directed  that 
upon  her  death  it  should  be  distributed  by  law  as  though 
it  had  not  been  devised.  It  is  difficult  to  see  how  in  this 
case  the  courts  could  have  held  otlierwise  than  that  the 
estate  vested  in  the  heirs  by  descent  and  not  by  purchase. 

In  the  case  of  Sedgwick  v.  Minoty  6  Allen,  171,  it  appears 
that  a  testatrix  devised  her  estate  to  a  trustee  in  trust  to 
manage  it  and  to  pay  the  income  in  equal  shares  to  her  two 
daughters  for  their  lives;  and  upon  their  death,  or  the  death 
of  either,  to  convey  their  respective  shares  to  such  persons 
as  they  should  appoint  by  will,  and  in  default  of  appointment, 
to  convey  to  their  heirs-at-law.  One  of  the  daughters  died 
without  making  any  appointment,  and  leaving  surviving  her 
her  husband  and  two  sons.  One  of  these  sons  died  soon 
after  his  mother,  unmarried  and  without  issue.  It  became 
necessary  to  determine  whether  this  deceased  son  had  taken 
the  estate  which  became  vested  in  him  by  inheritance  from 
his  grandmother,  or  by  the  devise  in  her  will.  It  was  held 
that  he  took  by  descent.  But  it  is  quite  apparent  that  if  the 
clause  in  the  will  under  which  it  was  claimed  that  he  took, 
were  wholly  eliminated  from  the  will,  he  would  have  taken 
the  same  precise  interest  by  descent;  and  the  decision  is  in 
full  accordance  with  the  criterion  which  has  already  been 
stated. 

No  one  of  these  cases  militates  against  the  view  which  we 
have  taken  of  the  present  controversy.  Indeed,  there  would 
seem  to  be  no  question  whatever  about  the  rule  of  law.  The 
question  is  in  each  particular  case,  whether  the  estate  sought 
to  be  given  by  devise  is,  under  the  circumstances,  the  same 
precise  estate  that  would  have  come  to  the  person  without 
the  devise.  If  it  is,  the  devise  is  void ;  if  it  is  not,  the  devise 
is  good;  and  the  donee  holds  as  purchaser,  and  not  by 
descent. 
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And  inasmuch  as  we  are  of  opinion  that,  in  the  present 
case,  the  estate  taken  by  Elizabeth  Landic  under  her  father's 
will  is  substantially  and  radically  different  from  the  estate 
which  would  have  come  to  her  by  descent  from  him,  we  must 
conclude  that  she  took  that  estate  by  purchase  as  devisee 
and  not  by  descent  as  heir. 

This  conclusion,  in  accordance  with  tlie  understanding 
between  counsel  in  the  cause  entered  into  in  open  court,  will 
dispose  of  the  whole  case.  For  it  is  agreed  between  them 
in  view  of  the  authoritative  decision  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Barnitz's  Lessee  v.  Casey y 
7  Cranch,  456,  that  it  is  impossible  to  sustain  the  decision  of 
the  lower  court  in  this  case  on  the  question  of  the  inheritance 
from  Elizabeth  Landic,  on  the  assumption  that  she  held  the 
estate  by  purchase  as  a  devisee,  and  not  by  descent  In  pur- 
suance of  the  case  of  Barnitz  v.  Casey  and  of  the  agreement  of 
the  parties  by  their  counsel,  holding,  as  we  do,  that  Elizabeth 
Landic  took  by  purchase,  and  not  by  descent,  we  must  hold 
further  that  the  complainant  in  this  cause  became  entitled  to 
the  estate  that  was  in  Elizabeth,  and  that  he  is  entitled  to  the 
relief  prayed  for  by  him  in  the  bill  of  complaint 

The  decree  of  the  court  below  must,  therefore ,  be  reversed, 
with  costs ;  and  a  decree  wUl  be  entered  here  for  the  com- 
plainant. 
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AINSWORTH  V.  THE  UNITED  STATES. 


Appeals  from  Interlocutory  Judgments;  Criminal  Law  ; 
Indictments. 

1.  In  a  case  in  which  an  appeal  was  allowed  by  this  court  from  an  inter- 

locutory judgment  of  the  court  below,  overruling  a  demurrer  to 
an  indictment  against  the  appellants  for  manslaughter,  it  was 
stated  in  the  opinion  that  the  appeal  was  allowed  only  in  view  of 
the  peculiar  circumstances  of  the  case  and  of  a  prospect  of  a  pro- 
tracted and  expensive  trial,  and  was  not  intended  to  furnish  a 
precedent  to  be  lightly  followed  in  criminal  cases  thereafter. 

2.  An  indictment  must  be  certain  to  every  intent,  and  without  any  in- 

tendment to  the  contrary ;  and  the  crime  must  be  charged  with 
such  certainty  and  precision  that  it  may  be  understood  by  every 
one,  so  that  the  defendant  may  know  how  to  defend  against  such 
charge.  Hence,  facts,  and  not  merely  conclusions  from  such  facts, 
or  conclusions  of  law,  must  be  stated. 

3.  If  several  parties  enter  into  a  joint  undertaking,  imposing  upon 

each  a  personal  duty  in  respect  to  the  performance  of  the  under- 
taking, and  upon  all  alike,  and  by  the  neglect  or  omission  of 
such  duty  a  casualty  occurs,  resulting  in  the  death  of  a  third  party, 
an  indictment  will  lie  against  all  jointly ;  but  in  such  a  case,  if 
the  indictment  fails  to  state  explicitly  the  facts  necessary  to 
enable  the  court  to  determine  whether  there  was  a  joint  duty 
created  and  imposed  upon  all  the  defendants  alike,  and  whether 
the  culpable  negligence  charged  in  the  indictment,  either  of  com- 
mission or  omission,  was  of  a  nature  to  involve  all  of  the  defend- 
ants in  its  criminal  consequences,  as  a  joint  commission  of  crime, 
then  such  indictment  is  defective ;  and  such  defect  can  be  availed 
of  by  the  defendants  either  by  demurrer  or  motion  in  arrest  of 
judgment. 

4.  The   indictment  in  such  a   case  must  also  set  forth  sufficient  facts 

to  charge  a  definite  duty  upon  each  of  the  defendants,  and  give 
him  notice  of  every  act  of  negligence  with  which  he  is  charged. 
There  must  be  averred  in  the  indictment  facts  to  show  that  there 
was,  in  legal  contemplation,  a  common  or  like  personal  duty  on 
the  part  of  each  defendant ;  and  the  facts  averred  must  not  only 
show  the  neglect  of  that  duty,  but,  to  make  the  party  guilty  of  it 
liable  to  the  charge  of  felony,  such  neglect  must  have  been  per- 
sonal, and  the  death  that  ensued  must  have  been  the  immediate 
and  direct  result  of  that  personal  neglect  of  duty. 

No.  268.     Submitted  November  11,  1893.— Decided  December  4,  1893. 

Hearing  on  an  appeal  from  an  interlocutory  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
criminal  term,  overruling  a  demurrer  to  a  joint  indictment  of 
several  defendants  for  manslaughter.     Reversed, 
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The  facts  are  set  forth  in  the  opinion. 

Mr.  R,  Ross  Perry  and  Mr,  Henry  E.  Davis  for  the  ap- 
pellants, in  their  brief  cited  Bishop's  Directions  and  Forms, 
Sees.  522,  525  :  I  Wharton's  Precedents  of  Indictments  and 
Pleas,  89,  114,  u8,  134,  157, 158,  190;  i  Wharton's  Cr.  Law, 
Ch.  5;  Roscoe's  Cr.  Ev.,  702;  U.  S,  v.  Holtzauery  40  Fed. 
R.,  76;  Cam,  V.  Hartwell,  128  Mass.,  418;  U.  5.  v.  Corbin, 
1 1  Fed.  R.,  238 ;  Lamberton  v.  State,  1 1  Ohio,  282 ;  State 
V.  Higgins,  53  Vt,  191,  198,  201 ;  U,  S.  v.  Hess,  124  U.  S., 
483 ;  U.  S.  V.  McLaughtin,  \  Cranch  C.  C,  444 ;  U,  S.  v. 
Browning,  i  Cranch  C.  C,  330 ;  U.  S.  v.  Craig,  2  Cranch 
C.  C,  36;  United  States  v.  Griffin,  6  D.  C.  Reports,  53; 
Barth  v.  Heider,  6  D.  C.  Reports,  312;  United  States  v. 
Cross,  I  McArthur,  149 ;  In  re  Stephen  FatUdan,  20  D.  C, 
433  ;  Commonwealth  of  Kentucky  v.  Denison,  24  Howard,  66 ; 
Ex  parte  Reggel,  114  U.  S.,  642 ;  Callan  v.  Wilson,  127  U. 
S.,  540 ;   United  States  v.  Stoats,  8  Howard,  i ;  R.  S.,  U.  S., 

§§5323,  5324,  5533,  5534,  5535,  819;  R-  S.,  D.  C,  §§1144, 
1145,  1146,  1151,  1152,  1154,  1155,  1158,  1163,  1164,  398, 
431,  872;  I  Kent  Com.,  464;  i  Bishop's  Crim.  Procedure, 
Sec.  533 ;  U  S,  v.  Staats,  8  How.,  41 ;  Reg,  v.  Barrett,  2 
Car.  &  K.,  343 ;  Reg,  v.  Pelham,  8  Q.  B.,  959 ;  State  v. 
Buster,  90  Mo.,  5 14 ;  State  v.  Holden,  2  McCord,  377 ;  U, 
S,  V.  Barber,  20  D.  C,  79 ;   Com,  v.  Perrigo,  3  Mete.  (Ky.), 

5  ;  State  v.  Drake,  30  N.  J.  L.,  422,  427 ;  /5?^//f  v.  Gilkin- 
son,  4  Parker  C.  C,  26,  29 ;  Clifford  v.  State,  29  Wis.,  327, 
328,  331 ;  Whitesides  v.  State,  4  Cold.,  175  ;  Cam,  v.  6^^^^^, 
2  Gray,  501  ;  Davis  v.  State,  23  Tex.  Ap.,  637 ;  State  v. 
Green,  3  Heisk.,  131 ;  i  Bish.  Cr.  Proc,  sec.  585,  and  cases 
cited;  The  Nitro-glycerine  Case,  15  Wall.,  524;  3  Greenl. 
Ev.,  sec.  129;  State  v.  O'Brien,  32  N.  J.  L.,  171;  Reg-y^ 
maiden' s^ase,  i  Lewin  C.  C,  180;  Rex  v.  Lloyd,  i  C.  &  P., 
301 ;  Queen  v.  Pacock,  17  Q.  B.,  34;  Reg,  v.  Gregory,  2  F.  ^ 

6  F.,  153 ;  ^<^.  V.  Gray,  4  F.  &  F^  In  the  brief  for  the 
appellants  the  following  cases  were  distinguished :  Reg.  v. 
Swindall&  Osborne,  2  C.  &  K.,  230 ;  Queen  v.  Salmon,  6  Q. 
B.  D.,  83 ;  Anderson  &  Woods  v.  State,  27  Tex.  Ap.,  177  ; 
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Reg,  V.  Haines,  2  C.  &  K.,  371 ;  Regina  v.  Trainer  et  al,,  4 
F.  &  F.,  105  ;  Regifia  v.  Wagstaffe  et  al,,  10  Cox  C.  C,  530  ; 
Regina  v.  Gregory  et  al,,  2  F.  &  F.,  153  ;  Regina  v.  Cande 
et  al.,  10  Cox  C.  C,  547 ;  State  v.  Sutton  et  al.,  10  R.  I.,  159 ; 
People  V.  Buddensiecky  103  N.  Y.,  488. 

Mr,  A,  A.  Bimeyj  United  States  Attorney  for  the  District 
of  Columbia,  for  the  United  States. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

This  case  is  brought  into  this  coiut  on  appeal  from  an 
interlocutory  judgment  of  the  court  below,  rendered  on  a 
demurrer  to  an  indictment  against  the  defendants  for  man- 
slaughter, whereby  the  demurrer  was  overruled  and  the  de- 
fendants required  to  plead.  It  was  owing  to  the  peculiar 
circumstances  of  the  case,  with  the  prospect  of  a  very  pro- 
tracted, laborious  and  expensive  trial,  that  this  court  deemed 
it  proper  and  to  be  in  the  interest  of  justice  to  allow  the 
defendants  to  bring  their  case  here  by  an  appeal,  and  to  be 
heard  as  to  whether  there  was  a  sufficient  indictment  against 
them  upon  which  they  could  be  tried  and  convicted.  We 
deem  it  proper,  however,  to  say  that  this  case  will  not  fur- 
nish a  precedent  to  be  readily  and  lightly  followed  in  the 
future  practice  of  the  court,  for,  to  afford  facility  to  the 
allowance  of  appeals  in  criminal  cases  from  mere  interlocu- 
tory judgments  would  greatly  obstruct  and  delay,  and  in 
many  cases  seriously  embarrass,  if  not  entirely  defeat,  the 
fair  and  speedy  administration  of  the  criminal  law  in  this 
District    We  must  avoid  producing  such  a  result. 

The  indictment  is  against  four  persons,  namely,  Ains- 
worth,  Dant,  Covert,  and  Sasse,  charging  them  with  the 
omission  or  neglect  of  duty,  whereby  death  was  caused  to 
one  Frederick  B.  Loftus,  named  in  the  indictment  The 
occasion  of  the  alleged  omission  or  neglect  of  duty,  and  the 
resulting  death  of  the  party  named,  was  the  change  or  alter- 
ation attempted  to  be  made  in  the  interior  foundation  sup- 
porting walls  or  piers  of  that  ill-fated  building,  on  loth 
street  between  E  and  F  streets,  in  the  city  of  Washington, 
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known  as  "  Ford's  Old  Theater."  The  building  was  used 
by  the  government  as  the  record  and  pension  office  of  the 
War  Department;  and  the  purpose  of  the  change  or  altera- 
tion in  the  foundation  of  the  interior  supporting  walls  or 
piers,  was  the  preparation  for  the  introduction  of  an  electric 
lighting  plant  or  apparatus  for  lighting  the  building.  The 
building,  and  the  official  work  conducted  therein,  and  all 
the  clerks  engaged  in  the  work,  were  under  the  direction 
and  control  of  Col.  Ainsworth,  one  of  the  defendants 
charged  in  the  indictment.  On  the  9th  of  June,  1893,  *he 
time  of  the  occurrence  of  the  appalling  catastrophe  referred 
to  in  the  indictment,  the  building  was  filled  with  clerks  and 
employees  of  the  government. 

The  indictment  contains  but  a  single  count.  It  is  very 
long  and  elaborate,  and  states  at  great  length  the  full  par- 
ticulars of  the  structure,  and  the  relations  of  the  several 
parts  of  the  building,  the  one  to  the  other,  and  the  depend- 
ence for  security  of  the  several  floors  of  the  building  upon 
the  interior  foundation  walls  or  piers;  and  of  which  depend- 
ence, it  is  alleged,  the  defendants  had  knowledge. 

It  is  then  averred  that  Ainsworth  and  the  other  defendants 
undertook  and  assumed  the  performance  of  all  and  every 
part  of  the  work,  which  became  and  was  necessary,  to  per- 
mit of  the  introduction  into  the  building  of  the  electric 
light  plant;  and  such  work  was  being  performed,  and  while 
being  so  performed,  it  was  under  the  entire  care,  charge, 
control,  management  and  supervision  of  the  defendants; 
and  having  undertaken  and  assumed  the  performance  of  the 
work,  and  having  the  entire  care,  charge,  control,  manage- 
ment and  supervision  thereof,  it  became  and  was  their  duty 
to  so  regulate  and  conduct  the  performance  of  the  work,  and 
all  parts  thereof,  as  not  to  endanger  the  stability  of  the 
second  and  third  floors  of  the  building;  and  to  do  and  to 
cause  to  be  done,  and  to  require  to  be  done,  everything  in 
their  power,  and  to  use  and  exercise  every  care  and  precau- 
tion in  their  power,  necessary  to  render  and  make  the  per- 
formance of  the  work,  and  each  and  every  part  thereof,  safe 
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and  secure,  and  free  from  danger  to  the  lives  of  the  persons 
in  the  building  for  the  time  being,  among  whom  was  Loftus, 
the  party  whose  death  was  caused  by  the  alleged  omission 
or  neglect  of  duty  by  defendants. 

But,  as  alleged  by  the  indictment,  being  wholly  unmind- 
ful, neglectful,  and  regardless  of  their  duty  in  that  behalf 
the  defendants  did  wilfully  and  feloniously  neglect  and  omit 
to  so  regulate  and  conduct  the  performance  of  a  part  of  the 
work,  to  wit,  the  work  of  excavating  and  removing  the  earth 
from  around,  about,  and  under  the  pier  at  the  west  end  of 
the  most  northerly  of  the  two  interior  walls  of  the  central 
cellar,  as  not  to  endanger  the  stability  of  the  said  second  and 
third  floors  of  the  building;  and  then  and  there,  &c.,  did  wil- 
fully and  feloniously  further  neglect  and  omit  to  do,  and 
cause  to  be  done,  and  to  require  to  be  done,  ever3rthing  in 
their  power,  and  to  use  and  exercise  every  care  and  precau- 
tion in  their  power,  necessary  to  render  and  make  the  per- 
formance of  the  part  of  the  work  last  mentioned,  safe  and 
secure,  and  free  from  danger  to  the  lives  of  the  persons  in 
the  building  at  the  time  being;  but  being  so  wholly  im- 
mindful,  neglectful,  and  regardless  of  their  duty  in  that  be- 
half, to  the  contrary,  did  then  and  there,  &c.,  improperly  re- 
move, and  cause  to  be  removed,  and  suffer  and  permit  to  be 
removed,  from  around,  about,  and  under  the  pier  last  afore- 
said, the  earth,  supporting  the  same,  without  first  having 
relieved,  or  caused  said  pier  to  be  relieved,  by  the  device 
called  shoring,  or  in  some  other  feasible  way,  from  the  great 
pressure  upon  it  of  the  weight  of  the  iron  columns,  beams, 
&c.,  and  parts  of  the  second  and  third  floors  immediately 
above  it  By  reason  of  which  most  culpable  negligence, 
acts  and  omissions  of  the  defendants,  the  said  last-mentioned 
pier  did  then  and  there  sink  and  break;  and  the  columns, 
beams,  and  the  parts  of  the  second  and  third  floors  imme- 
diately above  said  pier,  did  then  and  there  give  way  and  fall 
down  to  and  upon  the  first  floor,  and  down  into  the  excava- 
tion, made  under  the  said  first  flooi*  for  the  extension  of  the 
said  central  cellar;  and  the  defendants  thereby  did,  then  and 
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iiOKS^  wilfully  and  feloniously  give  the  said  Loftus  divers 
mortal  wounds,  of  which  he  then  and  there  instantly  died. 

The  defendants  demurred  to  the  indictment,  and  assigned 
in  support  of  the  demurrer  four  specific  grounds  for  quash- 
ing the  indictment    The  grounds  assigned  are  these: 

1.  That  the  indictment  shows  upon  its  face  a  misjoinder 
of  the  defendants. 

2.  That  there  is  a  failure  to  charge  any  definite  individual 
duty  upon  the  defendants,  and  that  there  is  no  notice  given 
them  of  the  particular  act  of  negligence  for  which  they  are 
sought  to  be  held  liable. 

3.  That,  by  the  indictment,  the  defendants  are  charged 
with  an  illegal  measure  of  care  and  diligence;  and 

4.  That  the  indictment  charges  upon  the  defendants  a 
criminal  responsibility  for  the  alleged  omission  of  a  joint  or 
common  duty,  but  does  not  charge  that  there  was  an  exclu- 
sive duty  upon  any  one  of  the  defendants,  &c.,  in  respect  to 
any  portion  of  the  work. 

It  is  certainly  a  fundamental  principle  in  the  common  law, 
that  every  party  accused  of  crime  is  entitled  to  have  every 
essential  fact  that  enters  into  the  definition  of  the  offense,  set 
forth  in  an  indictment,  with  such  full  and  entire  accuracy, 
that  the  offense  may  judicially  appear  to  the  court  in  pro- 
nouncing judgment  thereon,  whether  upon  demurrer  or  after 
conviction.  This  is  especially  necessary  where  the  act  or 
omission  charged  as  producing  the  injury  is  not  in  itself 
necessarily  unlawful,  but  only  becomes  so  by  its  peculiar 
circumstances  and  relations  to  the  result  that  follows,  in  the 
natural  sequence  of  events.  In  such  case,  every  matter  of 
fact  essential  to  show  the  illegfality  of  the  act  or  neglect 
must  be  fully  set  forth;  and  the  omission  of  any  fact  or  cir- 
cumstance necessary  to  constitute  the  offense  will  be  fatal. 
2  Hawk.,  PL  C,  25,  Sec.  57;  i  Whart  Cr.  Law  (7th  ed.). 
Sec  285.  The  indictment  must  be  certain  to  every  intent, 
and  without  any  intendment  to  the  contrary;  and  the  crime 
must  be  charged  with  such  certainty  and  precision  that  it 
may  be  imderstood  by  every  one,  so  that  the  party  may 
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know  how  to  defend  against  such  charge.  Hence,  facts, 
and  not  mere  conclusions  from  facts,  or  conclusions  of 
law,  must  be  stated,  i  Chitty  Cr.  Law,  172.  Or,  as  de- 
clared by  the  Supreme  Court  of  the  United  States,  in  the 
recent  case  of  the  United  States  v.  Hess^  124  U.  S.,  486: 
"The  general,  and,  with  few  exceptions,  *  *  *  the  universal 
rule,  on  this  subject,  is,  that  all  the  material  facts  and  circum- 
stances embraced  in  the  definition  of  the  offense  must  be 
stated,  or  the  indictment  will  be  defective.  No  essential  ele- 
ment of  the  crime  can  be  omitted  without  destroying  the 
whole  pleading.  The  omission  cannot  be  supplied  by  intend- 
ment, or  implication,  and  the  charge  must  be  made  directly 
and  not  inferentially,  or  by  way  of  recital."  And  again,  in  the 
same  case,  quoting  from  the  previous  case  of  the  United 
States  v.  Cruikshank,  92  U.  S.,  542,  the  court  said :  "  The 
object  of  the  indictment  is,  first,  to  furnish  the  accused  with 
such  a  description  of  the  charge  against  him  as  will  enable 
him  to  make  his  defense,  and  avail  himself  of  his  conviction 
or  acquittal  for  protection  against  a  further  prosecution  for 
the  same  cause ;  and,  second,  to  inform  the  court  of  the  facts 
alleged,  so  that  it  may  decide  whether  they  are  sufficient  in 
law  to  support  a  conviction,  if  one  should  be  had.  For  this, 
facts  are  to  be  stated,  not  conclusions  of  law  alone.  A 
crime  is  made  up  of  acts  and  intent;  and  these  must  be  set 
forth  in  the  indictment  with  reasonable  particularity  of  time, 
place  and  circumstances."  Authorities  to  the  same  effect 
could  be  added  to  an  indefinite  extent,  but  it  is  unnecessary. 

Now,  with  these  general  principles  in  view,  as  to  the  re- 
quisite certainty  and  precision  of  the  allegations  of  the  in- 
dictment, we  may  turn  to  the  specific  grounds  of  objection 
taken  to  the  indictment  under  the  demurrer. 

I.  First,  then,  with  respect  to  the  objection  founded  upon 
the  supposed  misjoinder  of  the  defendants.  In  the  very  full 
and  able  arguments  made  at  the  bar,  both  against  and  in 
support  of  the  indictment,  no  case  or  authority  directly  in 
point  on  this  question,  in  a  case  resembling  the  present,  was 
produced.    We  are  decidedly  of  opinion,  however,  that  there 
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is  nothing  in  the  nature  of  the  offense  charged  that  would 
make  it  improper  to  join  the  defendants  in  the  indictment. 
Treating  the  indictment  as  being  for  negligence  in  the  omis- 
sion of  duty  only,  whereby  death  was  produced,  it  is  not 
difficult  to  conceive  a  state  of  case  that  would  support  such 
an  indictment  If  several  parties  enter  into  a  joint  under- 
taking, imposing  upon  each  a  personal  duty  in  respect  to 
the  performance  of  the  undertaking^w^  upon  all  alike  ;  and 
by  the  neglect  or  omission  of  such  duty  the  casualty  occurs, 
resulting  in  the  death  of  a  third  party,  we  can  perceive  no 
reason  why  an  indictment  would  not  lie  against  all.  But 
whether,  in  the  indictment  before  us,  sufficient  facts  are 
charged  to  connect  all  the  defendants  with  the  disaster  that 
resulted  in  the  death  of  Loftus  is  another  and  a  different 
question. 

In  2  Hawkins,  PL  C,  Ch.  25,  Sec.  89,  the  rule  as  to  the 
joinder  of  defendants  in  an  indictment  is  stated  with  as 
much  clearness  as  will  be  found  elsewhere;  and  it  is  there 
said  that  it  seems  certain  at  this  day,  that  notwithstanding 
the  offense  of  several  persons  cannot  but  in  all  cases  be  sev- 
eral, because  the  offense  of  one  man  cannot  be  the  offense 
of  another,  but  every  one  must  answer  severally  for  his  own 
crime,  yet  if  it  wholly  arise  from  any  such  joint  acty  which 
in  itself  is  criminal,  without  any  regard  to  any  particular  per- 
sonal default  of  the  defendant,  as  the  joint  keeping  of  a 
gaming  house,  etc.,  the  indictment  may  either  charge  the 
defendants  jointly  and  severally,  or  may  charge  them  jointly 
only,  without  charging  them  severally,  because  it  sufficiently 
appears  from  the  construction  of  laWy  that  if  ^ey  joined  in 
such  acty  they  could  be  each  of  them  guilty;  and  from  hence 
it  follows,  that  on  such  indictment  some  of  the  defendants 
may  be  acquitted,  and  others  convicted;  for  the  law  looks 
on  the  charge  as  several  against  each,  though  the  words  of 
it  purport  only  a  joint  charge  against  all.  Where,  from  the 
nature  of  the  act  itself,  it  of  necessity  purports  to  be  the  joint 
act  of  several,  there  the  indictment  should  be  joint.  And  it 
has  been  held,  says  Hawkins,  that  one  indictment  against 
two  justices  for  not  inquiring  of  a  riot  was  maintainable. 
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Now,  in  reading  this  indictment,  the  question  naturally 
presents  itself,  how  were  the  defendants  joined  or  united  in 
obligation  to  adopt  the  necessary  means  to  avoid  the  dis- 
aster that  occurred?  The  answer  to  this  question  ought  to 
be  plainly  and  explicitly  furnished  by  facts  set  forth  in  the 
indictment  It  must  not  be  left  to  inference,  or  be  averred 
as  a  mere  conclusion  from  primary  facts,  or  as  a  conclusion 
of  law  from  such  facts.  But  the  facts  to  show  the  relation 
of  the  defendants  to  the  work,  and  what  participation  each 
of  them  had  or  should  have  exercised  in  directing,  regelating 
and  conducting  the  work,  to  justify  the  joint  charge  against 
them  all,  that  they  improperly  removed,  and  caused  to  be 
removed,  and  suffered  and  permitted  to  be  removed,  from, 
around  and  about  the  pier,  the  earth  supporting  the  same, 
without  having  first  relieved,  or  caused  the  pier  to  be  re- 
lieved, by  the  device  called  shoring,  or  in  some  other  feasible 
wayy  from  the  great  pressure  thereon,  should  all  have  been 
fully  set  forth  in  the  indictment.  It  is  true,  it  is  alleged,  that 
the  four  defendants  undertook  and  assumed  the  performance 
of  all  and  every  part  of  the  work,  and  were  concerned  in  the 
performance  of  the  same,  and  that  they  had  entire  care, 
charge,  control,  management  and  supervision  of  the  work. 
But  these  are  simply  general  conclusions  stated  from  prece- 
dent facts — ^the  conclusions  drawn  from  such  facts  by  the 
pleader.  The  facts  should  be  stated  upon  the  face  of  the 
indictment,  that  the  court  could,  by  legal  construction,  deter- 
mine whether  there  was  a  joint  duty  created  and  imposed 
upon  all  the  defendants  alike;  and  whether  the  culpable  neg- 
ligence, either  of  commission  or  omission,  was  of  a  nature 
to  involve  all  the  defendants  in  its  criminal  consequences,  as 
a  joint  commission  of  crime.  It  is  very  clear  the  obligation 
to  perform  the  duty  alleged,  must  be  shown,  by  appropriate 
averments  of  fact,  to  have  rested  on  all  the  defendants  cUike, 
Such  averments  of  fact  are  wanting  in  this  indictment  And 
this  defect  in  the  indictment  is  available  to  the  defendants, 
either  by  demurrer  or  motion  in  arrest  of  judgment  i 
Whart.  Cr.  Law  (7th  ed.).  Sec  432. 
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2.  The  next  question  is,  whether  the  indictment  charges 
a  definite  duty  upon  the  defendants,  and  gives  them  notice 
of  the  act  of  negligence  of  which  they  are  charged. 

This  question  is  nearly  allied  to  and  would  seem  to  be 
involved,  to  a  large  extent,  in  the  determination  of  the  pre- 
ceding question. 

The  charge  is,  that  all  four  of  the  defendants  assumed 
and  undertook  the  work  of  change  and  alteration  in  the 
foundation  and  supporting  walls  or  piers  of  the  building,  in 
order  to  introduce  an  electric  light  plant;  and  that,  having 
so  assumed  and  undertaken  the  work,  the  same  being  under 
the  entire  care,  charge,  control,  management  and  supervision 
of  the  defendants,  it  thereupon  became  and  was  their  duty 
to  so  regulate  and  conduct  tfie  performance  of  the  work,  and 
all  parts  thereof,  as  not  to  endanger  the  stability  of  the 
floors  of  the  building,  etc.;  but  that  the  defendants  did  will- 
fully and  feloniously  neglect  and  omit  to  so  regulate  and 
conduct  the  performance  of  a  part  of  the  work,  etc.  It  is 
not  charged  or  shown  what  relation  each  of  the  defendants 
bore  to  the  work  in  the  building — ^whether  they  were,  or 
either  of  them  was,  architect,  builder,  contractor,  superin- 
tendent or  laborer  on  the  work.  It  is  not  charged  or  shown 
that  defendants  were  present,  supervising  and  directing  the 
work;  or  how  or  in  what  right  or  capacity  it  was  their  duty 
to  have  directed  and  controlled  the  same.  As  we  have  al- 
ready said,  facts  must  be  averred  on  the  face  of  the  indict- 
ment, to  show  that  there  was,  in  legal  contemplation,  a  com- 
mon or  like  personal  duty  on  the  part  of  each  of  the  defend- 
ants; and  the  facts  averred  must  not  only  shown  the  neg- 
lect of  that  duty,  but,  to  make  the  party  gfuilty  of  it  liable  to 
the  charge  of  felony,  such  neglect  must  have  been  personal^ 
and  the  death  that  ensued  must  have  been  the  immediate 
and  direct  result  of  that  personal  neglect  of  duty,  Reg,  v. 
Pocock  et  al,,  17  Q.  B.,  34.  The  essential  facts  to  show  such 
state  of  case  are  wanting.  The  charge  in  this  indictment  is 
too  general  and  indefinite  to  form  the  basis  of  a  conviction 
and  judgment,  and,  therefore,  the  demurrer  should  have  been 
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sustained.     United  States  v.  Cruikshank,  92  U.  S.,  542,  548, 
559 ;   United  States  v.  Hess,  124  U.  S.,  483,  488. 

It  is  unnecessary  to  examine  the  other  grounds  of  objec- 
tion taken  to  the  indictment.  But,  for  the  reasons  we  have 
assigned,  the  interlocutory  judgment  of  the  court  below, 
overruling  the  demurrer  and  requiring  the  defendants  to 
plead,  must  be  reversed,  and  the  cause  be  remanded  that  the 
indictment  may  be  quashed;  and  it  is  so  ordered. 

Judgment  reversed  and  cause  remanded. 


PALMER  V,  FLEMING. 


Equity  Jurisdiction  ;  Consent  ;  Proof. 

1.  Consent  of  the  parties  cannot  give  equity  jurisdiction  of  a  case  prop- 

erly triable  at  law. 

2.  Where  a  court  of  equity  has  acquired  jurisdiction  of  a  case  on  equit- 

able grounds,  it  will  administer  complete  relief,  although  the  relief 
is  such  as  would  properly  come  from  a  court  of  law ;  but  a  court 
of  equity  does  not  acquire  jurisdiction  of  a  case  by  the  mere  alle- 
gation of  an  equitable  ground  of  relief  in  a  bill  of  complaint. 
Allegations  and  proof  are  both  required  for  that  purpose,  and 
when  the  proof  fails  the  jurisdiction  fails  also. 

No.  8.     Submitted  November  9,  1893. — Decided  December  4,  1894. 

Hearing  on  an  appeal  by  the  complainant  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  holding 
an  equity  term,  overruling  exceptions  to  a  report  bf  the 
Auditor  and  dismissing  a  bill  for  an  accounting.  Modified 
and  affirmed. 

The  Court  in  its  opinion  stated  the  case  as  follows : 

This  is  a  suit  in  equity  for  an  accounting.  In  or  about 
the  month  of  May^  1884,  the  appellant,  then  a  senator  of  the 
United  States  from  the  State  of  Michigan,  proposing  to 
build  for  himself  a  residence  in  the  city  of  Washington,  em- 
ployed the  defendant  John  R.  Thomas,  an  architect  resident 
in  the  city  of  New  York,  to  prepare  plans  and  specifications 
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for  the  proposed  building,  and  as  an  architect  to  superintend 
its  construction.  Mr.  Palmer  had  been  previously  in  nego- 
tiation with  the  defendant  Robert  I.  Fleming,  an  architect 
and  builder  resident  in  the  city  of  Washington,  with  a  view 
to  his  employment  as  the  architect  of  the  contemplated 
building;  but  the  negotiations  apparently  were  without 
practical  result.  Very  soon,  however,  after  the  employment 
of  Mr.  Thomas,  Mr.  Palmer,  finding  it  expedient  to  have 
some  person  to  represent  his  interests,  as  he  claims,  and  to 
exercise  immediate  superintendence  of  the  work  of  con- 
struction, which  it  was  resolved  to  conduct  by  the  system  of 
day  labor  and  partial  contracts  with  the  different  material- 
men, and  not  by  one  contract  for  the  entirety,  employed  Mr. 
Fleming  for  that  purpose.  For  his  compensation  as  such 
superintendent  it  was  agreed  that  Mr.  Fleming  should  re- 
ceive the  specific  sum  of  fifteen  hundred  dollars.  The  con- 
tract between  Mr.  Palmer  and  the  architect  Mr.  Thomas  was 
that,  in  consideration  of  the  services  to  be  rendered  by  the 
latter  in  the  preparation  of  plans  and  specifications  and  for 
the  architectural  supervision  which  he  was  to  render  from 
time  to  time,  he  should  receive  a  sum  equal  to  five  per 
centum  of  the  cost  of  the  building.  It  was  assumed  that  the 
construction  could  be  completed  in  eight  months;  it  actually 
occupied  eighteen  months.  And  the  cost  of  the  building, 
which  Mr.  Palmer  seems  to  have  in  his  own  mind  in  some 
way  limited  to  $40,000,  actually  amounted  to  upwards  of 
$85,000.  This  great  enlargement  of  the  cost  beyond  his 
expectations  is  the  cause  of  all  the  subsequent  difficulty  be- 
tween the  parties;  and  a  great  part  of  the  present  controversy 
is  devoted  to  the  elucidation  of  the  question  whether  there 
was  an  understanding  or  agreement  between  the  parties 
violated  by  Thomas  and  Fleming,  that  the  cost  should  not 
exceed  $40,000. 

During  the  course  of  construction,  from  August  11,  1884, 
to  January  27,  1886,  Mr.  Palmer  remitted  to  Mr.  Fleming 
for  disbursement  in  the  work  various  sums,  aggregating 
$42,943.70,  which  was  the  total  amount  received  by  him. 
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This  amount  he  disbursed  in  the  payment  of  labor  and  ma- 
terials stated  to  have  gone  into  the  building,  and  in  dis- 
charge of  various  contracts  with  material-men — ^all  of  which 
contracts,  so  far  as  they  have  been  made  by  Fleming,  had 
been  submitted  by  him  to  Thomas,  and  through  Thomas  to 
the  appellant  Palmer.  For  several  contracts,  it  seems,  were 
made  directly  by  Mr.  Palmer  himself  for  materials  to  be  fur- 
nished to  the  building.  None  of  these,  however,  were  to  be 
paid  for  with  any  of  the  money  remitted  to  Mr.  Fleming. 

Detailed  statements  of  his  expenditures,  with  accompany- 
ing vouchers,  seem  to  have  been  transmitted  monthly,  or  at  all 
events  periodically,  by  Mr.  Fleming  to  Mr.  Palmer  during 
the  progress  of  the  work.  But  the  latter  had  become 
greatly  dissatisfied  with  the  cost  which  had  been  increased 
so  largely  beyond  his  expectations — ^the  result,  as  he  claimed, 
of  mismanagement  and  extravagance  on  the  part  of  his 
agents,  but  as  they  alleged,  of  extravagant  alterations  and 
additions  to  the  original  plan  made  by  Palmer  himself.  He 
caused  private  investigation  to  be  had  and  private  measure- 
ments made  of  the  work.  But  whether  this  investigation 
was  satisfactory  to  him  or  not,  he  took  no  action  upon  it 
before  September  25,  1888,  when  the  bill  of  complaint  in 
this  cause  was  filed,  a  period  of  over  two  years  and  a  half 
after  Fleming's  work  had  been  done  and  his  accounts  had 
been  rendered.  It  seems  that  the  filing  of  the  bill  even  then 
was  due  to  the  action  taken  by  Mr.  Thomas  against  Mr. 
Palmer. 

Mr.  Thomas,  on  account  of  his  compensation,  had  re- 
ceived from  Mr.  Palmer  various  sums,  amounting  in  the 
aggregate  to  $2,000.  Upon  his  theory  that  the  building  was 
not  to  cost  over  $40,000,  Mr.  Palmer  claimed  that  this  was 
payment  in  full.  Mr.  Thomas,  denying  that  there  was  any 
understanding  whatever  that  the  building  should  not  cost 
more  than  $40,000,  claimed  to  be  entitled  to  five  per  centum 
upon  the  actual  expenditures,  which  he  placed  at  $75,000,  a 
lower  figure  than  it  was  in  fact;  and  thereupon  he  brought 
suit  in  the  common  law  side  of  the  Supreme  Court  of  the 
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District  of  Columbia  for  the  sum  of  $1,750,  the  balance 
which  he  claimed  to  be  due  to  him  on  that  basis. 

Thereupon  Mr.  Palmer  filed  his  bill  of  complaint  in  the 
present  cause,  joining  Fleming  and  Thomas  as  defendants, 
and  charging  them  with  fraud  and  collusion,  and  with  com- 
bining in  a  conspiracy  against  him  unduly  for  their  own 
purposes  to  enhance  the  cost  of  the  work;  and  the  prayers  of 
his  bill  was  for  an  accounting  from  both  defendants  and  an 
injunction  against  the  suit  at  common  law  commenced  by 
Thomas. 

The  defendants  answered  severally,  but  substantially  to 
the  same  effect.  Both  denied  in  the  most  positive  terms  all 
fraud,  collusion  and  conspiracy;  and  also  the  existence  of 
any  understanding  or  agreement  limiting  the  cost  of  the 
building  to  $40,000.  The  defendant  Fleming  averred  his 
readiness  to  submit  to  a  full  accounting,  notwithstanding 
that  he  claimed  that  he  had  already  rendered  a  full  and 
complete  account  to  the  complainant  Thomas  expressed 
his  willingness  to  be  bound  by  any  accounting  that  should 
be  had. 

Upon  his  being  called  as  a  witness  in  his  own  behalf,  the 
complainant  frankly  disavowed  the  charge  of  collusion,  con- 
spiracy and  joint  fraud;  and  rested  his  case  against  Fleming 
solely  upon  the  correctness  of  the  accounts  presented  by  the 
latter,  which  he  challenged.  By  agreement  between  counsel 
for  the  complainant  and  the  defendant  Fleming,  a  reference 
was  then  had  to  the  auditor  of  the  court  to  state  an  account 
between  these  two;  and  the  auditor  thereupon  proceeded  to 
take  testimony  and  to  state  an  account 

The  auditor's  report  found  Fleming's  accounts  to  be  sub- 
stantially correct  as  he  had  submitted  them;  and  out  of  the 
aggregate  sum  of  $42,943.70  remitted  to  him  by  the  com- 
plainant, foimd,  after  the  allowance  of  the  stipulated  com- 
pensation of  $1,500,  a  balance  in  his  hands  of  $4044,  to  be 
retained  subject  to  a  distinct  claim  of  Fleming  against  the 
complainant  for  plans  and  specifications  furnished  to  him. 
To  this  report  twenty-one  exceptions  were  taken,  seven  of 
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them  of  a  merely  formal  character,  and  fourteen  to  specific 
items  in  the  account 

In  the  meantime,  pending  the  hearing  before  the  auditor 
in  the  accounting  between  the  complainant  ^nd  Mr.  Flem- 
ing, testimony  continued  to  be  taken  before  an  examiner  on 
the  issues  between  the  complainant  and  Mr.  Thomas,  which 
had  been  reduced  to  the  two  questions,  whether  Mr.  Thomas 
had  rendered  the  services  which  he  had  stipulated  to  render, 
and  whether  his  compensation  was  to  be  fixed  on  a  basis  of 
a  cost  of  $40,000,  or  on  some  higher  sum,  as  $75,000. 

The  whole  case  finally  came  up  for  hearing  before  the 
special  term  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia, and  that  court,  first  adjudging  in  very  emphatic 
terms  that  the  charges  of  fraud  against  Fleming  had  not 
been  sustained,  proceeded  to  overrule  all  the  exceptions  to 
the  auditor's  report,  ratified  and  confirmed  that  report,  ad- 
judged that  Fleming  had  in  his  hands  $42.64  of  the  money 
advanced  to  him  by  the  complainant,  and  dismissed  the  bill, 
with  costs,  as  to  all  the  other  charges  against  him.  And 
it  also  dismissed  the  bill  as  to  Thomas,  leaving  the  suit  at 
common  law  between  him  and  the  complainant  to  be  pro- 
secuted as  the  parties  might  think  proper. 

From  this  decree  of  the  court  in  special  term  an  appeal 
was  taken  to  the  General  Term;  and  that  appeal  is  now  be- 
fore us  for  determination. 

Mr,  Walter  D.  Davidge,  Mr,  M,  V,  Montgomery  and 
Messrs,  Edwards  &  Barnard  for  the  appellant. 

Mr,  R.  Ross  Perry  for  the  appellee  Fleming. 

Mr.  Calderon  Carlisle  and  Mr,  Win.  G,  Johnson  for  the 
appellee  Thomas. 

Mr,  Justice  Morris  delivered  the  opinion  of  the  Court : 

I.  The  bill  was  properly  dismissed  as  against  the  defend- 
ant Thomas.  The  charge  of  collusion  and  fraud  in  which 
it  was  sought  to  involve  him  with  the  defendant  Fleming 
having  utterly  failed  for  want  of  proof,  and  having  in  fact 
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been  withdrawn  by  the  complainant,  there  was  no  ground 
whatever  on  which  to  hold  him  in  this  suit.  By  the  failure 
of  that  charge  it  became  apparent  at  once  that  he  had  been 
improperly  joined  in  this  suit.  He  was  in  no  way  con- 
nected with  the  accounting  sought  to  be  had  from  Fleming. 
He  had  disbursed  none  of  the  money,  and  was  in  no  way 
responsible  for  the  expenditures,  except  in  so  far  as  errors 
of  judgment  on  his  part,  if  any  there  were,  or  intention 
thereby  to  enhance  the  amount  of  his  own  compensation, 
might  have  contributed  to  swell  the  total  amount.  But 
neither  one  of  these  things,  in  the  absence  of  collusion, 
would  have  made  him  liable  with  Fleming.  The  contro- 
versy between  Thomas  and  the  complainant  amounts  now 
to  nothing  more  than  a  question  of  the  compensation,  if 
any,  to  be  paid  to  the  former  for  his  services,  with  possibly 
a  claim  of  some  kind  on  the  part  of  the  complainant  for  un- 
liquidated damages,  if  there  was  any  failure  on  the  part  of 
the  architect  to  perform  the  duties  assumed  by  him.  All 
this  can  properly  be  determined  in  the  pending  common  law 
suit,  or  some  suitable  proceeding  at  common  law.  It  does 
not  present  a  case  for  the  intervention  of  a  court  of  equity. 
It  is  greatly  to  be  regretted  that,  after  all  the  time  and 
labor  that  has  been  expended  in  this  case,  and  the  mass  of 
testimony  that  has  been  taken,  the  court,  as  a  court  of  equity, 
notwithstanding  the  expressed  desire  of  both  parties  for  a 
final  adjudication  of  their  entire  controversy  in  this  suit, 
should  feel  itself  constrained  to  decline  to  exercise  jurisdic- 
tion. But  consent  cannot  give  jurisdiction,  and  the  allega- 
tion of  fraud  and  collusion  in  the  bill,  unsustained  by  proof, 
cannot  give  jurisdiction;  and  the  maxim,  invoked  by  the 
appellant,  that  when  equity  has  acquired  jurisdiction  of  a 
cause  upon  equitable  grounds,  it  will  proceed  to  administer 
complete  relief,  even  though  the  relief  should  be  such  as 
would  properly  come  from  a  court  of  common  law,  is  not 
applicable  to  this  case.  A  court  of  equity  does  not  acquire 
jurisdiction  by  the  allegation  of  an  equitable  ground  of  relief 
in  a  bill  of  complaint.     If  it  did,  it  would  be  in  the  power 
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of  any  complainant  to  close  permanently  the  doors  of  all 
the  courts  of  common  law.  It  would  not  require  even  as 
much  as  the  consent  of  parties  to  give  jurisdiction.  Alle- 
gations and  proof  both  are  required  for  that  purpose;  and 
when  the  proof  fails,  the  jurisdiction  fails.  It  is  only  when 
a  party  shows  himself  entitled  to  some  part  at  least  of  the 
equitable  relief  which  he  seeks  that  a  court  of  equity  will 
proceed  to  administer  common  law  relief  also.  Dowellv. 
Mitchell,  105  U.  S.,  430 ;  Baily  v.  Taylor,  i  Russ.  &  Mylne, 
73;  Story's  Eq.  Jur.,  Sec.  74,  and  cases  cited  in  the  notes. 

We  must  conclude,  therefore,  that  the  court  below  was 
right  in  dismissing  the  bill  as  to  Thomas,  and  leaving  the 
parties  to  their  suit  at  law.  Nor  do  we  feel  that  we  could 
properly  act  as  referee  upon  the  offer  of  both  partieis  to 
abide  by  the  decree  of  this  court. 

2.  In  the  accounting,  which  was  properly  ordered  between 
the  complainant  and  the  defendant  Fleming,  the  question  of 
the  alleged  understanding  which  limited  the  cost  of  the 
house  to  $40,000,  has  no  part,  further  than  as  the  bills  of 
Fleming  may  be  found  inaccurate  or  improper.  The  able 
and  ingenious  argument,  therefore,  that  has  been  addressed 
to  us  on  that  point,  however  applicable  it  may  be  to  the 
controversy  between  Mr.  Palmer  and  Mr.  Thomas,  we  must 
regard  as  entirely  irrelevant  to  the  issues  between  Mr. 
Palmer  and  Mr.  Fleming.  The  compensation  of  the  latter 
does  not  depend  at  all  upon  it — ^although  it  is  true,  we 
believe,  that  he  made  some  indefinite  claim  for  increased 
compensation  on  account  of  increased  labor  and  trouble  on 
his  part.  But  this  claim  does  not  seem  to  have  been  seri- 
ously pressed;  and  the  auditor  has  ignored  it  in  his  report 
The  only  question  in  this  case  between  Mr.  Palmer  and  Mr. 
Fleming  is  the  correctness  of  the  accounts  of  the  latter  as 
presented  to  the  auditor  and  reported  to  the  court  by  that 
officer. 

To  these  accounts,  as  we  have  stated,  fifteen  specific  ex- 
ceptions have  been  taken.  The  formal  exceptions  do  not 
seem  to  be  insisted  on,  and  appear  not  to  require  serious 
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consideration  from  us.  And  of  the  fifteen  specific  excep- 
tions, only  six  are  greatly  urged.  These  are  in  their  order 
as  follows: 

1st  To  a  part  of  the  bill  of  Mr.  Shea  for  excavating  and 
concreting  the  foundations;  2d.  To  a  charge  for  purchase  of 
bricks,  alleged  to  be  in  excess  of  the  amount  actually  laid; 
3d.  To  a  bill  of  one  McLeod  for  stone  work;  4th.  To  a  bill 
of  one  Carver  for  carpentering  and  wood  work;  5th.  To  a 
bill  of  Burdette  &  Williams  for  hardware;  6th.  To  a  bill  of 
Fleming  himself  designated  as  a  "  carpenters'  and  helpers' 
pay  roll." 

Of  these,  the  third,  fourth  and  fifth  may  be  dismissed 
without  much  comment.  With  reference  to  the  third  (Mc- 
Leod's  bill  for  stone  work),  the  claim  of  the  complainant 
that  the  work  alleged  to  have  been  done  by  McLeod,  was 
or  should  have  been  included  in  the  contract  of  Gill  &  Baird 
for  stone  work,  is  not  supported  by  the  testimony  or  jus- 
tified by  a  comparison  of  the  two  bills,  which  shows  clearly 
that  the  work  was  very  different.  The  fourth  exception  is 
to  a  bill  of  F.  N.  Carver;  but  it  is  not  at  all  apparent  wherein 
that  bill  is  inaccurate.  It  is  proved  that  the  work  was  done, 
and  the  money  paid;  and  that  Fleming  had  no  interest  in  it. 
The  exception  which  we  have  indicated  as  the  fifth — ^to  a 
bill  of  Burdette  &  Williams  for  hardware — has  even  less 
substantial  foundation.  It  appears  that  Mr.  Palmer  himself 
settled  this  bill  after  a  controversy  over  it  between  Mr. 
Fleming  and  the  other  parties  which  Mr.  Palmer  under- 
took to  adjust  for  himself. 

Objection  is  made  to  the  allowance  of  part  of  Shea's  bill 
for  excavation  and  concreting.  From  the  proof  on  the  sub- 
ject the  fact  seems  to  be  that,  on  accoimt  of  some  error  in 
the  plans  and  specifications,  the  excavation  for  the  founda- 
tions was  dug  too  deep  in  the  first  instance,  and  had  to  be 
filled  up  again  to  some  extent.  But  it  is  not  apparent  why 
Fleming  should  be  held  responsible  for  this.  The  mistake 
was  not  his  mistake,  but  that  of  the  architect;  and  if  the 
complainant  has  any  just  claim  at  all  in  this  regard  it  is 
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against  the  latter.  It  was  rather  commendable  than  other- 
wise on  the  part  of  Fleming  not  to  have  delayed  the  work 
on  account  of  this  mistake. 

In  the  purchase  of  bricks  from  the  Washington  Brick 
Company  by  the  defendant  Fleming,  certain  "  commissions,^ 
amounting  to  $148.76,  were  allowed  by  the  company  and 
deducted  to  Fleming  from  the  total  amount  of  the  bill. 
These  "commissions"  Fleming  explains  as  being  a  rebate 
for  the  payment  of  cash;  and  his  counsel  supposed  that  they 
had  been  allowed  to  the  complainant  in  the  account.  In 
this,  however,  it  is  admitted  that  he  was  mistaken;  and  it  is 
now  conceded  that  the  complainant  should  receive  credit 
for  this  amount  over  and  above  what  is  allowed  in  the 
auditor's  report 

The  number  of  bricks  purchased  by  Fleming  from  the 
brick  company,  counsel  for  the  complainant  calculated  in 
their  brief  as  amounting  to  557,908,  while  from  the  bill  of 
Jones  for  laying  brick  it  appears  that  only  492,508  were  laid, 
a  discrepancy  of  65,000,  with  whi*jh  Fleming  ought  to  be 
charged.  But  the  aggregate  number  of  bricks  in  the  bill  of 
the  brick  company  is  494,308,  and  not  557,908;  and  the  dis- 
crepancy is  only  to  the  extent  of  1400,  which  may  easily 
be  accounted  for  in  one  way  or  another. 

There  remains  the  "carpenters  and  helpers'  pay  roll," 
Fleming's  own  bill  for  men  and  labor  furnished  by  him  to 
the  work  of  construction.  In  this,  two  items  principally  are 
found  objectionable,  the  designation  of  some  draughtsmen 
on  the  pay  roll  as  carpenters,  and  a  charge  for  apprentices 
and  others  greater  than  Fleming  himself  was  accustomed 
to  pay  them  by  the  day.  But  it  appears  that  the  draughts- 
men performed  the  work  with  which  they  are  credited,  that 
the  prices  paid  to  them  were  fair,  and  that  the  complainant 
himself  knew  of  the  employment  while  the  work  was  in 
progress,  and  acknowledged  its  propriety.  And  it  appears 
also,  that  the  apprentices  were  employed  by  Fleming  perma- 
nently, and  were  paid  whether  they  were  sick  or  well,  and 
that  Fleming  took  the  risk  of  their  employment,  as  their 
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services  might  be  demanded.  It  does  not  appear,  therefore, 
that  there  is  anything  unreasonable  in  the  charge  which  he 
makes  for  them. 

The  decree  of  the  court  below  must  be  modified  so  far  as 
to  allow  to  the  complainant  the  sum  of  $148.76  in  addition 
to  the  amount  found  by  the  auditor  to  be  due  to  him  from 
the  defendant  Fleming,  making  in  all  the  sum  of  $19140, 
which  the  complainant  is  entitled  to  recover  from  said  de- 
fendant. In  other  respects,  the  said  decree  must  be 
affirmed. 

Two-thirds  of  the  costs  of  this  appeal  are  to  be  paid  by 
the  appellant  and  one-third  by  the  defendant  Fleming,  inas- 
much as  the  defendant  Thomas  has  been  dismissed  from  the 
cause. 

Decree  modified  and  affirmed. 
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ABSOLUTE  DEED  INTENDED  AS  A  MORTGAGE.     See  Deed  4. 
ACCOUNTING.    See  Administration,  3 ;  Equity,  2,  5 ;  Partner- 
ship, I. 
ACCOUNT  STATED.    Sec  Administration,  3. 

ACKNOWLEDGMENT  AND  NEW  PROMISE.  Sec  Statute  of 
Limitations,  3. 

ACKNOWLEDGMENT  OF  DEEDS.     Sec  Deeds,  2. 

ACTION  FOR  PENALTY.     Sec  Indictment,  i. 

ACTIONS.  See  Administration,  2 ;  Contracts,  3 ;  Corpora- 
tions, 2 ;  Indictment,  i  ;  Statute  of  Limitations,  i  ; 
Usury. 

ACT  OF  GOD.    See  Instructions  to  Jury,  3. 

ADMINISTRATION. 

1.  In  that  provision  of  the  Testamentary  Act  of  Maryland  of  1798,  in 

force  in  this  District,  providing  that  if  an  administrator  fails  to 
give  counter-security  to  his  surety  when  required  to  do  so,  the 
court  may  order  the  '*  property  "  remaining  in  his  hands  to  be 
delivered  up  to  the  surety,  the  expression  property  includes 
money.     In  re  Estate  of  McKnight,  28. 

2.  An  obligation  created  by  covenant  of  a  non-resident,  in  a  deed  re- 

corded and  intended  to  operate  in  a  foreign  jurisdiction,  is  not 
a  local  asset  of  the  estate  of  a  decedent  in  the  District  of 
Columbia,  for  which  an  administrator  acting  under  ancillary 
letters  of  administration  granted  here,  can  maintain  an  action. 
Willard  z/.  Wood,  44. 

3.  Where   a  mother,  who  was  the  administratrix   of   her  husband's 

estate  and  guardian  of  his  five  daughters,  died  without  having 
formally  administered  upon  his  estate,  or  kept  an  account  with 
the  children,  or  preserved  any  vouchers  of  her  expenditures  on 
their  account,  but  prior  to  her  death  an  instrument  had  been 
prepared  and  executed  by  all  the  parties  interested,  by  which 
each  daughter  agreed  to  accept  a  stated  sum   in   full  for  her 
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share  of  her  father's  estate,  which  arrangement  had  been  rec- 
ognized to  the  extent  of  the  payment  in  full  to  one  of  the 
daughters,  before  her  marriage,  of  the  amount  she  had  agreed 
to  accept,  and  partial  payments  to  all  of  the  other  daughters  on 
account,  it  was  held^  in  a  suit  between  the  daughters,  all  of  whom 
were  executrices  of  their  mother's  estate,  after  their  mother's 
death,  that  the  instrument  in  question,  made  in  her  lifetime, 
had  the  e£Eect  of  a  statement  of  account  between  the  mother  and 
daugliters,  and  was  binding  on  all  the  parties  to  it,  and  that 
such  partial  payments  removed  the  bar  of  the  statute  of  lim- 
itations, which  was  attempted  to  be  interposed  by  one  of  the 
daughters  who  was  sued  as  executrix  against  her  sistei;s'  claims. 
Patten  v.  Glover,  466. 

ADMINISTRATORS.     See  Administration. 

ADMINISTRATORS,  ACTIONS  AGAINST.     See  Evidence,  8. 

ADVANCEMENT.    See  Evidence,  3;  Parent  and  Child. 

ADVERSE  POSSESSION.     See  Pleading  and  Practice,  3. 

AFFIDAVIT.    Sec  Landlord  and  Tenant,  5,  6,  8,  9. 

AGENCY.    See  Principal  and  Agent. 

AGENTS.     See  Evidence,  5,  6;  Principal  and  Agent. 

ALIENATION,  RESTRAINT  OF.     Sec  Wills,  10. 

ALIENS. 

The  act  of  Congress  of  March  3,  1887,  prohibiting  aliens  from  holding 
real  estate,  applies  only  to  titles  acquired  after  the  passage  of 
the  act,  and  only  then  in  a  direct  proceeding  by  the  Attorney 
General  to  enforce  the  forfeiture  to  the  Government.  Johnson 
V.  Elkins,  430. 

ALIMONY. 

1.  The  Supreme  Court  of  this  District,  holding  an  equity  term,  has 

jurisdiction  to  grant  alimony  as  a  permanent  relief,  grounded 
upon  causes  other  than  those  upon  which  a  divorce  a  mensa  et 
thoro  could  have  been  decreed  by  the  ecclesiastical  courts  of 
England.     Tolman  v,  Tolman,  299. 

2.  In  the  exercise  of  its  general  powers,  a  court  of  equity  has  power 

to  decree  alimony  as  independent  substantive  relief.     Id. 

3.  Where  a  bill  for  permanent  alimony  makes  out  z  prima  facu  case, 

the  complainant  is  entitled  to  an  allowance  pendente  lite  for  sup- 
port and  counsel  fees,  the  amount  of  which  is  within  the  sound 
judicial  discretion  of  the  trial  court.     Id. 
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4.  A  suit  for  alimony  alone,  as  distinct  from  divorce,  is  maintainable 

in  this  District  by  a  non-resident  wife  against  her  resident  hus- 
band.    Id. 

5.  Where  the  answer  to  a  bill  filed  for  alimony  contains  matter  tend- 

ing to  degrade  the  character  of  the  complainant  by  referring  to 
improper  relations  alleged  to  have  existed  between  the  com- 
plainant and  the  defendant  before  their  marriage,  the  trial  court 
is  justified  in  striking  out  such  matter,  on  motion  of  the  com- 
plainant, as  irrelevant  and  scandalous.    Id. 

ANCILLARY  ADMINISTRATION.     See  Admin iitration,  2. 

ANSWER.    See  Alimony,  5;  Equity  Pleading  and  Practice,  4,  10. 

ANSWER  AS  EVIDENCE.    See  Equity  Pleading  and  Practice,  4. 

APPEALABLE  ORDERS. 

1.  An  order  overruling  a  plea  or  demurrer  to  a  bill  in  equity,  with 

leave  to  answer,  is  not  an  order  involving  the  merits  of  the 
action,  within  the  meaning  of  Sec.  772,  R.  S.  D.  C,  and  such  an 
order  was,  therefore,  not  appealable  from  a  special  term  of  the 
Supreme  Court  of  the  District  of  Columbia  to  the  general  term 
of  that  court.     Edelin  v,  Lyon,  87. 

2.  An  appeal  from  an  order  of  a  special  term  of  the  Supreme  Court  of 

the  District  of  Columbia,  vacating  a  prior  order,  dismissing  an 
action  at  law  for  want  of  prosecution,  is  not  such  an  appeal  as 
is  contemplated  by  Sec.  7  of  the  act  of  Congress  of  February  9, 
1893,  27  Stats.,  434,  providing  for  the  allowance  of  appeals  to 
this  court  from  certain  interlocutory  orders  of  the  Supreme 
Court  of  this  District.     In  re  Petition  of  Walter,  189. 

3.  An  order  striking  out  a  plea  of  the  Statute  of  Limitations  to  a  dec- 

laration in  ejectment,  does  not  involve  the  merits  of  the  action, 
and  is,  therefore,  not  an  appealable  order  within  the  meaning  of 
R.  S.  D.  C,  Sec.  772.     Morris  v.  Wheat,  237. 

4.  A  bill  in  equity  was  filed  by  one  claiming  to  be  the  owner  and  in 

possession  of  certain  real  estate,  to  enjoin  the  defendant  from 
tearing  down  and  removing  improvements  on  the  property,  and 
a  temporary  restraining  order  was  granted  until  the  preliminary 
hearing.  With  his  answer  the  defendant  filed  a  motion  to  dis- 
solve the  restraining  order,  which  was  overruled  and  the 
order  was  continued  in  force.  From  the  order  overruling  de- 
fendant's motion,  he  appealed  to  the  General  Term  of  the 
Supreme  Court  of  the  District,  from  which  court  it  was  trans- 
ferred to  this  court  by  operation  of  law :  Held^  That  the  order 
appealed  from  did  not  involve  the  merits  of  the  action  within 
the  meaning  of  R.  S.  D.  C,  Sec.  772,  and  was,  therefore,  not 
appealable.     Hayward  v,  Holman,  322. 
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5.  Whether  an  order  of  an  equity  term  of  the  Supreme  Court  of  this 
District,  suspending  proceedings  in  a  suit  brought  for  partition 
of  real  estate  where  the  title  of  the  complainant  was  disputed 
by  the  defendant,  until  the  question  of  the  title  of  the  property 
could  be  determined  at  law,  was  appealable  to  the  General  Term 
.of  that  court,  under  Sec.  772,  R.  S«  D.  C,  qtuure,  Mudd  v. 
Grinder,  418. 

APPEAL  BOND.     See  Jurisdiction,  2,  3  ;  Undrrtaking. 

APPEALS.    See  Appealable  Orders;  Jurisdiction,  2,  3;  Under- 
taking. 

1.  An  appeal  from  an  order  of  a  special  term  of  the  Supreme  Court  of 

the  District  of  Columbia,  vacating  a  prior  order,  dismissing  an 
action  at  law  for  want  of  prosecution,  is  not  such  an  appeal  as 
is  contemplated  by  Sec.  7  of  the  act  of  Congress  of  February 
9)  iS93>  27  Stats.,  434,  providing  for  the  allowance  of  appeals 
to  this  court  from  certain  interlocutory  orders  of  the  Supreme 
Court  of  this  District.     In  re  Petition  of  Walter,  189. 

2.  In  a  case  in  which  an  appeal  was  allowed  by  this  court  from  an  in- 

terlocutory judgment  of  the  court  below,  overruling  a  demurrer 
to  an  indictment  against  the  appellants  for  manslaughter,  it  was 
stated  in  the  opinion  that  the  appeal  was  allowed  only  in  view  of 
the  peculiar  circumstances  of  the  case  and  of  a  prospect  of  a 
protracted  and  expensive  trial,  and  was  not  intended  to  furnish 
a  precedent  to  be  lightly  followed  in  criminal  cases  thereafter. 
Ainsworth  v.  United  States,  518. 

ARTICLES  OF  SEPARATION.    See  Husband  and  Wife,  3. 

ASSETS.    See  Administration,  2. 

ASSIGNMENTS. 

1.  Where  the  apparent  eiTect  of  an  assignment  is  to  hinder  or  delay 

creditors,  beyond  the  necessary  delay  incident  to  all  valid 
assignments,  it  is  void  as  against  creditors,  no  matter  what  may 
have  been  the  intent  of  the  assignor.  Kansas  City  Packing  Co. 
V.  Hoover,  268. 

2.  An  assignment,    purporting  to  be  made  for  the  benefit  of  those 

creditors  of  the  assignor,  who  might,  within  30  days,  accede  to 
its  provisions,  but  containing  no  provision  for  giving  notice  to 
creditors  of  its  execution,  provided,  inter  alia^  that  the  surplus 
realized  from  the  sale  of  the  assigned  property  should,  after 
satisfying  the  debts  of  the  creditors,  acceding  to  the  terms  of 
the  assignment,  be  paid  to  the  assignor ;  that  the  assignee 
should  have  power  to  continue  the  business  of  the  assignor,  and 
to  sell  the  property  assigned  upon  credit ;  and  that  the  assigrnee 
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should  be  exempt  from  liability  for  **  the  default  or  misdoings 
of  any  agent  or  employe,  except  the  same  shall  arise  through 
his  own  wilful  default  or  neglect "  :  Held^  That  the  e£Eect  of  the 
assignment  was  to  hinder  and  delay  creditors,  and  it  was  void 
as  against  them.     Id. 

3.  An  assignment  for  the  benefit  of  creditors,  executed  in  a  foreign 

jurisdiction,  will  not  be  enforced  here,  when  against  the  public 
policy  of  this  jurisdiction.     Id. 

4.  Where  a  corporation,  having  its  assets  and  a  place  of  business  in 

this  District,  executes,  in  a  foreign  jurisdiction,  an  assignment 
for  the  benefit  of  its  creditors,  its  interpretation  and  operation 
will  be  governed  by  the  laws  of  this  District.     Jd. 

5.  If  a  resident  of  this  District  goes  into  another  jurisdiction  expressly 

to  make  an  assignment  of  property  situated  here,  which  assign- 
ment is  valid  there  but  invalid  here,  it  will,  in  a  proper  case, 
be  set  aside  upon  the  application  of  injured  creditors,  whether 
they  are  residents  or  non-residents.     Id. 

ASSIGNMENTS   FOR  BENEFIT  OF  CREDITORS.     See  Assign- 

MENTS. 

ASSUMPSIT.    See  Partnership,  2. 
ATTACHMENT.     See  Landlord  and  Tenant,  4. 

ATTORNEY  AND  CLIENT.     See  Evidence,  7. 

1.  Where  upon  the  hearing  of  a  demurrer  to  a  suit  brought  upon  a  con- 

tract between  attorney  and  client  relating  to  fees  to  be  paid  the 
former,  the  court  is  called  upon  to  construe  the  contract,  the 
construction  given  it  will  not  be  strained  in  favor  of  the  client 
because  of  the  relations  which  existed  between  the  two  when 
the  contract  was  made.  The  rule  of  law  relating  to  contracts 
between  attorney  and  client,  which  casts  the  burden  upon  the 
attorney  of  showing  that  a  contract  entered  into  with  his  client 
is  a  fair  and  reasonable  one,  applies  in  the  enforcement  of  such 
contracts  and  not  in  their  interpretation.  Willoughby  v.  Mack- 
all,  411. 

2.  An  agreement,  in  writing,  for  fees  between  attorney  and  client  con- 

strued, and  the  attorney  held  to  be  entitled  to  a  lien  for  his  fees 
upon  property  recovered  for  his  client.     Id. 

ATTORNEY'S  LIEN.    See  Attorney  and  Client,  2. 

AUDITOR,  REFERENCE  TO.     See  Equity  Pleading  and  Prac- 
tice, 7, 

BEQUEST  TO  CREDITOR.     See  Legacies. 
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BILL  IN  EQUITY,  NECESSARY  PARTIES  TO.     Sec  Mkchanics' 
LiKN,  3  ;  Curtesy,  i. 

BILLS  AND  NOTES.    See  Partnership,  3,  4,  5,  6,  7. 

1.  Official  protest  of  a  promissory  note  is  not  necessary  in  this  District 

to  hold  endorsers.  The  power  given  notaries  public  by  Sees. 
985  and  988,  R.  S.  D.  C,  to  demand  payment  of  notes  and  to 
protest  for  non-payment,  is  not  exclusive  of  pre-existing 
methods  of  demand  and  notice.     Presbrey  v,  Thomas,  171. 

2.  .It  is  no  defense  to  an  action  on  a  promissory  note,  that  collateral 

security  given  in  connection  with  a  previous  liability  which  con- 
stituted the  consideration  for  the  note  sued  upon,  has  not  been 
returned  or  accounted  for  to  the  defendant.  Ambler  z/.  Ames, 
191. 

3.  Nor  is  it  a  defense  to  such  a  suit  that  the  original  liability  was  not 

evidenced  by  any  promise  or  obligation  in  writing  by  the  de- 
fendant.    Id. 

BONDS.    See  Administration,  i  ;  Undertaking. 

BUILDING.    See  Mechanics'  Lien,  3,  4,  5. 

BURDEN  OF  PROOF.    See  Attorney  and  Client,  i;  Evidence; 
Equity,  4;  Mechanics'  Lien,  4;  Partnership,  4,  5,  6,  7. 

CANCELLATION.    See  Equity,  4. 

CHARGE  TO  JURY.     See  Instructions  to  Jury. 

CLAIMS  AGAINST  ESTATES.     See  Decedents'  Estates. 

CLOUD  ON  TITLE. 

1.  A  cloud  on  title  is  an  outstanding  claim  or  incumbrance  on  real 

estate,  which,  if  valid,  would  a£Eect  or  impair  the  title  of  the 
owner,  and  which  apparently  and  on  its  face  has  that  effect,  but 
which  can  be  shown  by  extrinsic  evidence  to  be  invalid  or  in- 
applicable to  the  estate  in  question.     Welden  v,  Stickney,  343. 

2.  A  deed  executed  and  recorded  by  a  stranger  to  the  title,  is  not,  in 

the  legal  sense  of  the  term,  a  cloud  upon  the  title  of  the  real 
estate  described  therein,  of  which  equity  will  take  cog^nizance 
in  a  bill  filed  to  remove  the  cloud  alleged  to  be  created  by  it.  Id. 

3.  Where  a  bill  filed  for  that  purpose  is  dismissed  upon  the  ground 

that  such  a  deed  does  not  constitute  a  cloud  upon  the  complain- 
ant's title,  the  decree  dismissing  the  bill  should  declare  the 
nullity  of  the  deed,  in  which  event  the  complainant's  purpose 
will  be  sufficiently  subserved.     Id. 
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4.  A  bill  in  equity  by  the  holder  of  the  record  title  of  real  estate  to  re- 

move a  cloud  created  by  a  tax  deed  over  forty  years  old  is  not 
maintainable,  in  the  absence  of  testimony  explaining  the  delay 
in  attempting  to  remove  such  a  cloud,  because  of  the  laches  on 
the  part  of  the  complainant  or  those  under  whom  he  claims. 
Knox  V,  Gaddis,  336. 

5.  The  fact  that  the  real  estate  described  in  such  a  bill  was  assessed 

in  the  name  of  the  person  under  whom  the  complainant  claims, 
seventy-five  years  prior  to  the  filing  of  the  bill,  is  not  sufficient 
to  prove  title  in  such  person,  when  the  complainant  is  put  to 
proof  of  his  title  by  the  answer  of  the  defendant.     Id. 

6.  A  complainant  in  equity  seeking  the  vacation  of  an  irregular  tax 

sale  and  tax  deed  as  a  cloud  upon  his  title,  must  offer  to  reim- 
burse the  purchaser  at  the  tax  sale,  or  the  holder  of  the  tax 
deed,  for  the  taxes  paid  by  him,  with  interest  and  costs.    Id. 

CO-EXECUTORS.    See  Executors. 

COLLATERAL  SECURITY.     See  Bills  and  Notes,  2. 

COMMERCIAL  PAPER.    See  Bills  and  Notes. 

COMPENSATION.    See  Husband  and  Wife,  2. 

CONDEMNATION  PROCEEDINGS.     See  Trespass. 

CONDUCTORS.    See  Street  Railways,  i,  2. 

CONFESSION.    See  Criminal  Law,  2. 

CONGRESS.    See  Constitutional  Law. 

CONSENT.    See  Equity  Jurisdiction,  i. 

CONSIDERATION.  See  Bills  and  Notes,  2,  3;  Contracts,  4; 
Infancy,  2. 

CONSTITUTIONAL  LAW.    See  Undertaking. 

When  Congress  enacts  a  municipal  ordinance  for  the  District  of 
Columbia,  it  may  provide  that  the  ordinance  shall  be  the  act  of 
the  municipal  corporation  known  as  the  District  of  Columbia, 
and  that  the  District,  as  a  corporation,  shall  enforce  it,  and 
shall  be  liable  for  its  consequences.  Dempsey  v.  Dist.  of 
Col.,  63. 

CONSTRUCTION  OF  STATUTES.  See  Statutory  Construction. 
CONSTRUCTION   OF  WILLS.    See  Wills,  4,  5,  7,8,  9,  10,  11,  12, 

13. 14. 
CONTINUING  NUISANCE.     See  Estoppel  ;  Trespass. 

CONTRACTS.  See  Attorney  and  Client,  i,  2;  Bills  and  Notes, 
2,  4;  Infancy;  Husband  and  Wife,  i,  2,  3;  Married 
Women's  Act,  i  ;  Partnership,  2. 
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1.  No  agreement  by  the  grantee  in  a  deed-poll  to  assume  an  existing 

mortgage  on  the  land,  constitutes  in  this  District,  a  specialty 
obligation  or  covenant  on  his  part;  but  has  the  effect  of  a 
simple  contract  only.     Willard  v.  Wood,  44. 

2.  Where  a  contract,  which  is  sought  to  be  enforced  against  a  corpor- 

ation, is  in  contravention  of  the  provisions  of  the  law  under 
which  such  corporation  was  organized,  none  of  the  parties  to  the 
contract  can  be  heard  in  a  court  of  equity  to  ask  for  its  enforce- 
ment or  be  allowed  aid  in  avoidance  of  its  provisions.  Ambler 
V,  Archer,  94. 

3.  If  two  persons  are  joined  as  defendants  in  an  action  upon  a  contract 

which  imports  an  obligation  or  promise  by  both,  but  the  proof 
shows  the  liability  of  one  only,  a  judgment  may,  under  Sec.  827, 
R.  S.  D.  C,  be  taken  against  the  one  shown  to  be  liable.  Pres- 
brey  z/.  Thomas,  171. 

4.  Where  a  husband  procures  a  loan  of  money  to  be  made  to  his  wife, 

his  subsequent  promise  to  pay  the  indebtedness  is  not  nudum 
pactum.     Ambler  v,  Ames,  191. 

5.  A  reservation  in  a  contract  between  a  municipality  and  a  contractor, 

whereby  the  former  reserves  to  itself  the  right  to  retain  money 
in  its  hands  which  would  otherwise  be  due  the  contractor,  until 
all  material-men  are  fully  paid,  is  not  binding  on  the  muni- 
cipality as  between  it  and  a  material-man.  Columbia  Brick  Co. 
v.  Dist.  of  Col.,  351. 

CONTRACTORS.    Sec  Garnishment,  i  ;  Contracts,  5. 

CONTRIBUTORY  NEGLIGENCE.    See  Damages;  Evidence,  i. 

CORPORATIONS.    See  Assignments,  4;    Negligence;  Pleading 
and  Practice,  i,  2. 

1.  The  provision  of  the  general  incorporation  laws  of  this  District, 

prohibiting  the  use  of  any  of  the  funds  of  a  corporation  organ- 
ized thereunder  in  the  purchase  of  any  stock  in  any  other  cor- 
poration, is  founded  in  a  wise  and  beneficial  policy  intended  to 
afford  protection  to  those  dealing  with,  or  who  may  be  interested 
in  the  solvent  condition  of  local  corporations,  and  that  policy 
should  be  strictly  upheld.     Ambler  z/.  Archer,  94. 

2.  A  foreign  corporation  is  not  subject  to  suit  and  to  a  general  account- 

ability in  this  District  by  reason  of  the  residence  here  of  some 
of  its  ofBcers,  where  such  officers  are  not  here  in  their  official  or 
representative  capacity  and  it  is  not  shown  that  they  are  clothed 
with  authority  to  represent  and  answer  for  the  corporation.     Id. 

COSTS.     See  Powers,  2. 
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COUNSEL  FEES.     See  Alimony,  3. 

COUNTER  SECURITY.    See  Administration,  i. 

COURT  OF  APPEALS.  See  Appealable  Orders,  2  ;  Appeals  i,  2 ; 
New  Trial,  2. 
Under  the  act  of  Congress  of  February  9,  1893,  creating  this  court 
and  abolishing  the  appellate  jurisdiction  of  the  Supreme  Court 
of  the  District  of  Columbia,  this  court  has  power  to  hear  and 
determine  causes  pending  on  the  date  of  the  act  in  the  general 
term  of  that  court  upon  certification  from  its  special  terms  to  be 
heard  there  in  the  first  instance.     Ambler  v.  Archer,  94. 

COURT  OF  CLAIMS. 

1.  A  judgment  of  the  Court  of  Claims  is  conclusive  of  all  points  which 

were  or  ought  to  have  been  determined  therein,  and  no  other 
court  can  go  behind  it  to  administer  relief  not  provided  for 
thereby.     Gray  v,  Dist.  of  Col.,  20. 

2.  Sections  713  and  829,  R.  S.  D.  C,  relating  to  interest  on  judgments 

and  decrees,  have  no  application  to  judgments  of  the  Court  of 
Claims.     Id. 

COURTS.    See  Court  of  Appeals;  Court  of  Claims,  i. 

COVENANTS.  See  Administration,  2 ;  Contracts,  i  ;  Husband 
AND  Wife,  3;  Mechanics'  Liens,  3;  Principal  and 
Surety,  2. 

CREDITORS.  See  Assignments,  i,  2,  3,  4,  5  ;  Curtesy,  2 ;  Dece- 
dents' Estates;  Deeds,  2  ;  Dower,  2;  Evidence,  8;  Gar- 
nishment, 2;  Legacies. 

CREDITOR'S  BILL.    See  Judgment  Creditor's  Bill. 

CRIMINAL  LAW.    See  Indictment;  Police  Court. 

1.  In  a  criminal  case,  objection  was  made  by  the  defendant  to  language 

used  by  the  prosecuting  officer  in  his  opening  statement  to  the 
jury,  upon  the  ground  that  he  was  stating  matter  which  he  could 
not  be  permitted  to  prove.  The  trial  judge  overruled  the  objec- 
tion, and  stated  that  counsel  for  the  government  might  be 
allowed  some  latitude  in  stating  what  he  expected  to  prove,  but 
testimony  of  the  character  objected  to  would  not  be  accepted 
when  offered  :  Held^  That  there  was  no  error  for  which  a  new 
trial  ought  to  be  granted.     Brady  v.  United  States,  246. 

2.  The  sufficiency  of  the  evidence  offered  in  a  criminal  case  to  show 

the  competency  of  an  alleged  confession  by  the  defendant,  is 
primarily,  a  question  for  the  trial  judge.  As  to  how  he  shall 
satisfy  himself  of  its  competency,  or  to  what  extent  he  will  hear 
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proof  upon  the  question,  is  necessarily  a  matter  almost  entirely 
within  his  discretion,  the  exercise  of  which  will  not  be  revised 
except  in  case  of  palpable  abuse.     Id. 

CRIMINAL  NEGLIGENCE.     See  Indictment,  3, 4. 

CURTESY. 

1.  Tenancy  by  the  curtesy   consummate  has  not  been  abolished  in 

this  District  by  R.  S.  D.  C,  Sees.  727  to  730,  commonly  known 
as  the  Married  Women's  Act ;  and  when  a  married  woman,  who 
has  had  issue  by  her  husband,  dies  without  having  disposed  of 
her  real  estate  either  by  will  or  by  deed,  the  surviving  husband 
is  still  entitled  as  at  common  law,  to  his  tenancy  by  the  curtesy. 
Uhler  V,  Adams,  392. 

2.  The  Married  Women's  Act  in  force  in  this  District  does  not  in  its 

effect,  exempt  an  estate  by  the  curtesy  from  liability  for  the 
debts  of  the  tenant  by  the  curtesy.     Id. 

DAMAGES.  See  Estoppel;  Evidence,  i,  5;  Street  Railways; 
Trespass. 
The  plaintiff  in  an  action  for  damages  for  personal  injuries,  who  has 
been  guilty  of  contributory  negligence,  but  who  seeks  to  escape 
the  consequence  of  his  own  negligence  upon  the  ground  that  the 
injury  complained  of  was  caused  by  the  recklessness  and  wilful 
negligence  of  the  defendant,  must  show  that  the  defendant  had 
actual  knowledge  of  the  plaintiff's  danger,  and  could,  by  the 
exercise  of  ordinary  care  and  prudence,  have  avoided  the  result- 
ing injury.     Railroad  Co.  v,  Didzoneit,  482. 

"  DAY  IN  COURT."     Sec  Undertaking. 

DECEDENTS'  ESTATES. 
The  act  of  Maryland  of  1798,  relating  to  estates  of  decedents  and 
which  bars  the  claim  of  a  creditor  of  an  estate  unless  suit  is 
brought  within  nine  months  after  the  claim  shall  have  been 
exhibited  against  the  executor  or  administrator,  has  no  appli- 
cation to  a  case  in  which  four  executrices  of  an  estate  in  a  suit 
against  a  co-executrix,  seek  to  establish  their  claims  as  credi- 
tors against  the  estate  of  their  decedent.  The  claim  of  an 
executrix,  who  is  also  a  creditor,  is  not  such  a  claim  as  can  be 
exhibited  against  a  co-executrix.     Patten  z/.  Glover,  466. 

DECREES.  Sec  Court  of  Claims,  2 ;  Cloud  on  Title,  3 ;  Equity 
Pleading  and  Practice,  5,  6;  Evidence;  Trustee's 
Sale. 

DEED  INTENDED  AS  A  MORTGAGE.     See  Deeds,  4. 
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DEED  OF  TRUST.    Sec  Dowkr,  2;  Equity  Pleading  and  Prac- 
TiCR,  5, 6 ;  Infancy,  i  ;  Trustee's  Sale. 

1.  The  lien  of  a  deed  of  trust  extends  to  money  paid  by  the  purchaser 

at  a  deed  of  trust  sale  for  taxes  on  the  property,  pending  litiga- 
tion, which  results  in  the  vacation  of  the  sale.  Taylor  v.  Ins. 
Co.,  209. 

2.  It  is  optional  with  the  holder  of  a  deed  of  trust  to  foreclose  by 

directing  a  sale  by  the  trustees  named  therein,  or  by  judicial 
process,  seeking  the  aid  of  a  court  of  equity  for  that  purpose. 
Utermehle  v,  McGreal,  359. 

3.  Where  a  purchaser  of  real  estate  pays  the  purchase  money,  partly 

in  cash  and  partly  in  notes,  to  the  vendor,  secured  by  a  deed  of 
trust  upon  the  property,  and  subsequently  negotiates  another 
loan  upon  the  property  with  one  who  advances  the  money  to 
take  up  the  purchase  money  notes  and  who  becomes  the  holder 
thereof,  the  lender,  although  himself  secured  by  a  deed  of  trust 
upon  the  property  for  his  advances,  becomes  subrogated  to  all 
the  rights  and  equities  of  the  original  vendor,  and  is  entitled  to 
foreclose  the  deed  of  trust  securing  the  purchase  money  notes.  Id. 

DEED    OF   TRUST,    ASSUMPTION   OF   BY   PURCHASER   OF 
LAND.    See  Principal  and  Surety,  2. 

DEED  OF  TRU  ST,  FORECLOSURE  OF.     See  Deed  of  Trust,  2,  3 ; 
Equity  Pleading  and  Practice,  5, 6. 

DEEDS.     See  Contracts,  i. 

1.  Where  a  deed  is  executed  and  delivered,  the  interest  in  the  property 

described  in  the  deed,  which  thereupon  passes  and  becomes 
vested  in  the  grantee,  is  not  divested  by  a  subsequent  unauthor- 
ized obliteration  and  erasure  by  the  grantor  of  his  signature 
when  the  deed  is  sent  to  him  for  correction  of  a  supposed  defect 
in  the  acknowledgment     Fitzgerald  v,  Wynne,  107. 

2.  The  main  object  of  the  statutes  requiring  deeds  of  conveyance  to 

be  acknowledged  and  recorded,  is  to  prevent  the  practice  of 
fraud  upon  creditors  and  purchasers,  and  to  furnish  means  of 
notice  and  protection  to  innocent  third  parties.     Id. 

3.  In  this  District,  as  between  the  parties,  the  failure  to  record  a  deed 

does  not  affect  its  validity.     Id. 

4.  It  is  incumbent  upon  one  who  claims  a  deed,  absolute  on  its  face, 

to  have  been  intended  as  a  mortgage,  so  to  show  by  ample  and 
satisfactory  evidence;  it  will  not  be  sufficient  to  throw  doubt 
upon  the  matter  or  to  raise  suspicion  as  to  the  character  of  the 
transaction.     Hayward  v,  Mayse,  133. 
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DEEDS,  CONSTRUCTION  OF. 

1.  Where  an  estate  is  by  deed  conveyed  to  one  and  his  heirs,  in  tnist 

for  another,  and  there  is  no  limitation  over  of  the*  equitable 
estate  to  the  heirs  of  the  cestui  que  trusty  either  expressly  or  im> 
pliedly,  the  cestui  que  trust  takes  but  a  life  estate,  upon  the 
determination  of  which  the  legal  estate  reverts  to  the  grantor 
or  his  heirs.     Dengel  v.  Brown,  423. 

2.  Where  E.  held  the  legal  title  to  land  in  trust  for  a  syndicate  of 

which  S.  was  a  member  and  executed  to  S.  a  deed  of  a  part  of 
of  his,  S.'s,  interest  in  order  that  S.  might  convey  it  to  B., 
but  before  the  transaction  was  consummated  by  such  con- 
veyance, B.  agreed  to  purchase  S/s  entire  interest,  and  there- 
upon the  deed  from  E.  to  S.  was  cancelled  in  order  that  £.  might 
convey  the  whole  of  S.'s  interest  directly  to  B.,  it  was  held^  that 
the  deed  from  E.  to  S.  was  to  be  regarded  as  a  nullity  and  that 
the  legal  title  to  S.'s  interest  still  remained  in  £.,  who  was  bound 
to  convey  it  to  B.  upon  S.'s  direction  so  to  do.  Johnson  v. 
Elkins,  430. 

DEEDS,  COVENANTS  IN.  See  Contracts,  i  ;  Mechanics'  Liens, 
3;  Principal  and  Surety,  i,  2. 

DEEDS,  ERASURES  IN.    See  Deeds,  i. 

DEEDS,  RECORDATION  OF.     See  Deeds,  2,  3. 

DESCENT.     See  Estates  Tail. 

DESCENT,  ESTATES  BY.     See  Wills,  13,  14. 

DESCRIPTION  OF  REAL  ESTATE.  See  Equity  Pleading  and 
Practice,  8. 

DEVISES.     See  Wills. 

DISAFFIRMANCE  OF  CONTRACT  BY  INFANT.     See  Infancy. 

DISCLAIMER.     See  Equii'y  Pleading  and  Practice,  i,  2. 

DISCRETION.  See  Criminal  Law,  2;  Equity  Pleading  and 
Practice  7  ;  Injunctions,  2,  3;  Instructions  to  Jury,  4; 
New  Trial,  i. 

DISTRICT  OF  COLUMBIA.    See   Constitutional  Law  ;   Police 

Court,  i. 
DIVORCE.     See  Alimony. 
DOWER. 

I.  The  relinquishment  of  an  inchoate  right  of  dower  which  a  married 
woman  makes  by  joining  in  a  deed  with  her  husband,  can  operate 
against  her  only  byway  of  estoppel.  FoUansbee  v,  Follansbee, 
326. 
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2.  A  married  woman  does  not  release  her  inchoate  right  of  dower  by 
joining  with  her  husband  in  a  deed  of  trust  which  secures  the 
payment  of  a  fictitious  debt,  and  which  is  executed  by  him  for 
the  purpose  of  defrauding  his  creditors,  where  her  action  does 
not  prejudice  or  mislead  any  one  dealing  with  the  property.    Id. 

DUE  PROCESS.     Sec  Indictment,  i  ;  Undertaking. 

EJECTMENT.  See  Appealable  Orders,  3 ;  Pleading  and  Prac- 
tice, 3. 

ELEVATOR.    See  Mechanics'  Liens,  2. 

EMPLOYES.    See  Evidence,  i,  5. 

ENDORSEMENT.    See  Bills  and  Notes,  i  ;  Partnership,  5,  6. 

ENGINE.    See  Mechanics'  Liens,  2. 

EQUITABLE  ESTOPPEL,     See  Dower,  i. 

EQUITABLE  GARNISHMENT.    See  Garnishment. 

EQUITY.  See  Alimony,  2 ;  Cloud  on  Title;  Contracts,  2 ;  Deeds, 
4 ;  Deeds  of  Trust,  3 ;  Equity  Jurisdiction,  i,  2 ;  In- 
junctions, I,  2,  3 ;  Judgment  Creditors'  Bill,  i,  2 ;  Hus- 
band AND  Wife,  3,  4;  Legacies;  Partition;  Partner- 
ship, I ;  Powers  ;  Principal  and  Surety,  2 ;  Rule  in 
Shelley's  Case,  2,  3 ;  Trustees  ;  Trustees'  Sale. 

1.  If  an  equitable  right  or  title  is  not  sued  upon  during  the  time  within 

which  a  legal  right  or  title  of  the  same  nature  ought  to  be  sued 
upon  to  avoid  the  bar  of  the  statute  of  limitations,  equity  will 
apply  the  statute  by  analogy  and  treat  the  right  or  claim  as 
eflEcctually  barred.     Willard  v.  Wood,  44. 

2.  In  a  suit  in  equity  involving  an  accounting  between  the  parties, 

where  the  testimony  was  a  mass  of  inconsistency,  utterly  irre- 
concilable, and  the  only  thing  in  the  case  at  all  clear  was  that 
prior  to  the  institution  of  the  suit  an  accounting  was  had  between 
the  parties  in  which  both  had  acquiesced :  Held^  That  such 
accounting  was  conclusive  of  their  respective  rights.  Luckett 
z/.  Green,  92. 

3.  In  a  proceeding  in  equity  to  subject  real  estate  in  the  name  of  a 

married  woman  to  the  payment  of  her  husband's  judgment  debt, 
it  appeared  that  the  property  was  paid  for  largely,  if  not  entirely, 
with  the  money  and  property  of  the  husband  :  Held^  That  the 
property  should  be  sold  to  satisfy  the  judgment  debt.  Thyson 
V.  Foley,  182. 

4.  Equity  will  not  decree  the  cancellation  or  rescission  of  instruments 

void  upon  their  face,  but  only  instruments  the  invalidity  of  which 
must  be  shown  by  extraneous  testimony.  O'Connell  v,  Noonan, 
332. 
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5.  The  defendant  organized  a  syndicate  for  the  purchase  of  a  tract  of 
land,  which  was  to  be  subdivided  into  building  lots  and  resold. 
He  represented  the  cost  of  the  land  to  be  $65,000,  and  subscrip- 
tions to  the  syndicate  were  made  on  that  basis.  Shares  in 
the  venture  were  retained  by  the  defendant,  and  the  complain- 
ants became  subscribers  and  paid  for  their  shares.  The  title 
was  vested  in  the  defendant  as  *' trustee,"  and  the  entire  man- 
agement of  the  property  and  the  disposition  thereof  was 
entrusted  to  him.  Subsequently,  a  bill  in  equity  was  filed  by 
certain  members  of  the  syndicate  as  complainants,  to  compel  an 
account  of  the  management  and  sale  of  the  property  and  the 
disposition  of  the  proceeds.  The  defendant's  answer  disclosed 
the  fact,  theretofore  unknown  to  the  complainants,  that  before 
the  title  of  the  land  was  vested  in  him  as  trustee  for  the  syndi- 
cate, the  defendant  and  two  associates  had  contracted  with  the 
then  owner  of  the  land  for  its  purchase  for  $50,500,  thereby 
realizing  a  profit  of  $14,500  in  the  transaction.     Held: 

1.  That  although  the  bill  contained  no  special  allegation  or  prayer  for 

relief  on  that  account,  the  defendant,  as  a  trustee,  could  be 
made  to  account  to  the  other  members  of  the  syndicate  for  their 
proportion  of  this  profit ;  the  bill  being  for  an  accounting  gen- 
erally, the  entire  administration  of  the  trust  was  reviewable, 
under  the  prayer  for  general  relief  contained  in  the  bill. 

2.  That  because  of  the  fiduciary  relations  between  the  defendant  and 

the  complainants,  the  allegations  in  the  defendant's  answer 
with  respect  to  the  purchase  and  resale  of  the  property  to  the 
syndicate,  although  the  answer  was  sworn  to  by  him,  did  not  shift 
the  burden  which  equity  imposed  upon  him  as  a  trustee,  to  show 
that  throughout  the  entire  transaction  no  deception  was  prac- 
ticed by  him  upon  them,  and  that  all  was  fair,  voluntary  and 
well  understood  between  the  parties  ;  and 

3.  That,  without  respect  to  the  burden  of  proof,  the  testimony  in  the 

case  showed  that  the  defendant  deceived  the  complainants  with 
respect  to  the  purchase  of  the  land,  leading  them  to  believe  that 
the  purchase  was  made  from  the  owner  of  the  land  for  the  sum 
of  $65,000,  and  concealing  from  them  his  previous  contract  to 
purchase  the  land  for  $50,500,  and  the  consequent  profit  of 
$14,500  in  the  transaction  which  he  appropriated  to  himself,  and 
that,  therefore,  he  was  accountable  to  the  complainants  for  their 
proportional  share  of  such  profit.     Ferguson  v,  Bateman,  279. 

EQUITY   JURISDICTION.     See  Equity;   Equity  Pleading  and 
Practice. 
I.  Consent  of  the  parties  cannot  give  equity  jurisdiction  of  a  case 
properly  triable  at  law.     Palmer  v,  Fleming,  528. 
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2.  Where  a  court  of  equity  has  acquired  jurisdiction  of  a  case  on 
equitable  grounds,  it  will  administer  complete  relief,  although 
the  relief  is  such  as  would  properly  come  from  a  court  of  law ; 
but  a  court  of  equity  does  not  acquire  jurisdiction  of  a  case  by 
the  mere  allegation  of  an  equitable  ground  of  relief  in  a  bill  of 
complaint.  Allegations  and  proof  are  both  required  for  that 
purpose,  and  when  the  proof  fails  the  jurisdiction  fails  also.  Id. 

EQUITY  PLEADING  AND  PRACTICE.  See  Alimony,  3,  5 ;  Ap- 
pealable Orders;  Cloud  on  Title,  3,  6;  Equity,  5; 
Equity  Jurisdiction,  2;  Estoppel;  Executors;  Me- 
chanics' Liens,  3 ;  Partition  ;  Wills,  2. 

1.  The  long-standing  practice  of  chancery   requires  that  every  dis- 

claimer, as  well  as  plea,  shall  be  accompanied  by  an  answer 
whenever  fraud  and  combination  are  charged ;  and  the  Equity 
rules  of  the  Supreme  Court  of  the  District  of  Columbia  on  that 
subject  only  affirm  Jthe  practice.     Edelin  v,  Lyon,  87. 

2.  A  complainant  cannot  be  deemed  to  admit  the  truth  and  sufficiency 

of  a  disclaimer  by  his  failure  to  reply  to  it  or  set  it  down  for 
hearing,  when  such  disclaimer  is  unsupported  by  an  answer.     Id. 
3»  A  bill  in  equity  held  to  be  demurrable  for  multifariousness  and 
misjoinder  of  parties  defendant.     Ambler  v.  Archer,  94. 

4.  When  the  facts  charged  in  a  bill  in  equity  as  the  ground  for  the 

relief  sought,  are  clearly  and  positively  denied  by  the  answer 
and  have  been  proved  only  by  a  single  witness,  the  court  will 
not  grant  a  decree  against  the  defendant.    Wheeler  v»  Ryon,  142. 

5.  A  suit  in  equity  was  brought  to  foreclose  a  deed  of  trust  for  the  non- 

payment of  overdue  notes  secured  thereby,  and  of  money 
advanced  for  taxes  and  insurance,  in  accordance  with  its  pro- 
visions. The  decree  passed,  set  forth  the  various  items  of  debt 
due  under  the  deed  of  trust,  and  provided  that  unless  the  same 
were  paid,  the  property  included  in  the  deed  should  be  sold. 
Error  being  assigned  that  the  decree  was  invalid,  in  that  it  did 
not  **  declare  the  fact,  nature  or  extent  of  the  default  which  con- 
stituted the  breach  of  the  conditions  of  the  deed  of  trust,*'  nor 
find  the  amount  due  thereunder  :  Held,  That  the  decree  was  a 
sufficient  finding  that  the  money  was  due,  and  that  its  non-pay- 
ment was  a  breach  of  the  conditions  of  the  deed  of  trust.  Taylor 
V,  Ins.  Co.,  209. 

6.  In  view  of  the  fact  that  the  instrument  sought  to  be  foreclosed  was 

a  deed  of  trust  and  not  a  mortgage,  and  of  the  particular  circum- 
stances of  the  case  as  stated,  it  was  immaterial  that  the  decree 
failed  to  fix  a  definite  time  within  which  the  debtor  might  re- 
deem.    Id. 
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7.  In  such  a  case,  it  is  discretionary  with  the  trial  court  whether  or 

not  to  refer  the  case  to  the  auditor,  to  ascertain  the  amount  due 
under  the  deed  of  trust.     Id. 

8.  A  bill  in  equity  seeking  the  specific  performance  of  a  contract  to 

convey  real  estate,  described  the  property  as  "  part  of  lot  9  in 
square  435,"  and  **part  of  lot  6  in  square  353  "  :  Held^  Demur- 
rable on  the  ground  that  the  description  was  not  sufficiently 
specific.  Such  a  description  necessarily  implied  that  each  of 
the  two  lots  had  been  subdivided  into  two  or  more  parts,  but 
there  was  nothing  to  indicate  which  parts  were  intended. 
McCormick  v,  Hammersley,  313. 

9.  The  persons  entitled  to  the  reversion  after  the  determination  of  an 

estate  by  the  curtesy,  are  not  proper  parties  defendant  in  a 
suit  in  equity  to  subject  such  estate  to  the  payment  of  a  judg- 
ment debt  of  the  tenant  by  the  curtesy.  Uhler  v,  Adams,  392. 
I  ?.  Where  the  sworn  answer  of  the  defendant  to  a  bill  filed  to  enforce 
a  mechanic*s  lien  for  extra  work  claimed  to  have  been  done  on 
defendant's  building  denies  the  charges  of  the  bill  with  respect 
to  the  extra  work,  and  also  that  legal  notice  of  the  lien  was  filed, 
such  denial  puts  the  complainant  to  proof  of  the  averments  of 
his  bill,  including  that  with  regard  to  the  filing  of  the  notice  of 
lien  in  the  manner  and  within  the  time  prescribed  by  the  statute  ; 
and  upon  his  failure  to  make  such  proof  the  bill  will  be  dis- 
missed.    Landvoight  v,  Melovich,  498. 

ESTATES.    See  Executors. 

ESTATES  BY  DESCENT.    Sec  Wills,  13,  14. 

ESTATES  BY  PURCHASE.     Sec  Wills,  13,  14. 

ESTATES  BY  THE  CURTESY.    See  Curtesy. 

ESTATES  OF  DECEDENTS.     See  Decedents'  Estate. 

ESTATES  TAIL.    See  Wills,  12. 

By  operation  of  the  act  of  Maryland  of  1786,  ch.  45,  to  direct  descents, 
which  act  is  in  force  in  this  District,  estates  tail  general  are 
converted  into  fee  simple  estates.     Dengel  v.  Brown,  423. 

ESTOPPEL.     See  Contracts  2,  5;  Dower,  i. 

Where  in  an  action  against  a  municipality  to  recover  permanent  dam- 
ages for  injury  caused  plaintiff's  real  estate  by  the  construction 
and  maintenance  of  a  sewer  thereon,  the  trial  court,  at  the 
instance  of  the  defendant,  erroneously  limited  the  plaintiff's 
right  of  recovery  to  the  temporary  damages  that  had  accrued  to 
him  in  the  use  of  the  property,  the  defendant  is  not,  in  a  subse- 
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quent  suit,  brought  by  the  same  plaintiff  and  based  upon  the 
theory  that  the  sewer  constituted  a  continuing  nuisance  to  the 
property,  bound  by  the  ruling  of  the  court  in  the  first  suit, 
although  made  at  its  instance.     Dist.  of  Col.  v.  Hutchinson,  403.  . 

EVICTION.    See  Landlord  and  Tenant,  7. 

EVIDENCE.  See  Attorney  and  Client,  i  ;  Criminal  Law,  i,  2; 
Deeds,  4 ;  Equity  Pleading  and  Practice,  4 ;  Partner- 
ship, 4 ;  Pleading  and  Practice,  3 ;  Wills,  3. 

1.  In  an  action  against  a  street  railway  company  for  damages  for  per- 

sonal injuries  alleged  to  have  been  caused  by  the  sudden  start- 
ing of  a  car  while  the  plaintiff  was  attempting  to  alight,  by 
means  of  which  he  was  thrown  to  the  ground,  evidence  shoVring 
a  crowded  condition  of  the  car  at  that  time,  is  relevant  as 
tending  to  show  whether  the  plaintiff  was  negligent  in  attempting 
to  leave  the  car,  and  also  whether  the  conductor  should,  on  that 
account,  have  used  greater  care  in  allowing  the  passengers  to 
alight.     Railroad  Co.  v.  Jones,  200. 

2.  The  refusal  of  a  trial  court  to  grant  a  prayer  for  instruction  directing 

the  attention  of  the  jury  to  the  pecuniary  interest  of  the  plaintiff 
in  the  case,  and  advising  them  to  receive  her  testimony  '*  with 
great  caution,  as  not  entitled  to  the  same  weight  and  degree  of 
credibility  as  the  testimony  of  a  disinterested  witness  whose 
veracity  has  not  been  impeached,"  is  not  error.  There  is  no 
rule  of  law  which  gives  one  competent  witness  greater  weight 
than  another.     Id. 

3.  Where  a  purchaser  of  land  causes  the  title  to  be  placed  in  his  wife, 

the  presumption  is  that  he  intends  the  purchase  and  conveyance 
as  a  gift  or  advancement  to  her.     Cohen  v.  Cohen,  240. 

4.  And  to  rebut  this  presumption  and  show  a  resulting  trust  in  the  hus- 

band, after  the  wife's  death,  in  a  proceeding  against  her  infant 
heirs  at  law  for  that  purpose,  will  require  the  clearest  and  most 
satisfactory  proof.    Id. 

5.  In  an  action  against  a  street  railway  company  to  recover  damages 

for  personal  injuries  alleged  to  have  been  caused  by  the  sudden 
starting  of  defendant's  car,  whereby  the  plaintiff  was  thrown  to 
the  ground,  the  declaration  by  defendant's  transfer  agent  at  a 
point  of  intersection  of  two  of  defendant's  lines,  made  from  two 
to  five  minutes  after  the  accident  occurred,  that  the  conductor  of 
the  car  on  which  plaintiff  was  a  passenger  "  would  get  into 
trouble,"  and  that  *'he  started  without  my  authority,"  is  not 
admissible  as  part  of  the  r^s  gestae^  the  declarant  not  being  an 
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actor  in  the  occurrence,  but  occupying  to  the  defendant  the 
relation  of  any  other  by-stander,  and  his  exclamation,  though 
near  in  point  of  time,  being  narrative  only  of  a  past  transaction. 
Railroad  Co.  v.  Collins,  383. 

6.  The  rule  relating  to  the  admissibility  of  evidence  as  part  of  the  res 

gestae  is  to  be  more  strictly  construed  in  cases  where  the  decla- 
rations of  agents  or  employees  of  a  defendant  fire  sought  to  be 
introduced  against  him,  and  especially  where  the  declarant  may 
be  interested  in  exculpating  himself  from  blame  by  inculpating 
another.     Id. 

7.  Communications  to  an  attorney,  made  to  him  as  a  friend  and  not  in 

his  professional  capacity,  and  not  intended  to  be  confidential, 
are  not  privileged,  so  as  to  disqualify  him  as  a  witness  con- 
cerning them.     Patten  v.  Glover,  466. 

8.  R.  S.  U.  S.,  Sec.  858,  providing  that  "  in  actions  by  or  against  ex- 

ecutors, administrators  and  guardians,  in  which  judgment  may 
be  rendered  for  or  against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  transaction  with  or  state- 
ment by  the  testator,  intestate  or  ward,''  applies  to  declarations 
made  by  a  testatrix  concerning  the  existence  of  an  indebtedness 
alleged  to  have  been  due  from  her,  where  in  a  suit  against  her 
estate  such  declarations  are  sought  to  be  introduced  in  evidence 
by  the  creditor  to  establish  the  alleged  indebtedness;  but  the 
statute  does  not  apply  to  declarations  by  a  testatrix  where  her 
estate  is  not  interested  in  the  subject  matter  of  the  suit  in  which 
the  declarations  are  sought  to  be  used  in  evidence.     Id.  ' 

EXECUTION.    See  Landlord  and  Tenant,  3. 

EXECUTORS.  See  Administration,  3  \  Decedents*  Estates. 
I.  Where  a  bill  in  equity  against  two  executors  of  an  estate,  is  by  order 
of  complainant,  dismissed  as  against  the  one  who  has  been  the 
active  executor  in  the  administration  of  the  estate,  such  order 
operates  to  dismiss  the  bill  as  against  the  other.  Willard  v. 
Wood,  44. 

EXECUTORS,  ACTIONS  AGAINST.    See  Executors  ;  Evidence,  8. 

EXECUTORY  TRUSTS.    See  Rule  in  Shelley's  Case,  3. 

An  executory  trust  is  where  a  trust  is  created  either  by  stipulation  or 
direction,  in  express  terms  or  by  necessary  implication,  to  make 
a  settlement  or  conveyance  to  uses,  or  upon  trusts  which  are 
simply  indicated  but  not  finally  declared  by  the  instrument  con- 
taining the  stipulation  or  direction ;  and  the  form  and  limita- 
tions of  the  settlement  or  trusts  are  subsequently  directed  by 
the  court.     Sims  v,  Georgetown  College,  72. 
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EXEMPTIONS.    See  Landlord  and  Tenant,  3. 

FEES.    See  Attornky  and  Client,  2. 

FEE  SIMPLE.    See  Estates  Tail. 

FIDUCIARY  RELATIONS.     See  Equity,  5. 

FIRST  INSTANCE  CASES.     See  Court  of  Appeals. 

FIXTURES.     See  Mechanics*  Lien,  5. 

FOREIGN  CORPORATIONS.     See  Corporations,  2. 

FORFEITURE.    See  Aliens. 

FRAUD.  See  Asssignmbnts;  Dower,  2;  Equity,  3,5;  Injunctions, 
3;  Partnership,  I,  6. 

FRAUDULENT  INTENT.    See  Assignments,  i. 

GARNISHMENT. 

1.  Whether  Sees.  709  and  710  R.  S.  D.  C,  relating  to  the  garnish- 

ment by  sub-contractors  of  moneys  due  contractors  by  owners 
of  buildings,  are  repealed  by  the  act  of  Congress  of  July  2,  1884, 
ch.  143,  known  as  the  Mechanics'  Lien  Law,  quare.  Columbia 
Brick  Co.  v.  Dist.  of  Col.,  351. 

2.  Money  in  the  hands  of  a  municipality  due  a  contractor  is  not  sub- 

ject to  equitable  garnishment  by  a  creditor  of  the  contractor.  Id. 

GIFT.    See  Evidence,  3 ;  Parent  and  Child. 

GUARDIANS,  ACTIONS  AGAINST.     See  Evidence,  8. 

•«  HEIRS.''    See  Rule  in  Shelley's  Case,  5;  Wills,  12. 

«•  HEIRS  OF  THE  BODY."     See  Wills,  12. 

HUSBAND  AND  WIFE.  See  Alimony;  Contracts,  2;  Dower ; 
Equity,  3;  Evidence,  3;  Married  Women's  Act;  Rule 
IN  Shelley's  Case,  6. 

1.  Agreements  between  husband  and  wife  which  are  void  at  law  may 

be  sustained  in  equity ;  and  a  verbal  agreement  by  a  wife  to 
convey  her  separate  estate,  consisting  of  unimproved  lots,  to 
her  husband  in  consideration  of  the  erection  by  him  of  improve- 
ments thereon,  for  the  benefit  of  their  family,  is  enforceable  in 
equity,  after  the  wife's  death,  by  the  husband  against  the  wife's 
representatives,  where  he  has  erected  the  improvements  upon 
the  faith  of  her  promise.     McCormick  v.  Hammersley,  313. 

2.  A  court  of  equity  will,  in  such  a  case,  allow  the  husband  compensa- 

tion for  his  expenditures,  in  preference  to  decreeing  specific 
performance  of  the  agreement.     Id. 
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3.  A  court  of  equity  will  not,  upon  the  ground  that  articles  of  separa^ 
tion  between  husband  and  wife  are  void  as  against  public  policy, 
declare  void,  at  the  instance  of  a  husband,  articles  of  agreement 
between  husband  and  wife  which  contain  nothing  more  than  a 
recital  that  the  parties  have  agreed  to  live  separate  and  apart, 
and  a  covenant  on  the  part  of  the  husband  to  provide  for  the 
support  of  his  wife.  An  agreement  by  a  husband  to  support  his 
wife  is  valid,  as  that  is  nothing  more  than  the  law  requires  him 
to  do.     O* Council  v,  Noonan,  332. 

INCHOATE  RIGHT  OF  DOWER.     See  Dower. 

INDICTMENT. 

1.  Where  a  statute  creating  an  offense  of  a  criminal  nature  against  the 

public,  provides  that  every  offender  against  the  statute  shall  be 
subject  to  a  penalty  in  a  certain  amount,  to  be  recovered  by  due 
process^  a  civil  action  against  an  offender  to  recover  the  penalty 
prescribed,  is  not  the  exclusive  remedy,  but  an  indictment  will 
lie  against  him  as  an  appropriate  method  of  recovering  the  pen- 
alty.    Ransdell  v,  Patterson,  489. 

2.  An  indictment  must  be  certain  to  every  intent,  and  without  any  in- 

tendment to  the  contrary ;  and  the  crime  must  be  charged  with 
such  certainty  and  precision  that  it  may  be  understood  by  every 
one,  so  that  the  defendant  may  know  how  to  defend  against  such 
charge.  Hence,  facts,  and  not  merely  conclusions  from  such 
facts,  or  conclusions  of  law,  must  be  stated.  Ainsworth  v. 
United  States,  518. 

3.  If  several  parties  enter  into  a  joint  undertaking,  imposing  upon 

each  a  personal  duty  in  respect  to  the  performance  of  the  under- 
taking, and  upon  all  alike,  and  by  the  neglect  or  omission  of 
such  duty  a  casualty  occurs,  resulting  in  the  death  of  a  third 
party,  an  indictment  will  lie  against  all  jointly ;  but  in  such  a 
case,  if  the  indictment  fails  to  state  explicitly  the  facts  neces- 
sary to  enable  the  court  to  determine  whether  there  was  a  joint 
duty  created  and  imposed  upon  all  the  defendants  alike,  and 
whether  the  culpable  negligence  charged  in  the  indictment, 
either  of  commission  or  omission,  was  of  a  nature  to  involve  all 
of  the  defendants  in  its  criminal  consequences,  as  a  joint  com- 
mission of  crime,  then  such  indictment  is  defective ;  and  such 
defect  can  be  availed  of  by  the  defendants  either  by  demurrer 
or  motion  in  arrest  of  judgment.     Id. 

4.  The  indictment  in  such  a  case  must  also  set  forth  sufi&cient  facts  to 

charge  a  definite  duty  upon  each  of  the  defendants,  and  give 
him  notice  of  every  act  of  negligence  with  which  he  is  charged. 
There  must  be  averred  in  the  indictment  facts  to  show  that  there 
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was,  in  legal  contemplation,  a  common  or  like  personal  duty  on 
the  part  of  each  defendant ;  and  the  facts  averred  must  not  only 
show  the  neglect  of  that  duty,  but,  to  make  the  party  guilty  of 
it  liable  to  the  charge  of  felony,  such  neglect  must  have  been 
personal,  and  the  death  that  ensued  must  have  been  the  imme- 
diate and  direct  result  of  that  personal  neglect  of  duty.    Id. 

INFANCY.    See  Evidence,  4 ;  Judgment  Creditors'  Bill,  i. 

1.  An  infant /^frn  covert  who  has  borrowed  money  from  one  ignorant  of 

her  infancy,  for  the  purpose  of  paying  part  of  the  purchase 
money  of  a  lot  and  erecting  a  house  thereon,  and  who  has 
secured  the  payment  of  the  loan  by  a  deed  of  trust  on  the  prop- 
erty, cannot  defeat  the  foreclosure  of  the  trust,  and  so  continue 
in  the  enjoyment  of  the  property  free  from  the  indebtedness,  by 
a  disaffirmance  of  her  obligation  on  coming  of  age,  upon  the 
ground  of  infancy  at  the  time  of  the  execution  of  the  deed  of 
trust.     Utermehle  v,  McGreal,  359. 

2.  Where  an  infant  seeks  to  disaffirm  her  contract  on  coming  of  age, 

she  must  return  the  consideration,  if  it  be  in  her  power;  and  it 
is  immaterial  that  the  consideration  has  cjianged  form  since  the 
making  of  the  contract,  and  is  not  on  hand  in  specie.     Id. 

INFANT'S  REAL  ESTATE.    See  Infancy,  i  ;  Judgment  Creditor's 
Bill,  i. 

INFORMATIONS.    See  Police  Court,  i. 

INJUNCTIONS.    See  Appealable  Orders,  4. 

1.  A  court  of  equity  will,  upon  the  petition  of  a  resident  taxpayer* 

restrain  an  illegal  disposition  of  the  funds  or  property  of  a 
municipality,  by  its  officers,  or  the  illegal  creation  by  them  of  a 
debt  for  which  the  municipality  would  be  liable,  unless  it  appears 
that  the  jurisdiction  of  the  court  is  invoked  simply  to  promote 
ulterior  or  private  objects  of  the  petitioner,  or  objects  other 
than  those  alleged,  irrespective  of  any  injury  he  may  sutfer  as 
a  taxpayer.     Downing  v.  Koss,  251. 

2.  So  long  as  public  functionaries  keep  within  the  limits  of  the  powers 

vested  in  them  by  law,  and  do  not  act  or  attempt  to  act,  ultra 
vires ;  a  court  of  equity  will  avoid  interfering  with  them,  and 
will  in  no  case  interfere  with  the  exercise  of  official  discretion 
vested  in  such  functionaries.     Id. 

3.  The  duties   of  officers  entrusted  with  the  letting  of  contracts  for 

works  of  public  improvement  to  the  lowest  responsible  bidders, 
are  not  duties  of  a  strictly  ministerial  nature,  but  involve  the 
exercise  of  such  a  degree  of  official  discretion  as  to  place  them 
beyond  the  control  of  the  courts,  so  long  as  they  act  without 
fraud  and  within  the  scope  of  their  authority.     Id. 
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IN  LOCO  PARENTIS.    See  Parent  and  CniLDb 
INNOCENT  PURCHASERS.    See  Deeds,  2. 
INSURANCE.    See  Life  Insurance;  Police  Court,  2. 
INSTRUCTIONS  TO  JURY. 

1.  Where  a  trial  court  in  its  charge  presents  the  case  fully  and  fairly 

to  the  jury,  nothing  being  said  tending  to  mislead  them,  either 
as  to  the  law  or  the  facts,  the  refusal  to  grant  certain  instruc- 
tions, which  were  correct  in  themselves,  is  not  ground  for 
reversal.     Presbrey  v.  Thomas,  171. 

2.  Where  the  charge  of  a  trial  judge  states  the  case  fairly  to  the  jury 

and  covers  all  the  points  contained  in  the  instructions  asked, 
the  refusal  to  grant  instructions,  which  in  themselves  are  cor- 
rect, is  not  reversible  error.     Gleeson  v.  Railroad  Co.,  185. 

3.  In  an  action  against  a  municipality  for  damages  sustained  in  conse- 

quence of  the  overflow  of  plaintiff's  premises  by  water  from  a 
sewer,  it  was  Aeid  that  it  was  error  on  the  part  of  the  trial  court 
to  refuse  instructions  to  the  jury  offered  by  the  defendant,  to 
the  effect  that  if  the  jury  should  find  that  the  storm  which 
caused  the  overflow  was  a  providential  visitation  or  act  of  God, 
their  verdict  should  be  for  the  defendant,  where  there  was  evi- 
dence in  the  case  tending  to  show  that  such  was  the  fact,  and 
the  subject  matter  of  the  instructions  was  not  covered  in  the 
court's  charge,  nor  in  any  of  the  other  instructions  given  the 
jury.    Dist.  of  Col.  v.  Gray,  500. 

4.  A  trial  judge  is  not  bound  to  grant  instructions  to  the  jury  in  the 

precise  terms  in  which  they  are  asked  ;  but  where  a  prayer  for 
instruction  is  presented,  which  is  sound  in  law  and  applicable  to 
the  testimony  in  the  case,  it  is  error  for  him  not  to  instruct  the 
jury  in  some  sufficient  form,  specifically,  and  not  by  vague  gen- 
eralities, upon  the  precise  point  to  which  the  instruction  is 
directed,  if  it  is  a  material  point  in  the  case.    Id. 

INTENT,    See  Assignments,  i. 

INTEREST.    See  Usury. 

INTERESTED  PARTIES,  TESTIMONY  OF.     See  Evidence,  2,  6. 

INTERESTED  WITNESSES.    See  Evidence,  2. 

INTERLOCUTORY    ORDERS     AND    JUDGMENTS,    APPEALS 
FROM.     See  Appeals  ;  Appealable  Orders. 

INTERPLEADER.     See  Life  Insurance. 

JOINDER  OF  PARTIES.    See  Contracts,  3 ;  Misjoinder  of  Par- 
ties. 
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JOINT  AND  SEVERAL  CONTRACTS.     See  Partnership,  2. 

JOINT  AND  SEVERAL  OBLIGATIONS.    See  Contracts,  3. 

JOINT  OBLIGORS.    See  Contracts,  3 ;  Partnership,  2. 

JOINT  TENANCY.    See  Wills,  6,  7. 

JUDGMENTS.    See  Court  of  Claims,  i  ;  Estoppel;  Jurisdiction, 
If  2»  3- 

JUDGMENT  CREDITOR'S  BILL.     See  Equity,  3 ;  Equity  Pleading 
AND  Practice,  9. 

T.  A  bill  in  equity  against  the  heir  at  law  of  a  deceased  infant,  is 
maintainable  to  charge  the  infant's  estate  with  an  indebtedness 
dae  for  his  support  and  education,  when  there  was  no  guardian- 
ship of  the  infant  during  his  lifetime  ;  construing  R.  S.  D.  C, 
Sec.  28.     Richardson  y.  Penicks,  261. 

2.  A  court  of  equity  has  jurisdiction  to  subject  the  real  estate  of  a 
deceased  debtor  to  the  payment  of  his  simple  contract  debts, 
when  there  are  no  personal  assets  sufficient  for  that  pur- 
pose.-   Id. 

JUDGMENTS,  INTEREST  ON.    See  Court  of  Claims,  i,  2. 

JUDICIAL  DISCRETION.    See  Discretion. 

JURISDICTION.    See  Alimony,  1,2;  Court  of  Appeals;  Equity 
Jurisdiction;  Undertaking. 

1.  Want  of  jurisdiction  renders  a  judgment  void,  and  its  invalidity 

may  be  shown  in  any  proceeding  in  which  it  is  sought  to  be 
enforced.     Tenney  v,  Taylor,  223. 

2.  An  appeal  to  the  Supreme  Court  of  this  District  was  taken  from 

the  judgment  of  a  justice  of  the  peace,  and  the  appellant  gave 
an  undertaking,  with  a  surety,  to  "  satisfy  and  pay  all  the  inter- 
vening damages  and  costs  arising  on  the  appeal,"  in  accordance 
with  R.  S.  D.  C,  Sec.  1028,  relating  to  appeals  from  justices  of 
the  peace  :  Neld^  That  a  judgment  by  default  in  the  Supreme 
Court  against  the  appellant  and  his  surety,  was  void  as  against 
the  surety,  for  want  of  jurisdiction  over  his  person.    Id. 

3.  And  where,  under  similar  circumstances,  the   appellant  gave  an 

undertaking,  with  a  surety,  to  "  abide  by,  perform  and  pay  " 
the  judgment  of  the  Supreme  Court  of  the  District :  Held,  That 
a  judgment  by  that  court  was  also  void  as  against  the  surety, 
there  being  nothing  in  the  undertaking  to  imply  a  submission 
by  the  surety  to  the  jurisdiction  of  the  court,  so  as  to  authorize 
a  judgment  against  him.     Id. 

JURY.     See  Verdict;  New  Trial;  Instructions  to  Jury,  i,  2; 
Criminal  Law,  i. 
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JUSTICES  OF  THE  PEACE.    See  Jurisdiction,  2,  3. 
LACHES.    See  Cloud  on  Title,  4. 
LANDLORD  AND  TENANT. 

1.  Sec.  808,  R.  S.  D.  C,  providing  that  the  proceeding  to  enforce  any 

lien  shall  be  by  bill  or  petition  in  equity,  does  not  apply  to  the 
lien  for  rent  given  a  landlord  by  the  Landlord  and  Tenant  Act^ 
upon  the  chattels  of  his  tenant  upon  the  leased  premises,  as  the 
act  provides  adequate  methods  at  law  to  enforce  the  landlord's 
lien.     Richmond  v.  Cake,  447. 

2.  The  tacit  lien  for  rent  given  a  landlord  by  that  act,  extends  only  to 

rent  due,  and  rent  which  has  actually  commenced  to  accrue' but 
which  is  not  yet  payable.  Therefore,  where  monthly,  quarterly 
or  annual  periods  of  payment  of  rent  are  provided  in  a  lease, 
the  lien  does  not  extend  to  rent  to  accrue  for  any  such  period, 
unless  the  period  has  actually  commenced  to  run  and  the  land- 
lord's right  to  that  installment  of  rent  has  become  fixed  and 
absolute.     Id. 

3.  The  exemption  from  the  lien  of  the  landlord,  given  by  that  act,  of 

such  of  the  tenant's  chattels  as  are  not  subject  to  execution  for 
debt,  refers  only  to  such  statutory  exemptions  as  are  allowed  to 
householders,  mechanics  and  others  by  Sec.  797,  R.  S.  D.  C, 
and  other  similar  exemptions.  Such  exemption  does  not  extend 
to  chattels  upon  which  there  is  an  existing  lien  by  deed  of 
trust,  mortgage,  or  otherwise.     Id. 

4.  An  attachment  will  lie  against  chattels  which  are  subject  to  a  deed 

of  trust,  especially  where  the  deed  of  trust  is  in  favor  of  the 
plaintiff  in  the  suit  in  which  the  attachment  is  issued.     Id. 

5.  It  is  not  necessary  to  show  affirmatively,  in  an  affidavit  to  support 

an  attachment  issued  to  enforce  a  landlord's  lien  against  his 
tenant's  chattels,  that  the  chattels  are  not  exempt  from  seizure. 
It  is  sufficient  if  the  affidavit  states  that  the  chattels  are  subject 
to  the  lien.     Id. 

6.  Under  the  73d  common  law  rule  of  the  Supreme  Court  of  the  Dis- 

trict of  Columbia,  two  affidavits  only  can  be  filed,  one  for  the 
plaintiff  to  support  his  declaration,  and  one  for  the  defendant 
to  verify  his  plea.  The  rule  does  not  allow  or  contemplate 
rebutting  affidavits  by  the  plaintiff.     Id. 

7.  Eviction  of  a  tenant  by  his  landlord  from  the  leased  premises  during 

the  term  of  the  tenancy,  is  a  good  defense  to  an  action  by  the 
landlord  for  rent  due  or  payable  for  any  part  of  the  term  which 
the  tenant  has  thereby  been  prevented  from  enjoying.    Id. 
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8.  And  in  such  an  action,  an  affidavit  of  defense  under  the  73d  rule, 

which  alleges  the  *'  eviction  **  of  the  tenant  by  his  landlord,  pre- 
sents a  sufficient  defense.  Eviction  is  not  merely  a  conclusion 
of  law,  but  the  term  is  used  to  express  the  act  of  dispossession, 
as  well  as  the  result  of  the  act,  and  in  such  an  affidavit  is  to  be 
taken  in  the  sense  in  which  it  would  be  effectual  rather  than  in 
the  sense  in  which  it  would  be  meaningless  and  unavailing.  Id. 

9.  The  affidavit  of  defense  in  such  a  case  is  sufficient  where  it  states 

that  the  defendant  is  "  informed  and  believes "  that  he  was 
evicted  by  persons  acting  under  the  instructions  of  the  plaintiff, 
and  expects  so  to  prove  at  the  trial.     Id. 

LEGACIES.     See  Wills,  8. 

I.  Courts  of  equity  lean  strongly  against  the  presumption  that  a  legacy 
to  a  creditor  is  a  satisfaction  of  his  debt,  and  will  never  enlarge 
the  operation  of  the  rule  which  gives  a  legacy  to  a  creditor  such 
an  effect ;  and  where  a  mother  who  dies  indebted  to  her  chil- 
dren, as  administratrix  of  their  father's  estate  and  their  guar- 
dian, bequeaths  to  them  a  portion  of  her  own  estate,  which  is 
more  than  the  amount  of  the  indebtedness,  such  bequest  will 
not  be  held  to  be  a  satisfaction  of  the  indebtedness  due  by  her 
to  them,  as  they  are  the  natural  objects  of  the  testatrix's  bounty 
and  would  have  inherited  the  whole  estate  if  no  will  had  been 
made.     Patten  v.  Glover,  466. 

LICENSES.    See  Statutory  Construction,  3. 

LIEN.    See  Attorney  and  Client,  2;   Deed  of  Trust,  i ;  Land- 
lord AND  Tenant,  i,  2,  3,  5;  Mechanics'  Liens. 

LIFE  ESTATE,    ^ee  Deeds,  Construction  of,  i. 

LIFE  INSURANCE.    See  Police  Court,  2. 

Where  a  bill  of  interpleader  was  filed  by  a  life  insurance  company, 
after  the  death  of  the  insured,  against  his  representatives,  to 
determine  the  proper  person  or  persons  to  whom  the  insurance 
money  should  be  paid,  the  claims  thereto  being  conflicting,  and 
the  testimony  showed  that  the  premiums  on  the  policy  had  been 
paid  in  part  by  one  of  the  daughters  of  the  insured,  during  his 
life,  and  in  part  by  his  two  other  daughters,  it  was  Aeid,  that, 
after  payment  of  the  taxable  costs  of  the  suit,  the  residue  of  the 
fund  should  be  apportioned  between  the  claimants  in  propor- 
tion to  the  amount  of  premiums  paid  by  each.  Brashears  v. 
Ins.  Co.,  420. 

LIMITATION  TO  USES.    See  Executory  Trusts. 

LIMITATIONS.    See  Statute  of  Limitations. 
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LIQUOR  LICENSES.     See  Statutory  Construction,  3. 

LIQUOR,  SALE  OF.  See  Police  Court,  i;  Soldiers'  Home,Dist. 
OF  Col.  ;  Statutory  Construction,  3. 

LIQUOR  TRAFFIC.  See  Police  Court,  i  ;  Statutory  Construc- 
tion, 3;  Soldiers'  Home,  Dist.  of  Col. 

LOST  OR  DESTROYED  WILL.     See  Wills,  2.  3. 

MACHINE.    See  Mechanics'  Liens,  a. 

MARRIED  WOMEN.  See  Curtesy;  Dower  ;  Equity,  3  ;  Husband 
AND  Wife;  Married  Women's  Act;  Rule  in  Shelley's 
Case,  6. 

MARRIED  WOMEN,  REAL  ESTATE  OF.     See  Equity,  2,  3. 

MARRIED  WOMEN'S  ACT.    See  Curtesy,  i,  2. 

1.  R.  S.  D.  C,  Sees.  727  to  730,  known  as  the  Married  Women's  Act, 

do  not  change  the  common  law  rule  that  contracts  between  fans- 
band  and  wife  are  void  at  law  and  cannot  be  enforced.  McCor- 
mick  V.  Hammersley,  313. 

2.  The  sole  effect  of  that  act  is  to  abolish  the  control  of  the  husband 

over  his  wife's  separate  estate,  and  to  dispense  with  the 
necessity  of  his  intervention  in  regard  to  it  in  dealing  with 
third  parties.     Id. 

MATERIAL-MEN.     See  Contracts,  5. 

MECHANICS'  LIENS.  See  Garnishment,  i  ;  Equity  Pleading 
AND  Practice,  10. 

1.  One  of  the  main  objects  of  the  Mechanics'  Lien  Law,  is  to  furnish 

all  interested  in  property  subject  to  a  lien,  record  notice  of  the 
extent  of  the  claim  and  the  intention  to  enforce  a  specific  lien 
therefor ;  and  a  notice  of  lien  made  out  against  the  person  who 
was  owner  of  the  property  at  the  time  the  right  to  assert  the 
claim  accrued,  is  a  substantial  compliance  with  the  provisions  of 
the  law  in  this  respect.     Lefler  v,  Forsberg,  36. 

2.  An  electric  passenger  elevator  is  both  an  engine  and  a  machine^ 

within  the  meaning  of  that  provision  of  the  Mechanics'  Lien 
Law,  subjecting  a  building  to  a  lien  **for  any  engine,  ma- 
chinery," &c.,  placed  in  such  building.     Id. 

3.  S.,  the  owner  of  a  building,  contracted  with  F.  &  M.  to  place  therein 

a  passenger  elevator.  Subsequently,  S.  sold  the  property  to  L., 
and  the  elevator  remaining  unpaid  for,  F.  &  S.  filed  a  notice  of 
their  intention  to  assert  alien  against  the  property.  L.  there- 
upon filed  an  undertaking,  as  provided  by  the  Mechanics'  Lien 
Law,  for  the  release  of  the  property  from  the  lien  claimed,  with 
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himself  as  principal  and  three  others  as  sureties.  A  bill  was 
filed  by  F.  &  M.  against  L.  and  the  sureties  to  enforce  the  lien, 
praying  for  a  personal  decree  against  the  defendants.  Error 
being  assigned  that  S.  was  a  necessary  party  to  the  bill,  Held: 
That  S.  was  not  a  necessary  party,  no  process  or  decree  against 
him  being  prayed  for,  and  it  not  being  shown  that  he  was  bound 
by  covenant  in  his  deed  against  incumbrances,  or  that  he  was  in 
any  way  interested  in  the  property.     Id. 

4.  In  a  suit  to  enforce  a  mechanics'  lien,  the  burden  is  on  the  com- 

plainant to  show  by  clear  proof  when  the  buildings  were  com- 
menced, the  nature  and  character  of  the  work  or  materials 
furnished,  and  the  date  of  the  completion  of  the  buildings  ;  and 
a  failure  to  establish  these  facts,  to  a  reasonable  intent,  will 
cause  a  failure  to  establish  the  claim  to  a  lien.  Brown  z/. 
Waring,  378. 

5.  Where  a  mechanics'  lien  law  requires  a  notice  of  lien  to  be  filed 

within  three  months  after  the  completion  of  the  building  against 
which  the  lien  is  sought  to  be  enforced,  the  time  of  filing  the 
notice  will  not  date  from  the  time  of  the  putting  in  of  fixtures, 
such  as  stoves,  electric  bells  and  gas  fixtures,  unless  such  fix- 
tures are  embraced  in  the  contract  for  the  construction  of  the 
building.     Id. 

MISJOINDER  OF  PARTIES.  See  Equity  Pleading  and  Practice,  3. 

MORTGAGE,   ASSUMPTION   OF  BY   PURCHASER  OF  LAND. 
See  Principal  and  Surety. 

MORTGAGE,  FORECLOSURE  OF.     See  Deed  of  Trust,  Fore- 
closure of;  Equity  Pleading  and  Practice,  6. 

MULTIFARIOUSNESS.     See  Equity  Pleading  and  Practice,  3. 

MUNICIPALITY.     See  Contracts,  5  ;  Injunctions  ;  Instructions 
TO  Jury,  3. 

MUNICIPAL  OFFICERS.    See  Injunctions. 

MUNICIPAL  ORDINANCE.    See  Constitutional  Law. 

NECESSARY  PARTIES.     See  Equity  Pleading  and  Practice,  9  ; 

Mechanics'  Liens,  3. 
NECESSITY.     See  Partnership,  4. 
NEGLIGENCE.     See  Evidence,  i,  5 ;  Damages  ;  Indictment,  3,  4. 

One  cannot  escape  the  consequences  of  his  own  negligence  merely 
because  another  person,  with  whom  he  has  no  connection,  or 
over  whom  he  has  no  control,  may  have  contributed  to  the 
injury  complained  of  by  a  wrongful  or  negligent  act.  Railroad 
Co.  V,  Jones,  '200. 
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NEW  PROMISE.    See  Statute  of  Limitations,  3. 
NEW  TRIAL. 

I.  It  is  within  the  sound  discretion  of  a  triad  jadge  to  set  aside  the 
verdict  of  a  jury  and  grant  a  new  trial,  and  an  appellate  court 
will  not  disturb  his  action  unless  it  clearly  appears  that  he 
exceeded  the  bounds  of  that  discretion.  Woods  v.  Railroad, 
165. 

2  Whether  in  causes  pending  in  the  Genera]  Term  of  the  Supreme 
Court  of  this  District,  which  were  transferred  to  this  court  by 
the  act  of  Congress  creating  the  Court  of  Appeals,  this  court 
has  the  jurisdiction  which  was  possessed  by  that  court  under 
Sec.  805,  R.  S.  D.  C,  to  review  on  appeal  the  action  of  a  trial 
court  in  refusing  a  motion  for  a  new  trial  on  the  ground  of  the 
insufficiency  of  the  evidence  to  sustain  the  verdict,  quare, 
Gleeson  v.  Railroad  Co.,  185. 

NON-TRADING  PARTNERSHIPS.     See  Partnerships,  3. 

NOTARIES  PUBLIC.     See  Bills  and  Notes,  i. 

NOTICE.    See  Notice  of  Ownership  of  Land  ;  Notice  of  Protest  ; 
Partnership,  6,  7. 

NOTICE  OF  LIEN.    See  Mechanics'  Lirn,  i,  3. 

NOTICE  OF  OWNERSHIP  OF  LAND. 

The  possession  that  is  required  to  put  a  purchaser  of  real  estate  upon 
inquiry  as  to  its  true  ownership,  must  be  open,  distinct  and 
unequivocal.     Hay  ward  v,  Mayse,  133. 

NOTICE  OF  PROTEST.    See  Bills  and  Notes,  i. 

NOTICE  TO  CREDITORS.    See  Deeds,  2. 

NUDUM  PACTUM.    See  Contracts,  4. 

PARENT  AND  CHILD. 

Where  a  father  or  mother,  or  other  person  in  loco  parentis,  who  is  a 
debtor  of  his  or  her  child,  makes  an  advancement  to  the  child 
upon  marriage,  or  upon  any  other  occasion,  the  advancement 
will  be  presumed  to  be  a  satisfaction,  or  satisfaction  pro  tanfo, 
of  the  debt.     Patten  v.  Glover,  466. 

PARTIAL  PAYMENTS.    See  Administration,  3 ;  Statute  of  Lim- 
itations, 2. 
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PARTNERSHIP. 


1.  One  partner,  during  the  existence  of  a  partnership,  entered  into  an 

agreement  with  a  third  party,  without  the  knowledge  of  his  co- 
partner, to  lease  the  property  in  which  the  partnership  business 
was  conducted.  The  transaction  was  discovered  by  the  second 
partner,  who  notified  the  other  of  his  conditional  acceptance  of 
the  proposed  arrangement,  but  reserved  the  right  to  repudiate 
it ;  whereupon,  the  agreement  was  surrendered  by  the  partner 
making  it :  Heldy  That  the  advantages  sought  or  gained  by  the 
first  partner  in  his  secret  negotiations  for  the  lease,  were  too 
vague  and  indefinite  to  form  the  basis  of  compensation  to  his 
co-partner  in  a  partnership  accounting.     Cooper  v,  Olcott,  123. 

2.  The  liability  of  partners  on  partnership  contracts,  except  where  it 

is  of  a  special  nature,  is  joint  and  several,  and  an  assumpsit 
when  made  is  made  by  all  and  by  each.  Presbrey  v,  Thomas, 
171. 

3.  In  non-trading  partnerships  the  partners  have,  prima  faciCy  no  im- 

plied power  to  bind  each  other  by  commercial  paper  in  th«  firm 
name.     Id. 

4.  Such  power  in  an  individual  partner  can  only  arise  from  the  con- 

sent of  the  other  partners  or  from  necessity  or  usage,  the  bur- 
den of  proving  which  is  upon  the  holder  of  such  paper.    Id. 

5.  It  is  not  within  the  general  scope  of  the  authority  of  one  partner  to 

make  or  endorse  negotiable  paper  in  the  firm  name,  for  the 
accommodation  of  third  parties,  and  the  holder  of  such  paper 
with  notice  of  the  nature  of  the  endorsement,  cannot  recover 
against  the  firm  unless  he  can  show  the  assent  or  ratification  of 
the  other  partners.    Id. 

6.  Where  such  an  endorsement  is  apparently  made  in  the  regular 

course  of  business,  but  the  proof  shows  that  the  partner  making 
the  endorsement  acted  fraudulently  or  in  excess  of  his  author- 
ity, the  burden  of  proof  is  on  the  holder  of  the  paper  to  show 
that  he  acted  bona  fide  in  taking  the  paper,  and  took  it  without 
notice,  before  maturity  and  in  the  regular  course  of  business.  Id. 

7.  Unless  the  holder  of  such  paper  shows  that  he  is  a  bona  fide  holder 

for  value,  without  notice,  a  waiver  in  the  firm  name  of  notice  of 
demand  and  non-payment,  by  the  partner  making  the  endorse- 
ment, would  not  bind  his  co-partner.     Id. 

PARTNERSHIP  ACCOUNTING.    See  Partnership,  i. 
PARTITION.    See  Appealable  Orders,  5. 
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A  court  of  equity  will  not  decree  partition  of  real  estate,  or  sale  for 
partition,  where  the  title  of  the  complainant  is  disputed  by  the 
defendant,  but  will  not  retain  the  bill  in  order  to  give  the  com- 
plainant an  opportunity  to  establish  his  title  at  law.  Mudd  v. 
Grinder,  418. 

PASSENGERS.    See  Street  Railways. 

PAYMENT  ON  ACCOUNT.  See  Administration,  3 ;  Statute  op 
Limitations,  2. 

PECUNIARY  LEGACY.     See  Wills,  8. 

PENAL  STATUTES.  ACTIONS  ON.     See  Indictment,  i. 

PENALTY,  ACTION  FOR.    See  Indictment,  i. 

PERPETUITIES.     See  Wills.  10. 

PERSONAL  INJURIES.     See  Damages. 

PLEADING  AND  PRACTICE.  See  Appealable  Orders,  5;  Con- 
tracts, 3 ;  Criminal  Law,  i  ;  Equity  Pleading  and 
Practice  ;  Instructions  to  Jury  ;  New  Trial  ;  Verdict  ; 
Wills,  2. 

1.  Whether  a  plea  of  nul  tiel  corporation  to  a  scire  facias  to  revive  a 

judgment  against  a  corporation,  is  a  plea  in  abatement  or  a  plea 
in  bar,  quaere.     Brown  v.  Delafield  &c  Cement  Co.,  232. 

2.  A  plea  to  a  scire  facias  to  revive  a  judgment  against  a  corporation, 

stating  that  the  corporation  *<  was  dissolved  and  ceased  to  have 
any  existence  as  a  corporation,"  prior  to  the  issuance  of  the 
scire  facias,  is  demurrable,  as  stating  a  conclusion  of  law.     Id. 

3.  It  is  not  necessary  in  ejectment  to  plead  the  Statute  of  Limitations, 

so  as  to  have  the  benefit  of  it,  when  the  general  issue  is  pleaded, 
as  evidence  of  adverse  possession  js  admissible  under  the 
general  issue,  the  reason  being  that  adverse  possession  for  the 
statutory  period  of  limitation  not  only  bars  such  an  action  but 
creates  a  title  in  the  possessor.    Morris  v.  Wheat,  237. 

POLICE  COURT. 

I.  Under  the  act  of  Congress  of  March  3,  1893,  regulating  the  sale  of 
Liquor  in  the  District  of  Columbia,  section  15  of  which  pro- 
vides that  «  prosecution  for  violations  of  the  provisions  of  this 
act  shall  be  on  information  filed  in  the  Police  Court  by  the 
Attorney  of  the  District  of  Columbia,"  an  information  was 
filed  against  D.  in  the  name  and  on  behalf  of  the  District  of 
Columbia  :  Ifeldt  That  the  information  was  properly  filed  in 
the  name  of  the  District,  and  not  the  United  States.  Dempsey 
V,  Dist,  of  Col.,  63. 
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2.  The  Police  Court  of  this  District  has  power  to  hear  and  determine 
cases  arising  under  the  act  of  Congress  of  January  26,  1887,  ch. 
46,  regulating  insurance  in  the  District  of  Columbia,  and  sub- 
jecting offenders  against  that  statute  to  a  penalty  of  $100  for 
each  offense.     Ransdell  v,  Patterson,  489. 

POSSESSION.    See  Notice  of  Ownership  of  Land. 

POWERS. 

1.  Where  it  is  the  duty  of  a  trustee  to  execute  a  power,  it  is  not  discre- 

tionary with  him  whether  he  will  execute  it  or  not.  The  prin- 
ciple applicable  to  trusts  will  be  adopted,  and  his  refusal,  neg- 
ligence, accident  or  other  circumstances  will  not  be  permitted 
to  disappoint  the  interests  of  those  for  whose  benefit  he  was 
clothed  with  the  power.     Fitzgerald  v»  Wynne,  107. 

2.  But,  although  the  right  of  a  cestui  que  trust  to  require  a  conveyance 

from  his  trustee  may  be  quite  clear  in  the  view  of  the  court,  yet 
if  the  trustee  in  refusing  to  convey  has  acted  bona  fide  and  pn 
apparent  circumstances  of  doubt  as  to  the  right  of  the  cestui 
que  trust  to  receive  the  conveyance,  he  will  not  be  charged  with 
the  costs  of  a  suit  brought  to  compel  a  conveyance.    Id. 

PRAYER  FOR  GENERAL  RELIEF.     See  Equity,  5. 

PRAYER  FOR  INSTRUCTIONS.    See  Instructions  to  Jury. 

PREMIUMS.    See  Life  Insurance. 

PRESUMPTIONS.    See  Evidence,  3,  4;  Legacies. 

PRINCIPAL.     See  Principal  and  Agent. 

PRINCIPAL  AND  AGENT. 

All  profits  directly  or  indirectly  made  by  an  agent  in  the  course  of  or 
in  connection  with  his  employment,  belong  absolutely  to  his 
principal,  who  may  require  of  the  agent  an  account  thereof;  but 
to  entitle  the  principal  to  the  benefit  of  this  rule,  the  profits 
must  have  been  made  by  the  agent  in  the  course  of  his  employ- 
ment cts  agent  and  without  the  consent  of  his  principal.  Wheeler 
V.  Ryon,  142. 

PRINCIPAL  AND  SURETY.    See  Administration,  i  ;    Jurisdic- 
tion, 2,  3;  Undertaking. 

I.  The  purchaser  of  land  subject  to  a  mortgage,  who  assumes  pay- 
ment thereof  is,  as  between  himself  and  his  vendor,  the  princi- 
pal debtor,  while  the  liability  of  the  vendor  to  the  mortgagee, 
or  his  assignee,  is  that  of  surety.     Willard  v.  Wood,  44. 
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2,  And,  by  the  application  of  a  general  principle  of  eqaity  that  a  cred- 

itor may  obtain  the  benefit  of  all  collateral  securities  for  the 
payment  of  the  debt,  which  the  surety  for  the  principal  debtor 
may  hold  for  his  indemnity,  the  mortgagee  may  avail  himself  of 
covenants  or  agreements  of  a  subseqaent  purchaser  of  the 
mortgaged  premises,  who  assumes  the  payment  of  the  mortgage 
debt,  such  subsequent  purchaser  occupying  the  position  of 
principal  debtor  as  between  himself  and  his  grantor.     Id. 

3.  But  the  mortgagee,  or  his  assignee,  can  have  no  greater  right  than 

the  mortgagor  had  against  the  grantee,  and  if  the  right  of  the 
mortgagor  against  his  grantee  has  become  extinguished  or 
barred,  or  in  any  manner  released,  the  right  of  substitution  is 
gone.     Id. 

PRIOR  JUDGMENT.    See  Estoppel. 

PRIVILEGED  COMMUNICATIONS.    Sec  Evidence,  7. 

PROBATE  OF  WILL.     See  Wills,  i,  2,  3. 

PROCESS.    See  Mechanics*  Liens,  3. 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

PROPER  PARTIES.    See  Equity  Pleading  and  Practice,  9;  Me- 
chanics' Liens,  3. 

PROSECUTING   OFFICER,  MISCONDUCT  OF.    See  Criminal 
Law. 

PROTEST.     See  Bills  and  Notes,  i. 

PROVIDENTIAL  VISITATION.     See  Act  of  God. 

PROXIMATE  CAUSE.    See  Indictment,  4. 

PUBLIC  POLICY.     See  Assignments,  3;   Contracts,  2;  Corpo- 
rations, 1 ;  Husband  and  Wife,  3. 

PUBLIC  WORKS.    See  Injunctions,  3  ;  Trespass. 

PURCHASE,  ESTATES  BY.    See  Wills.  13,  14. 

PURCHASER  AT  TRUSTEE'S  SALE.    See  Trustee's  Sale  ;  Deed 
OF  Trust,  i. 

PURCHASER  OF  LAND.    See  Principal  and  Surety,  i. 

PURCHASE  OF  REAL  ESTATE,    See  Notice  of  Ownership  of 
Land. 

RAILROADS.    See  Street  Railways. 

RATIFICATION.    See  Partnership,  5. 

REAL  ESTATE,  ALIEN  HOLDING  OF.     See  Aliens. 
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REAL  ESTATE,  DESCRIPTION  OF.     See  Equity  Plkadino  and 
Practice,  8.  ' 

RECKLESS  INJURY.     See  Damages. 

RECORDATION  OF  DEEDS.     See  Deeds,  2,  3. 

RECORD  TITLE.     See  Cloud  on  Title,  4. 

REDEMPTION    OF    MORTGAGE.    See    Equity    Pleading    and 
Practice,  6. 

REMITTITUR  OF  VERDICT.     See  Verdict. 

REMAINDERS.     See  Wills,  id,  ii,  14. 

RENT.    Sec  Landlord  and  Tenant,  2. 

RESCISSION.    See  Equity,  4. 

RES  GESTAE.     See  Evidence,  5,  6. 

RESULTING  TRUST.    See  Evidence,  3,  4. 

REVERSIBLE  ERROR.    See  Instructions  to  Jury. 

REVERSIONS.    See  Equity  Pleading  and  Practice,  9 ;  Wills,  14. 

RULE  IN  SHELLEY'S  CASE. 

1.  The  rule  in  Shelley's  case  is  equally  applicable  to  the  limitatioBs 

of  equitable  as  to  legal  estates ;  but  the  estate  of  the  ancestor 
and  the  limitation  to  the  heirs  must  be  of  the  same  quality,  that 
is,  both  must  be  legal  or  both  equitable.  Sims  v.  Georgetown 
College,  72. 

2.  The  same  words  that  create  an  estate  in  fee  simple,  or  an  estate  in 

fee  tail,  in  legal  estates,  will,  when  applied  to  an  equitable 
estate,  create  an  estate  in  fee  simple  or  fee  tail  in  that  estate.  Id. 

3.  And  the  only  exception  to  the  rule  in  its  application  to  equitable 

estates  is  where  a  court  of  equity  is  called  upon  to  direct  the 
execution  of  an  executory  trust,  in  which  case  the  court  will 
apply  the  rule  or  not,  as  will  best  subserve  the  purpose  and 
intent  of  the  author  of  the  trust.     Id. 

4.  An  executory  trust  is  where  a  trust  is  created  either  by  stipulation 

or  direction,  in  express  terms  or  by  necessary  implication,  to 
make  a  settlement  or  conveyance  to  uses,  or  upon  trusts  which 
are  simply  indicated  but  not  finally  declared  by  the  instrument 
containing  the  stipulation  or  direction ;  and  the  form  and  limi- 
tations of  the  settlement  or  trusts  are  subsequently  directed  by 
the  court     Id. 
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5*  By  a  devise  to  a  daughter  for  life  and  after  her  death  *<to  her 
heirs,  share  and  share  alike,"  the  first  taker,  under  the  rule  in 
Shelley's  case,  takes  a  fee.  The  additional  words,  *' share  and 
share  alike,"  following  the  word  **  heirs  '*  will  not  control  the 
legal  import  of  such  word  of  limitation.     Id. 

6.  A  devise  to  a  woman  to  her  separate  use  free  from  the  control  of  her 
husband,  does  not  alter  the  nature  of  the  estate  devised,  so  as  to 
interfere  with  the  application  of  the  rule  in  Shelley's  case,  where 
the  rule  would  otherwise  apply.  To  separate  use  is  distinct 
from  the  estate  vested.     Id. 

RULES  OF  COURT.    See  Equity  Pleading  and  Practicb,  i. 

SALE  OF  REAL  ESTATE.     See  Trustee's  Sale;  Deed  of  Trust. 

SATISFACTION  OF  DEBT.     See  Legacies  ;  Parent  and  Child. 

SCANDALOUS  AND  IRRELEVANT  MATTER.     See  Alimony,  5. 

SCIRE  FACIAS.     See  Pleading  and  Practice,  1,  2. 

SEPARATE  ESTATE.     Sec  Married  Women's  Act,  2. 

SEPARATION,  ARTICLES  OF.     See  Husband  and  Wife,  3. 

SETTLEMENTS.     See  Executory  Trusts. 

SEVENTY-THIRD  RULE.    See  Landlord  and  Tenant,  6,  8,  9. 

SEWERS.     See  Instructions  to  Jury,  3 ;  Estoppel. 

"  SHARE  AND  SHARE  ALIKE."     See  Rule  in  Shelley's  Case,  5. 

SHELLEY'S  CASE,  RULE  IN.     See  Rule  in  Shelley's  Case. 

SOLDIERS'  HOME,  DIST.  OF  COL. 
The  sale  of  intoxicating  liquor  within  one  mile  of  the  Soldiers'  Home 
in  this  District  is  a  violation  of  law ;  Construing  acts  of 
Assembly,  D.  C,  of  August  23,  1871  and  June  20,  1872,  an  act 
of  Congress  of  March  3, 1893,  27  Stats.,  563.  Dempsey  v,  Dist. 
of  Col.,  63. 

SPECIALTY.     See  Contracts,  1. 

SPECIFIC  PERFORMANCE.  See  Husband  and  Wife,  4;  Equity 
Pleading  and  Practice,  8. 

STATUTE  OF  FRAUDS.     See  Bills  and  Notes,  3. 

STATUTE  OF  LIMITATIONS.  See  Administration,  3;  Appeal- 
able  Orders, 3;  Equity,  1 ;  Decedents'  Estates;  Plead- 
ing and  Practice,  3. 
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1.  The  statutory  period  of  limitation  applicable  to  actions  on  simple 

contracts  in  this  District,. applies  to  an  action  brought  here 
upon  a  contract  which  has  the  effect  of  a  specialty  in  the  place 
where  made,  but  which  is  a  simple  contract  here.  Willard  v. 
Wood,  44. 

2.  There  can  be  no  better  evidence  of  a  subsisting  indebtedness  with 

the  indication  of  willingness  to  pay  it,  which  constitutes  a 
new  promise  sufficient  to  avoid  the  bar  of  the  statute  of  limita- 
tions, than  payment  of  money  by  the  debtor  on  account  of  the 
indebtedness.     Cooper  v,  Oicott,  123. 

3.  A  promise  to  pay  an  indebtedness  at  any  time  the  creditor  should 

need  it,  even  if  the  debtor  had  to  sell  stock  to  do  it,  is  not  a 
conditional  promise  to  pay,  but  is  an  acknowledgment  and  new 
promise,  sufficient  to  avoid  the  bar  of  the  statute  of  limita- 
tions.    Id. 

STATUTES.    See  Statutory  Construction. 
The  following,  among  others,  referred  to, commented  upon  or  explained 
in  the  cases  cited  and  at  the  pages  given. 

Acts  of  Congress. 

1801,  February  17,  %  Stats.,  103.     (Dist.  of  Col.)    Tolman  v.  Tol- 

man,  305. 
i860,  ch.  158  (Divorces,  Dist.  of  Col.)     Id. 

1866,  June  I,  14  Stats.,  54.     (Attachments,  Dist.  of  Col.)     Ten- 

ney  v,  Taylor,  228  ;  Richmond  v.  Cake,  459. 

1867,  February  5.     (Exemptions,  Dist.  of  Col.)     Id. 

1867,  February  22,  14  Stats.,  403.  (Judicial  proceedings,  Dist.  of 
Col.)  Tenney  v.  Taylor,  228;  Richmond  v.  Cake, 
458  et  seq. 

1869,  April  10.     (Married  Women's  Act,  Dist.  of  Col.),  16  Stats,, 
45.     Sims  V.    Georgetown    College,  86;    Ambler  v, 
Ames,  198 ;  McCormick  v,  Hammersley,  317  et  seq. ;  ' 
Uhler  2/.  Adams,  398. 

1878,  April  29,  ch.  69,  20  Stats.,  39.    (Recordation  of  deeds,  Dist. 
of  Col.)     Fitzgerald  V.  Wynne,  1 21-2. 

1878,  June  II,  ch.  180,  20  Stats.,  106.  (Organic  Act,  Dist.  of  Col.) 
Downing  v,  Ross,  255  et  seq. 

1880,  June  16,  21   Stats.,  284.     (Claims  against  Dist.  of   Col.) 

Gray  v,  D.  C,  22  et  seq. 

1881,  March  3,  21  Stats.,  466.     (Claims  against  Dist.  of  Col.)     Id. 
1884,  July  2,  23  Stats.,  64.     (Mechanics'  Liens,  Dist.  of  Col.) 

Lefler  v,  Forsberg,  36  et  seq. ;  Brick  Co.  v,  D.  C,  355 
et  seq. ;  Brown  v.  Waring,  380. 
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1887,  Jan.  26,  ch.  46,  24  Stats.,  366.     (To  regulate  Insurance  in 
Dist.  of  Col.)     Ransdell  v,  Patterson,  492  et  seq. 

1887,  March   3,  24   Stats.,  441   (Holding  of  Land  by   Aliens). 

Johnson  v.  El  kins,  441. 

1888,  Jaly  9,  ch.  597,  25  Stats.,  246.    (Record  of  Will  as  Evi- 

dence).    Fitzgerald  V.  Wynne,  ii6. 
1891,  February  28,  26  Stats.,  797.    (Sale  of  Liquors  within  one 
mile  of  Soldier'  Home,  Dist.  of  Col.)     Dempsey  v,  D.  C, 
64  et  seq. 

1891,  March  3,  ch.  536,  26  Stats.,  848.    (Police  Court,  Dist.  of 

Col.)     Ransdell  v,  Patterson,  494. 

1892,  July  23,  ch.  236,  27    Stats.,  261.    (Police  Court,  Dist.  of 

Col.)     Id. 

1893,  February  9,  27   Stats.,  434.     (Court  of  Appeals,  D.  C.) 

Ambler  v.  Archer,  97  et  seq ;  In.  re  Petition  of  Walter, 

188  ;  Morris  v.  Wheat,  239. 
1893,  February  24,  2  Supp.  R.  S.  U.  S.,  90.     (Assignments  for 

benefit    of    creditors.)     Kansas    City   Packing   Co.   v. 

Hoover,  272. 
1893.  March  3,  ch.  199,  27  Stats.,  537.     (Appropriation  for  streets 

and  avenues,  Dist.  of  Col.)     Downing  v.  Ross,  256. 
1893,  March  3,   27  Stats.,  563.     (Sale  of  liquor,  Dist.  of  Col.) 

Bush  V,  D.  C,  7  et  seq. ;  Dempsey  v,  D.  C.,64  etseq. 

Revised  Statutes  of  the  United  States. 

Section  858.  (Evidence).     Patten  v.  Glover,  477-8. 

T091.  (Interest  on  claims  against  the  Government).    Gray 
V.  D.  C,  25. 

Rkvised  Statutes  op  the  Dist.  op  Col. 

Section  569.  (Corporate  Stock).    Ambler  v»  Archer,  104. 

677~9>  (Landlord  and  Tenant  Act).     Richmond  v.  Cake, 

458  et  seq. 
Chapter  20.  (Mechanics'  Liens,  Dist.  of  Col.)     Lefler  v.  Fors- 

berg,  36  et  seq. 
693.  (Mechanics'  Liens,  Dist.  of  Col.)     Id. 
696.  (Mechanics'  Liens,  Dist.  of  Col.)     Id. 
709-10.    (Garnishment  by  Sub-Contractor).     Columbia 

Brick  Co.  ».  D.  C,  355  et  seq. 
713.  (Usury).     Gray  v,  D.  C,  26. 
715-6.  (Usury).     Presbrey  V.  Thomas,  177. 
727-30.  (Married  Women's  Act).     Sims  v,  Georgetown 

College,  86  ;  Ambler  v,  Ames,  198  ;  McCormick 

V.  Hammersley,  317  et  seq. ;  Uhler  v.  Adams, 

398  et  seq. 
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740,  (Divorces).     Tolman  v.  Tolman,  311. 

766.  (Divorces).     Id. 

772.  (Appealable  Orders).     Edelin  v,  Lyon,  91  ;  Morris 

V,  Wheat,  238.     Hay  ward  z'.  Holman,  323  et  seq. 
782.  (Attachments).     Richmond  z/.  Cake«  459. 
797.  (Exemptions).     Id. 

800.  (Practice,  Sup.  Ct.,  D.  C.)     Ambler  v.  Archer,  97. 
804-5.  (Practice,  Sup.  Ct.,  D.  C,  new  trial.)     Hay  ward 

V,  Holman,  323  et  seq. 
805.  (Practice,  Sup.  Ct.,  D.  C,  motion  for  new  trial  for 

insufficiency  of  evidence).    Gleeson  v.  Railroad, 

188. 
808.  (Enforcement  of  liens,  Dist.  of  Col.)    Richmond  v. 

Cake,  458-61. 
827.  (Joint    obligations,  actions    upon).      Presbrey    v. 

Thomas,  176. 
839.  (Interest  on  Judgments).     Gray  v.  D.  C,  26-7. 
1028.  (Appeals  from  justices  of  the  peace).     Tenney  v, 

Taylor,  228. 

Statutes  op  Maryland. 

1715,  Ch.  23,  (Limitations  of  actions).     Willard  v.  Wood,  59. 

1777,  Ch.  12,  Sec.  14,  (Alimony,  causes  for).  Tolman  z/.  Tolman, 
306  et  seq. 

1786,  Ch.  45,  (to  direct  descents).     Dengle  v.  Brown,  429. 

1798,  Ch.  loi,  Sub-cb.  5,  Sec.  2,  (Ancillary  administration).  Wil- 
lard V.  Wood,  62. 

1798,  Ch.  loi,  Sub-ch.  8,  Sec.  18,  (Claims  against  Decedent's 
Estates).     Patten  z/.  Glover,  479-80. 

1798,  Ch.  101,  Sub-ch.  14,  Sees.  2,  11  and  15,  (Testamentary 
act).     In  re  McKnight,  28  et  seq. 

1798,  Ch.  loi,  Sub-ch.  15,  Sees.  16  and  17,  (Probate  of  wills). 
Fitxgerald  z/.  Wynne,  117. 

1822,  Ch.  162,  (Joint  tenancies).     O'Brien  z/.  Dougherty,  163. 

Acts  op  the  Legislative  Assembly,  Dist.  op  Col. 

1871,  August  23,  Webb's  Digest.   (Sale  of  Liquor,  D.  C.)     Bush 

V,  D.  C,  2  et  seq. ;  Dempsey  v,  D.  C,  70  et  seq. 

1872,  June  22,  Webb's  Digest.     (Sale  of  Liquors,  D.  C.)    Id. 

British  Statutes. 

13  Elizabeth,   Ch.   5.     (Fraudulent   Conveyances).     Kan.   City 

Packing  Co.  v.  Hoover,  272. 
25  Geo.  II,  Ch.  6,  sec.   i.    (Attestation  of  Wills).     O'Brien  z'. 

Dougherty,  162. 
37  Victoria.     (Infants'  Relief  Act).     Utermehlev.  McGreal,  368. 
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STATUTORY  CONSTRUCTION.     See  Administration,  i. 

1.  In  construing  a  statute,  its  subject  matter,  reason  and  effect  must 

all  be  looked  into,  and  if  its  words,  taken  literally,  bear  an  un- 
reasonable signification,  there  may  be  some  deviation  from  the 
ordinary  sense,  unless  it  be  plain  that  such  signification  only 
was  intended.     Bush  v,  Dist.  of  Col.,  i. 

2.  While  it  is  not  within  the  judicial  power,  by  construction,  to -cure 

defects  which  may  render  laws  unjust  or  even  oppressive,  if 
they  clearly  exist ;  yet  no  statute  should  be  so  construed  as  to 
render  it  unreasonable  or  unjust  in  its  operation,  if  there  be 
room  for  construction  at  all.     Id. 

3.  Where  an  act  of  Congress,  regulating  the  sale  of  liquor,  repeals 

the  old  law  under  which  the  liquor  traffic  was  conducted,  but 
makes  no  radical  change  in  public  policy  concerning  such 
traffic,  and  there  is  no  expressed  intent  to  revoke  and  annul 
licenses  granted  under  the  old  law,  the  right  of  the  holder  of 
such  a  license  to  sell  thereunder,  continues  until  the  expiration 
of  the  license  ;  construing  act  of  Congress  of  March  3,  1893,  27 
Stats.  563.     Id. 

STOCK.     See  Corporations,  i. 

STRANGER  TO  TITLE,  DEED  OF.     See  Cloud  on  Title,  2. 

STREET  RAILWAYS.     See  Evidence,  i,  5. 

1.  When  a  street  car  is  in  motion  it  is  the  duty  of  a  passenger,  desir- 

ing to  alight,  to  give  notice  of  his  desire  to  the  conductor, 
whose  duty  is  then  to  cause  the  car  to  be  stopped  at  the  proper 
place.     Railroad  Co.  v,  Jones,  200. 

2.  But  when  a  car  has  been  stopped  to  let  off  and  take  on  passengers 

at  a  crossing,  it  is  the  conductor's  duty  to  ascertain  what 
passengers  intend  to  alight,  and  to  hold  the  car  long  enough 
to  enable  them  to  alight  in  safety,  by  exercising  reasonable 
diligence,  and  not  to  start  the  car  again  until  the  last  one  has 
left  it.     Id. 

SUB-CONTRACTORS.    See  Contractors. 

SUBROGATION.    See  Deed  of  Trust,  3 ;  Principal  and  Surei'y,  3. 

SUFFICIENCY  OF  EVIDENCE  TO  SUSTAIN   VERDICT.     See 
New  Trial,  2. 

SURETIES.    See  Administration,  i  ;  Mechanics'  Liens,  3;   Prin- 
cipal AND  Surety. 

SURVIVORSHIP.  WORDS  OF.     See  Wills,  4,  7- 

SYNDICATES.     See  Equity,  5. 
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TACIT  LIEN.    Sec  Landlord  and  Tenant,  2. 

TAX  DEED.    See  Cloud  on  Title,  4,  5,  6. 

TAXES,  ARREARS  OF.     See  Cloud  on  Title,  6. 

TAXPAYERS.    Sec  Injunctions,  i. 

TAX  SALE.    Sec  Cloud  on  Title,  4,  5,  6. 

TENANCY  BY  THE  CURTESY.     Sec  Curtesy. 

TENANT.    See  Landlord  and  Tenant. 

TENANTS  IN  COMMON.     Sec  Wills,  6,  7. 

TESTAMENTARY  ACT.     Sec  Administration,  i. 

TESTAMENTARY  INTENT.     See  Wills,  4,  7,  9,  11. 

TITLE.     See  Cloud  on  Title  ;  Partition. 

TRANSFER  AGENT.    See  Evidence,  5. 

TRESPASS. 

When  a  public  structure  of  a  permanent  nature  is  constructed  by  the 
public  authority,  and  in  the  performance  of  the  work  private 
property  is  invaded  and  appropriated  without  the  proper  pre- 
liminary proceedings  that  would  justify  such  appropriation,  the 
owner  of  the  property  is  entitled  to  his  suit  for  the  trespass, 
and  the  recovery  of  adequate  damages  ;  but  the  structure  can- 
not be  treated  as  a  continuing  nuisance,  and  one  recovery  will 
bar  all  subsequent  suits,  and  must  be  considered  as  the  equiv- 
alent of  what  would  have  been  awarded  in  the  first  instance  as 
damages  under  condemnation  proceiedings.  Dist.  of  Col.  v, 
Hutchinson,  403. 

TRIAL.    See  New  Trial;  Verdict;  Instructions  to  Jury,  i,  a. 

TRUSTEES.     See  Equity,  5. 

1.  Where  it  is  the  duty  of  a  trustee  to  execute  a  power,  it  is  not  dis- 

cretionary with  him  whether  he  will  execute  it  or  ncit.  The 
principle  applicable  to  trusts  will  be  adopted,  and  his  refusal, 
negligence,  accident  or  other  circumstances  will  not  be  per- 
mitted to  disappoint  the  interests  of  those  for  whose  benefit  he 
was  clothed  with  the  power.     Fitzgerald  v,  Wynne,  107. 

2.  But,  although  the  right  of  a  cestui  que  trust  to  require  a  conveyance 

from  his  trustee  may  be  quite  clear  in  the  view  of  the  court,  yet 
if  the  trustee  in  refusing  to  convey  has  acted  bona  fide  and  on 
apparent  circumstances  of  doubt  as  to  the  right  of  the  cestui 
que  trust  to  receive  the  conveyance,  he  will  not  be  charged  with 
the  costs  of  a  suit  brought  to  compel  a  conveyance.    Id. 
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TRUSTEES'  SALE. 

The  effect  of  a  decree  in  equity  vacating  a  trustees'  sale  under  a  deed 
of  trust,  is  to  restore  the  parties  interested  to  the  positions 
occupied  by  them  before  the  sale  was  made,  Taylor  v,  Ins. 
Co. I  209. 

TRUSTS.    SeeEQumr,  5;  Executory  Trusts;  Powers,  1,2;  Trus- 
tees. 

ULTRA  VIRES.     See  Injunctions,  2. 

UNDERTAKING.    See  Jurisdiction,  2,  3. 

Whether  a  provision  in  an  undertaking  by  an  appellant  and  his  surety, 
to  abide  by,  perform  and  pay  a  judgment,  whereby  they  agree 
that  the  judgment  may  be  pronounced  against  them  both,  is 
effectual  as  a  waiver  by  the  surety  of  "the  day  in  court"  and 
"due  process  of  law,"  to  which  everyone  is  entitled*  ^i^^r^. 
Tenney  v.  Taylor,  223. 

USAGE.     See  Partnership,  4. 

USES.    See  Executory  Trusts  ;  Rule  in  Shelley's  Case,  4,  6. 

USURY. 
Usurious  interest  actually  paid  cannot  be  applied  to  the  discharge  of 
the  principal  debt ;  a  suit  for  its  recovery,  brought  within  one 
year,  is  the  exclusive  remedy ;  construing  Sec.  716,  R.  S.  D,  C. 
Presbrey  V,  Thomas,  171. 

VENDOR.    See  Principal  and  Surety,  i. 

VERDICT.  Sec  New  Trial,  2. 
It  is  only  in  those  cases  where  the  findings  of  a  jury  may  be  separated 
into  distinct  parts,  or  where  errors  readily  discernible  and  sep- 
arable may  have  increased  a  finding,  that  the  court  will  direct 
or  permit  a  remittitur  of  a  part  of  the  verdict.  Woods  v.  Rail- 
road, 165. 

VESTED  REMAINDER.     See  Wills,  10,  11,  14. 

VOID  JUDGMENTS.    See  Jurisdiction,  i,  2,  3. 

WAIVER.     See  Undertaking. 

WAIVER  OF  PROTEST.     See  Partnership,  7. 

WEIGHT  OF  EVIDENCE.     See  Evidence,  2. 

WILFUL  INJURY.     See  Damages. 
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WILLS.     See  Legacies;  Rule  in  Shelley's  Case,  2. 

1.  In  1866  certain  real  estate  in  the  District  of  Columbia  was  conveyed 

to  a  trustee,  in  trust  for  the  sole  use  and  benefit  of  a  married 
woman,  with  power  to  the  trustee  to  convey  to  such  uses  as  the 
cestui  que  use  should  by  deed  or  will  appoint,  and,  in  default  of 
such  appointment,  to  convey  to  her  heirs  at  law.  In  1886  the 
cestui  que  use  died.  Her  heirs  at  law,  in  1890,  filed  a  bill  in 
equity  for  the  execution  of  the  power  and  the  sale  of  the  real 
estate,  the  subject  of  the  power.  The  husband  of  the  cestui  que 
use,  by  way  of  defense,  asserted  that  his  wife  had  made  a  will 
giving  or  appointing  the  property  to  him  ;  that  the  will  had  been 
destroyed  in  the  life-time  of  the  testatrix,  and  he  offered  to 
prove  its  execution  and  contents.  The  testimony  showed  that 
the  husband  had  administered  upon  his  wife's  estate,  and  that 
no  effort  had  ever  been  made  to  obtain  probate  of,  or  to  other- 
wise establish  the  alleged  will :  Held^  That  before  setting  up 
such  a  will  as  the  foundation  of  a  right  or  claim,  it  should  have 
been  probated  or  other  appropriate  proceedings  taken  to  estab- 
lish its  contents  and  validity.     Fitzgerald  v.  Wynne,  107. 

2.  lu  such  a  case,  where  the  testimony  taken  wholly  fails  to  prove  the 

contents  of  the  alleged  will,  and  is  very  questionable  as  to  the 
legal  execution  of  the  paper,  the  court  will  not  direct  that  the 
bill  be  retained  to  enable  the  defendant  to  take  the  necessary 
and  appropriate  proceedings  to  have  the  will  established  and 
admitted  to  probate.     Id. 

3.  Strict  proof  is  required  to  establish  a  lost  or  destroyed  will.    Id. 

4.  Words  of  survivorship  in  a  devise  after  a  particular  estate,  in  the 

absence  of  a  clear  intention  to  the  contrary,  refer  to  the  death 
of  the  testator  and  not  to  the  termination  of  the  particular 
estate.     O'Brien  v,  Dougherty,  148. 

5.  Where  a  devise  is  to  a  class  of  heirs,  one  member  of  which  is  dis- 

qualified from  taking  by  reason  of  having  been  an  attesting 
witness  of  the  will,  the  estate  vests  as  an  entirety  in  the  mem- 
bers of  the  class  capable  of  taking  it,  as  if  the  disqualified 
member  did  not  exist.     Id. 

6.  And  the  estate  so  vests  whether  the  devise  be  to  the  class  as  joint 

tenants  or  tenants  in  common.     Id. 

7.  If  a  devise  be  to  the  surviving  children  of  the  testator  generally, 

without  any  expression  of  an  intent  that  they  shall  take  as 
tenants  in  common,  they  take  as  joint  tenants,  with  the  inci- 
dental right  of  survivorship  among  them.     Id. 
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8.  Where  a  pecuniary  legacy  was  made  payable  out  of  the  estate  of  the 

testator  after  the  death  of  his  wife,  who  was  sole  executrix, 
devisee  and  legatee,  and  the  personal  estate  was  of  small 
amount  and  of  a  character  likely  to  be  rendered  valueless  by 
the  life-long  use  by  the  widow :  Held^  That  the  legacy  was  a 
charge  upon  the  real  estate  after  her  death.     Id. 

9.  The  most  important  rule  in  the  construction  of  wills,  to  which  all 

other  rules  must  bend,  is,  that  the  intention  of  the  testator  must 
prevail,  when  not  inconsistent  with  the  rules  of  law.  Earn- 
shaw  V,  Daly,  218. 

10.  A  testator  devised  his  entire  estate  to  his  wife,  so  long  as  she 

might  live  and  remain  his  widow,  and  desired  her  to  see  his 
children  well  educated,  the  expense  of  which  was  to  be  paid 
out  of  the  general  income.  He  further  provided  that  after  the 
lawful  age  of  the  youngest  child,  the  property  should  be  sold 
and  the  proceeds  equally  divided  among  the  children  named. 
A  bill  in  equity  was  filed  after  the  death  of  the  widow  and 
before  the  majority  of  the  youngest  child,  by  one  holding  the 
title  of  one  of  the  children,  for  the  sale  of  the  estate  and  dis- 
tribution of  the  proceeds  :  ffeld^  That  the  estate  was  charged 
with  the  education  of  the  children ;  that  they  took  a  vested 
interest,  the  full  enjoyment  of  which  was  postponed  until  the 
majority  of  the  youngest,  and  that  such  postponement  was  not 
in  restraint  of  alienation  or  in  conflict  with  the  rule  against 
perpetuities.     Id. 

11.  A  testator  devised  a  house  and  lot  to  his  mother,  "to  have  and  to 

hold  during  her  natural  life,  and  after  her  death  to  my  son, 
upon  his  attaining  his  majority."  The  will  further  provided, 
that  in  event  of  the  testator's  mother  dying  before  his'  son 
attained  his  majority,  a  sister  of  the  testator  should  enjoy  the 
rents,  issues  and  profits  during  the  minority  of  the  son ;  and  in 
event  of  the  mother  surviving  the  son,  the  property  was  devised 
to  the  sister  upon  the  mother's  death.  The  residue  of  the 
estate,  real  and  personal,  was  devised  to  the  testator's  mother, 
**in  fee  simple"  :  Held^  That  taking  the  will  as  a  whole,  and 
it  appearing  that  it  was  the  intention  of  the  testator  to  leave 
no  part  of  his  estate  undisposed  of,  the  son  took  a  vested 
remaind'er  in  the  house  and  lot,  in  fee  simple,  postponed  in 
enjoyment  until  his  majority,  and  subject  to  defeasance  by  his 
death  before  the  death  of  the  testator's  mother,  in  which  event 
it  would  pass  to  the  sister.     Richardson  v,  Penicks,  261. 

12.  A  will  provided  that  an  estate  should  upon  the  death  of  the  devisee 

*(  descend  to  her  lawful  heirs,  and  should  she  die  without  legal 
issue,"  that  it  should  revert  to  the  estate  of  the  devisor :  Held^ 
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That  the  word  "  heirs"  was  intended  to  be  restricted  to  mean 
"heirs  of  the  body  "j  and  that,  therefore,  the  devisee  would 
take,  at  common  law,  an  estate  tail  general.  Dengel  v.  Brown, 
423. 

13.  Where  there  is  a  devise  by  a  testator  to  his  heir  of  an  estate,  the 

same  in  quality  and  quantity  as  the  heir  would  have  taken  if 
there  had  been  no  will,  the  heir  takes  by  descent  as  heir,  and 
not  by  purchase  as  devisee,  and  the  devise  is  void.  But  in 
order  that  this  rule  should  apply,  the  estate  must  be  precisely 
the  same,  both  in  quality  and  quantity.     Landic  v,  Simms,  507. 

14.  Where  a  testator  devises  his  estate  to  his  wife  for  life,  directing 

a  sale  thereof  after  her  death,  and  an  equal  division  of  the  pro- 
ceeds among  their  three  children,  and  provides  further,  that  in 
event  of  but  one  child  surviving  the  mother,  then  such  child 
shall  take  the  estate  in  fee  simple,  and  but  one  child  does  sur- 
vive the  mother,  such  surviving  child  will  take  the  estate  by 
purchase  under  the  will,  and  not  by  descent.  In  such  a  case, 
the  surviving  child  has  had  at  no  time  more  than  a  reversion  or 
vested  remainder  in  one-third  of  the  estate  by  descent  from  her 
father,  and  a  reversion  or  vested  remainder  in  one-third  is  not 
the  legal  equivalent  of  a  contingent  remainder  or  executory 
devise  of  the  whole,  which  is  what  she  originally  took  under  the 
will.    Id. 

WITNESSES.     See  Evidence,  2,  5,  7. 

WRONGFUL  OR  NEGLIGENT  ACT.    See  Damages;  Negligence. 
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